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1 For provisions of the Reorganization Plan No. 4 of 1978, which was ratified and affirmed 
as law October 19, 1984, P.L. 98–532, 98 Stat. 2705, see note that appears at the end of the 
Act. 

Employee Retirement Income Security Act of 1974 

[Public Law 93–406] 

[As Amended Through P.L. 117–328, Enacted December 29, 2022] 

øCurrency: This publication is a compilation of the text of Public Law 93-406. It was 
last amended by the public law listed in the As Amended Through note above and 
below at the bottom of each page of the pdf version and reflects current law 
through the date of the enactment of the public law listed at https:// 
www.govinfo.gov/app/collection/comps/¿ 

øNote: While this publication does not represent an official version of any Federal 
statute, substantial efforts have been made to ensure the accuracy of its contents. 
The official version of Federal law is found in the United States Statutes at Large 
and in the United States Code. The legal effect to be given to the Statutes at 
Large and the United States Code is established by statute (1 U.S.C. 112, 204).¿ 

[Material appearing in brackets and in footnotes do not appear in 
the Act. Numbers in brackets inserted next to section numbers 
are the corresponding section numbers in title 29, United States 
Code.] 

AN ACT To provide for pension reform. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, 

SHORT TITLE AND TABLE OF CONTENTS 1 

SECTION 1. ø1001 note¿ This Act may be cited as the ‘‘Em-
ployee Retirement Income Security Act of 1974’’. 

TABLE OF CONTENTS 
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TITLE I—PROTECTION OF EMPLOYEE BENEFIT RIGHTS 

Subtitle A—General Provisions 
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Sec. 3. Definitions. 
Sec. 4. Coverage. 

Subtitle B—Regulatory Provisions 
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2 Sec. 1 ERISA 

2 The item relating to section 210 (as amended by section 903(b)(2)(B) of Public Law 109– 
280) applies December 31, 2009 pursuant to subsection (c) of such section 903. Prior to 
December 31, 2009, such item reads as follows: Sec. 210. Plans maintained by more than 
one employer, predecessor plans, and employer groups. 

3 So in original. Does not conform to actual section. Actual heading is shown in brackets. 

Sec. 106. Reports made public information. 
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Sec. 211. Effective dates. 
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Sec. 303. Minimum funding standards for single-employer defined benefit pension 
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Sec. 304. Minimum funding standards for multiemployer plans. 
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critical status. 

PART 4—FIDUCIARY RESPONSIBILITY 
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Sec. 501. Criminal penalties. 
Sec. 502. Civil enforcement. 
Sec. 503. Claims procedure. 
Sec. 504. Investigative authority. 
Sec. 505. Regulations. 
Sec. 506. Other agencies and departments. øCoordination and responsibility of 

agencies enforcing Employee Retirement Income Security Act and re-
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Sec. 507. Administration. 
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Sec. 509. Separability provisions. 
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Sec. 509. Separability provisions. 
Sec. 510. Interference with rights protected under Act. 
Sec. 511. Coercive interference. 
Sec. 512. Advisory Council. 
Sec. 513. Research, studies, and annual report. 
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4 Sec. 1 ERISA 

4 So in original. The item relating to section 521 does not conform to actual section heading. 
Actual heading is shown in brackets. 

5 The placement of items relating to section 719 after the item relating to section 716 is 
so in law. And placement of the item relating to section 720 following the item relating 
to section 719 is so in law. See amendments made by sections 114(c)(2) and 116(d)(1) of 
division BB of Public Law 116–260. 

Sec. 520. Applicability of State law to combat fraud and abuse. 
Sec. 521. Administrative summary cease and desist orders and summary seizure 

orders against health plans in financially hazardous condition. øAdmin-
istrative summary cease and desist orders and summary seizure orders 
against multiple employer welfare arrangements in financially haz-
ardous condition.¿ 4 

Sec. 522. Coordination of enforcement regarding violations of certain health care 
provider requirements; complaint process. 

Sec. 523. Retirement Savings Lost and Found. 

PART 6—CONTINUATION COVERAGE AND ADDITIONAL STANDARDS FOR GROUP HEALTH 
PLANS 

Sec. 601. Plans must provide continuation coverage to certain individuals. 
Sec. 602. Continuation coverage. 
Sec. 603. Qualifying event. 
Sec. 604. Applicable premium. 
Sec. 605. Election. 
Sec. 606. Notice requirements. 
Sec. 607. Definitions and special rules. 
Sec. 608. Regulations. 
Sec. 609. Additional standards for group health plans. 

PART 7—GROUP HEALTH PLAN REQUIREMENTS 

Subpart A—Requirements Relating to Portability, Access, and Renewability 
Sec. 701. Increased portability through limitation on preexisting condition exclu-

sions. 
Sec. 702. Prohibiting discrimination against individual participants and bene-

ficiaries based on health status. 
Sec. 703. Guaranteed renewability in multiemployer plans and multiple employer 

welfare arrangements. 

Subpart B—Other Requirements 
Sec. 711. Standards relating to benefits for mothers and newborns. 
Sec. 712. Parity in mental health and substance use disorder benefits. 
Sec. 713. Required coverage reconstructive surgery following mastectomies. 
Sec. 714. Coverage of dependent students on medically necessary leave of absence. 
Sec. 715. Additional market reforms. 
Sec. 716. Preventing surprise medical bills. 
Sec. 719. Maintenance of price comparison tool. 5 
Sec. 720. Protecting patients and improving the accuracy of provider directory in-

formation. 5 
Sec. 718. Continuity of care. 
Sec. 722. Other patient protections. 
Sec. 723. Air ambulance report requirements. 
Sec. 724. Increasing transparency by removing gag clauses on price and quality in-

formation. 
Sec. 725. Reporting on pharmacy benefits and drug costs. 

Subpart C—General Provisions 
Sec. 731. Preemption; State flexibility; construction. 
Sec. 732. Special rules relating to group health plans. 
Sec. 733. Definitions. 
Sec. 734. Regulations. 

PART 8. PENSION-LINKED EMERGENCY SAVINGS ACCOUNTS 
Sec. 801. Pension-linked emergency savings accounts. 
Sec. 802. Preemption of State anti-garnishment laws. 
Sec. 803. Reporting and disclosure requirements. 
Sec. 804. Report to Congress on emergency savings accounts. 
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5 Sec. 1 ERISA 

6 So in original. Heading has not been changed to conform to change in Secretary’s title. 
Current title is shown in brackets. 

7 So in original. Does not conform to actual heading for title III. Actual heading is shown 
in brackets. 

TITLE II—AMENDMENTS TO THE INTERNAL REVENUE CODE RELATING TO 
RETIREMENT PLANS 

Sec. 1001. Amendment of Internal Revenue Code of 1954. 

Subtitle A—Participation, Vesting, Funding, Administration, Etc. 

PART 1—PARTICIPATION, VESTING, AND FUNDING 
Sec. 1011. Minimum participation standards. 
Sec. 1012. Minimum vesting standards. 
Sec. 1013. Minimum funding standards. 
Sec. 1014. Collectively bargained plans. 
Sec. 1015. Definitions and special rules. 
Sec. 1016. Conforming and clerical amendments. 
Sec. 1017. Effective dates and transitional rules. 

PART 2—CERTAIN OTHER PROVISIONS RELATING TO QUALIFIED RETIREMENT PLANS 
Sec. 1021. Additional plan requirements. 
Sec. 1022. Miscellaneous provisions. 
Sec. 1023. Retroactive changes in plan. 
Sec. 1024. Effective dates. 

PART 3—REGISTRATION AND INFORMATION 
Sec. 1031. Registration and information. 
Sec. 1032. Duties of Secretary of Health, Education, and Welfare øSecretary of 

Health and Human Services¿. 6 
Sec. 1033. Reports by actuaries. 
Sec. 1034. Effective dates. 

PART 4—DECLARATORY JUDGMENTS RELATING TO QUALIFICATION OF CERTAIN 
RETIREMENT PLANS 

Sec. 1041. Tax Court procedure. 

PART 5—INTERNAL REVENUE SERVICE 
Sec. 1051. Establishment of Office. 
Sec. 1052. Authorization of appropriations. 

Subtitle B—Other Amendments to the Internal Revenue Code Relating to 
Retirement Plans 

Sec. 2001. Contributions on behalf of self-employed individuals and shareholder- 
employees. 

Sec. 2002. Deduction for retirement savings. 
Sec. 2003. Prohibited transactions. 
Sec. 2004. Limitations on benefits and contributions. 
Sec. 2005. Taxation of certain lump sum distributions. 
Sec. 2006. Salary reduction regulations. 
Sec. 2007. Rules for certain negotiated plans. 
Sec. 2008. Certain armed forces survivor annuities. 

TITLE III—JURISDICTION, ADMINISTRATION, ENFORCEMENT; JOINT PEN-
SION, PROFIT-SHARING, AND EMPLOYEE STOCK OWNERSHIP PLAN TASK 
FORCE, ETC. øJURISDICTION, ADMINISTRATION, ENFORCEMENT; JOINT 
PENSION TASK FORCE, ETC.¿ 7 

Subtitle A—Jurisdiction, Administration, and Enforcement 
Sec. 3001. Procedures in connection with the issuance of certain determination let-

ters by the Secretary of the Treasury. 
Sec. 3002. Procedures with respect to continued compliance with requirements re-

lating to participation, vesting, and funding standards. 
Sec. 3003. Procedures in connection with prohibited transactions. 
Sec. 3004. Coordination between the Department of the Treasury and the Depart-

ment of Labor. 
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6 Sec. 1 ERISA 

8 So in law. The item relating to 4004 does not contain the word ‘‘Sec.’’. See section 40232(c) 
of Division D of Public Law 112–141. 

9 So in original. Does not conform to actual section heading. Actual heading is shown in 
brackets. 

Subtitle B—Joint Pension, Profit-Sharing, and Employee Stock Ownership Plan 
Task Force: Studies 

PART 1—JOINT PENSION, PROFIT-SHARING, AND EMPLOYEE STOCK OWNERSHIP PLAN 
TASK FORCE 

Sec. 3021. Establishment. 
Sec. 3022. Duties. 

PART 2—OTHER STUDIES 
Sec. 3031. Congressional study. 
Sec. 3032. Protection for employees under Federal procurement, construction, and 

research contracts and grants. 

Subtitle C—Enrollment of Actuaries 
Sec. 3041. Establishment of Joint Board for the enrollment of actuaries. 
Sec. 3042. Enrollment by Joint Board. 
Sec. 3043. Amendment of Internal Revenue Code. 

TITLE IV—PLAN TERMINATION INSURANCE 

Subtitle A—Pension Benefit Guaranty Corporation 
Sec. 4001. Definitions. 
Sec. 4002. Pension Benefit Guaranty Corporation. 
Sec. 4003. Investigatory authority; cooperation with other agencies; civil actions. 
4004. Participant and Plan Sponsor Advocate. 8 
Sec. 4005. Establishment of pension benefit guaranty funds. 
Sec. 4006. Premium rates. 
Sec. 4007. Payment of premiums. 
Sec. 4008. Report by the corporation. 
Sec. 4009. Portability assistance. 
Sec. 4010. Authority to require certain information. 

Subtitle B—Coverage 
Sec. 4021. Plans covered. 
Sec. 4022. Single-employer plan benefits guaranteed. 
Sec. 4022A. Multiemployer plan benefits guaranteed. 
Sec. 4022B. Aggregate limit on benefits guaranteed. 
Sec. 4023. Plan fiduciaries. 

Subtitle C—Terminations 
Sec. 4041. Termination of single-employer plans. 
Sec. 4041A. Termination of multiemployer plans. 
Sec. 4042. Institution of termination proceedings by the corporation. 
Sec. 4043. Reportable events. 
Sec. 4044. Allocation of assets. 
Sec. 4045. Recapture of certain payments. 
Sec. 4046. Reports to trustee. 
Sec. 4047. Restoration of plans. 
Sec. 4048. Termination date. øDate of termination.¿ 9 
øSec. 4049. Repealed.¿ 
Sec. 4050. Missing participants. 

Subtitle D—Liability 
Sec. 4061. Amounts payable by the corporation. 
Sec. 4062. Liability for termination of single-employer plans under a distress termi-

nation or a termination by the corporation. 
Sec. 4063. Liability of substantial employer for withdrawal from single-employer 

plans under multiple controlled groups. 
Sec. 4064. Liability on termination of single-employer plans under multiple con-

trolled groups. 
Sec. 4065. Annual report of plan administrator. 
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7 Sec. 1 ERISA 

10 So in original. Does not conform to actual section heading. Actual heading is shown in 
brackets. 

11 So in original. The item is a reference to section 4303 appearing in subtitle F. 

Sec. 4066. Annual notification of øto¿ substantial employers. 
Sec. 4067. Recovery of liability for plan termination. 
Sec. 4068. Lien for liability. 
Sec. 4069. Treatment of transactions to evade liability; effect of corporate reorga-

nization. 
Sec. 4070. Enforcement authority relating to terminations of single-employer plans. 
Sec. 4071. Penalty for failure to timely provide required information. 

Subtitle E—Special Provisions for Multiemployer Plans 

PART 1—EMPLOYER WITHDRAWALS 
Sec. 4201. Withdrawal liability established. 
Sec. 4202. Determination and collection of liability; notification of employer. 
Sec. 4203. Complete withdrawal. 
Sec. 4204. Sale of assets. 
Sec. 4205. Partial withdrawals. 
Sec. 4206. Adjustment for partial withdrawal. 
Sec. 4207. Reduction or waiver of complete withdrawal liability. 
Sec. 4208. Reduction or abatement of partial withdrawal liability. øReduction of 

partial withdrawal liability.¿ 10 
Sec. 4209. De minimis rule. 
Sec. 4210. No withdrawal liability for certain temporary contribution obligation pe-

riods. 
Sec. 4211. Methods for computing withdrawal liability. 
Sec. 4212. Obligation to contribute; special rules. 
Sec. 4213. Actuarial assumptions, etc. 
Sec. 4214. Application of plan amendments. 
Sec. 4215. Plan notification to corporation of potentially significant withdrawals. 
Sec. 4216. Special rules for section 404(c) plans. 
Sec. 4217. Application of part in case of certain pre-1980 withdrawals. 
Sec. 4218. Withdrawal not to occur merely because of change in business form or 

suspension of contributions during labor dispute. 
Sec. 4219. Notice, collection, etc., of withdrawal liability. 
Sec. 4220. Approval of amendments. 
Sec. 4221. Resolution of disputes. 
Sec. 4222. Reimbursements for uncollectible withdrawal liability. 
Sec. 4223. Withdrawal liability payment fund. 
Sec. 4224. Alternative method of withdrawal liability payments. 
Sec. 4225. Limitation on withdrawal liability. 

PART 2—MERGER OR TRANSFER OF PLAN ASSETS OR LIABILITIES 
Sec. 4231. Mergers and transfers between multiemployer plans. 
Sec. 4232. Transfers between a multiemployer plan and a single-employer plan. 
Sec. 4233. Partition. 
Sec. 4224. Asset transfer rules. 
Sec. 4235. Transfers pursuant to change in bargaining representative. 

PART 3—REORGANIZATION; MINIMUM CONTRIBUTION REQUIREMENT FOR MULTIEM-
PLOYER PLANS øITEMS RELATING TO SECTIONS 4241 THROUGH 4244A ARE REPEALED 
BY SECTION 108(A)(3)(D) OF DIVISION O OF PUBLIC LAW 113–235.¿ 

Sec. 4245. Insolvent plans. 

PART 4—FINANCIAL ASSISTANCE 
Sec. 4261. Financial assistance. 

PART 5—BENEFITS AFTER TERMINATION 
Sec. 4281. Benefits under certain terminated plans. 

PART 6—ENFORCEMENT 
Sec. 4301. Civil actions. 
Sec. 4302. Penalty for failure to provide notice. 
Sec. 4303. Election of plan status. 11 
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8 Sec. 2 ERISA 

12 This item refers to a section which appears in subtitle F at this point but which is erroneously 
designated as section 4303. 
13 The administration of title I was originally placed under the Secretary of Labor. However, 

many functions were transferred to the Secretary of the Treasury by Reorganization Plan No. 
4 of 1978. 

Subtitle F—Transition Rules and Effective Dates 
Sec. 4401. Amendment to Internal Revenue Code of 1954. 
Sec. 4402. Transition rules and effective dates. 
Sec. 4403. Election of plan status. 12 

* * * * * * * 

TITLE I—PROTECTION OF EMPLOYEE BENEFIT RIGHTS 13 

SUBTITLE A—GENERAL PROVISIONS 

FINDINGS AND DECLARATION OF POLICY 

SEC. 2. ø1001¿ (a) The Congress finds that the growth in size, 
scope, and numbers of employee benefit plans in recent years has 
been rapid and substantial; that the operational scope and eco-
nomic impact of such plans is increasingly interstate; that the con-
tinued well-being and security of millions of employees and their 
dependents are directly affected by these plans; that they are af-
fected with a national public interest; that they have become an 
important factor affecting the stability of employment and the suc-
cessful development of industrial relations; that they have become 
an important factor in commerce because of the interstate char-
acter of their activities, and of the activities of their participants, 
and the employers, employee organizations, and other entities by 
which they are established or maintained; that a large volume of 
the activities of such plans is carried on by means of the mails and 
instrumentalities of interstate commerce; that owing to the lack of 
employee information and adequate safeguards concerning their op-
eration, it is desirable in the interests of employees and their bene-
ficiaries, and to provide for the general welfare and the free flow 
of commerce, that disclosure be made and safeguards be provided 
with respect to the establishment, operation, and administration of 
such plans; that they substantially affect the revenues of the 
United States because they are afforded preferential Federal tax 
treatment; that despite the enormous growth in such plans many 
employees with long years of employment are losing anticipated re-
tirement benefits owing to the lack of vesting provisions in such 
plans; that owing to the inadequacy of current minimum standards, 
the soundness and stability of plans with respect to adequate funds 
to pay promised benefits may be endangered; that owing to the ter-
mination of plans before requisite funds have been accumulated, 
employees and their beneficiaries have been deprived of anticipated 
benefits; and that it is therefore desirable in the interests of em-
ployees and their beneficiaries, for the protection of the revenue of 
the United States, and to provide for the free flow of commerce, 
that minimum standards be provided assuring the equitable char-
acter of such plans and their financial soundness. 

(b) It is hereby declared to be the policy of this Act to protect 
interstate commerce and the interests of participants in employee 
benefit plans and their beneficiaries, by requiring the disclosure 
and reporting to participants and beneficiaries of financial and 
other information with respect thereto, by establishing standards of 
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9 Sec. 3 ERISA 

other information with respect thereto, by establishing standards of 
conduct, responsibility, and obligation for fiduciaries of employee 
benefit plans, and by providing for appropriate remedies, sanctions, 
and ready access to the Federal courts. 

(c) It is hereby further declared to be the policy of this Act to 
protect interstate commerce, the Federal taxing power, and the in-
terests of participants in private pension plans and their bene-
ficiaries by improving the equitable character and the soundness of 
such plans by requiring them to vest the accrued benefits of em-
ployees with significant periods of service, to meet minimum stand-
ards of funding, and by requiring plan termination insurance. 

DEFINITIONS 

SEC. 3. ø1002¿ For purposes of this title: 
(1) The terms ‘‘employee welfare benefit plan’’ and ‘‘welfare 

plan’’ mean any plan, fund, or program which was heretofore or is 
hereafter established or maintained by an employer or by an em-
ployee organization, or by both, to the extent that such plan, fund, 
or program was established or is maintained for the purpose of pro-
viding for its participants or their beneficiaries, through the pur-
chase of insurance or otherwise, (A) medical, surgical, or hospital 
care or benefits, or benefits in the event of sickness, accident, dis-
ability, death or unemployment, or vacation benefits, apprentice-
ship or other training programs, or day care centers, scholarship 
funds, or prepaid legal services, or (B) any benefit described in sec-
tion 302(c) of the Labor Management Relations Act, 1947 ø(29 
U.S.C. 186(c))¿ (other than pensions on retirement or death, and 
insurance to provide such pensions). 

(2)(A) Except as provided in subparagraph (B), the terms ‘‘em-
ployee pension benefit plan’’ and ‘‘pension plan’’ mean any plan, 
fund, or program which was heretofore or is hereafter established 
or maintained by an employer or by an employee organization, or 
by both, to the extent that by its express terms or as a result of 
surrounding circumstances such plan, fund, or program— 

(i) provides retirement income to employees, or 
(ii) results in a deferral of income by employees for periods 

extending to the termination of covered employment or beyond, 
regardless of the method of calculating the contributions made to 
the plan, the method of calculating the benefits under the plan or 
the method of distributing benefits from the plan. A distribution 
from a plan, fund, or program shall not be treated as made in a 
form other than retirement income or as a distribution prior to ter-
mination of covered employment solely because such distribution is 
made to an employee who has attained age 62 and who is not sepa-
rated from employment at the time of such distribution. 

(B) The Secretary may by regulation prescribe rules consistent 
with the standards and purposes of this Act providing one or more 
exempt categories under which— 

(i) severance pay arrangements, and 
(ii) supplemental retirement income payments, under 

which the pension benefits of retirees or their beneficiaries are 
supplemented to take into account some portion or all of the 
increases in the cost of living (as determined by the Secretary 
of Labor) since retirement, 
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10 Sec. 3 ERISA 

14 Margin of subparagraph (C) is so in law. 

shall, for purposes of this title, be treated as welfare plans rather 
than pension plans. In the case of any arrangement or payment a 
principal effect of which is the evasion of the standards or purposes 
of this Act applicable to pension plans, such arrangement or pay-
ment shall be treated as a pension plan. An applicable voluntary 
early retirement incentive plan (as defined in section 
457(e)(11)(D)(ii) of the Internal Revenue Code of 1986) making pay-
ments or supplements described in section 457(e)(11)(D)(i) of such 
Code, and an applicable employment retention plan (as defined in 
section 457(f)(4)(C) of such Code) making payments of benefits de-
scribed in section 457(f)(4)(A) of such Code, shall, for purposes of 
this title, be treated as a welfare plan (and not a pension plan) 
with respect to such payments and supplements. 

(C) 14 A pooled employer plan shall be treated as— 
(i) a single employee pension benefit plan or single 

pension plan; and 
(ii) a plan to which section 210(a) applies. 

(3) The term ‘‘employee benefit plan’’ or ‘‘plan’’ means an em-
ployee welfare benefit plan or an employee pension benefit plan or 
a plan which is both an employee welfare benefit plan and an em-
ployee pension benefit plan. 

(4) The term ‘‘employee organization’’ means any labor union 
or any organization of any kind, or any agency or employee rep-
resentation committee, association, group, or plan, in which em-
ployees participate and which exists for the purpose, in whole or 
in part, of dealing with employers concerning an employee benefit 
plan, or other matters incidental to employment relationships; or 
any employees’ beneficiary association organized for the purpose in 
whole or in part, of establishing such a plan. 

(5) The term ‘‘employer’’ means any person acting directly as 
an employer, or indirectly in the interest of an employer, in rela-
tion to an employee benefit plan; and includes a group or associa-
tion of employers acting for an employer in such capacity. 

(6) The term ‘‘employee’’ means any individual employed by an 
employer. 

(7) The term ‘‘participant’’ means any employee or former em-
ployee of an employer, or any member or former member of an em-
ployee organization, who is or may become eligible to receive a ben-
efit of any type from an employee benefit plan which covers em-
ployees of such employer or members of such organization, or 
whose beneficiaries may be eligible to receive any such benefit. 

(8) The term ‘‘beneficiary’’ means a person designated by a par-
ticipant, or by the terms of an employee benefit plan, who is or 
may become entitled to a benefit thereunder. 

(9) The term ‘‘person’’ means an individual, partnership, joint 
venture, corporation, mutual company, joint-stock company, trust, 
estate, unincorporated organization, association, or employee orga-
nization. 

(10) The term ‘‘State’’ includes any State of the United States, 
the District of Columbia, Puerto Rico, the Virgin Islands, American 
Samoa, Guam, Wake Island, and the Canal Zone. The term ‘‘United 
States’’ when used in the geographic sense means the States and 
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15 By reason of the reassignment of functions under Reorganization Plan No. 4 of 1978, some 
references in title I to the ‘‘Secretary’’ are construed to be references to the Secretary of the 
Treasury. See page 289. 

the Outer Continental Shelf lands defined in the Outer Continental 
Shelf Lands Act (43 U.S.C. 1331–1343). 

(11) The term ‘‘commerce’’ means trade, traffic, commerce, 
transportation, or communication between any State and any place 
outside thereof. 

(12) The term ‘‘industry or activity affecting commerce’’ means 
any activity, business, or industry in commerce or in which a labor 
dispute would hinder or obstruct commerce or the free flow of com-
merce, and includes any activity or industry ‘‘affecting commerce’’ 
within the meaning of the Labor Management Relations Act, 1947 
ø(29 U.S.C. 141 et seq.)¿, or the Railway Labor Act ø(45 U.S.C. 151 
et seq.)¿. 

(13) The term ‘‘Secretary’’ means the Secretary of Labor. 15 
(14) The term ‘‘party in interest’’ means, as to an employee 

benefit plan— 
(A) any fiduciary (including, but not limited to, any admin-

istrator, officer, trustee, or custodian), counsel, or employee of 
such employee benefit plan; 

(B) a person providing services to such plan; 
(C) an employer any of whose employees are covered by 

such plan; 
(D) an employee organization any of whose members are 

covered by such plan; 
(E) an owner, direct or indirect, of 50 percent or more of— 

(i) the combined voting power of all classes of stock en-
titled to vote or the total value of shares of all classes of 
stock of a corporation, 

(ii) the capital interest or the profits interest of a part-
nership, or 

(iii) the beneficial interest of a trust or unincorporated 
enterprise, 

which is an employer or an employee organization described in 
subparagraph (C) or (D); 

(F) a relative (as defined in paragraph (15)) of any indi-
vidual described in subparagraph (A), (B), (C), or (E); 

(G) a corporation, partnership, or trust or estate of which 
(or in which) 50 percent or more of— 

(i) the combined voting power of all classes of stock en-
titled to vote or the total value of shares of all classes of 
stock of such corporation, 

(ii) the capital interest or profits interest of such part-
nership, or 

(iii) the beneficial interest of such trust or estate, 
is owned directly or indirectly, or held by persons described in 
subparagraph (A), (B), (C), (D), or (E); 

(H) an employee, officer, director (or an individual having 
powers or responsibilities similar to those of officers or direc-
tors), or a 10 percent or more shareholder directly or indirectly, 
of a person described in subparagraph (B), (C), (D), (E), or (G), 
or of the employee benefit plan; or 
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(I) a 10 percent or more (directly or indirectly in capital or 
profits) partner or joint venturer of a person described in sub-
paragraph (B), (C), (D), (E), or (G). 

The Secretary, after consultation and coordination with the Sec-
retary of the Treasury, may by regulation prescribe a percentage 
lower than 50 percent for subparagraph (E) and (G) and lower than 
10 percent for subparagraph (H) or (I). The Secretary may pre-
scribe regulations for determining the ownership (direct or indirect) 
of profits and beneficial interests, and the manner in which indi-
rect stockholdings are taken into account. Any person who is a 
party in interest with respect to a plan to which a trust described 
in section 501(c)(22) of the Internal Revenue Code of 1986 is per-
mitted to make payments under section 4223 shall be treated as 
a party in interest with respect to such trust. 

(15) The term ‘‘relative’’ means a spouse, ancestor, lineal de-
scendant, or spouse of a lineal descendant. 

(16)(A) The term ‘‘administrator’’ means— 
(i) the person specifically so designated by the terms of the 

instrument under which the plan is operated; 
(ii) if an administrator is not so designated, the plan spon-

sor; or 
(iii) in the case of a plan for which an administrator is not 

designated and a plan sponsor cannot be identified, such other 
person as the Secretary may by regulation prescribe. 
(B) The term ‘‘plan sponsor’’ means (i) the employer in the case 

of an employee benefit plan established or maintained by a single 
employer, (ii) the employee organization in the case of a plan estab-
lished or maintained by an employee organization, (iii) in the case 
of a plan established or maintained by two or more employers or 
jointly by one or more employers and one or more employee organi-
zations, the association, committee, joint board of trustees, or other 
similar group of representatives of the parties who establish or 
maintain the plan, or (iv) in the case of a pooled employer plan, the 
pooled plan provider. 

(17) The term ‘‘separate account’’ means an account established 
or maintained by an insurance company under which income, 
gains, and losses, whether or not realized, from assets allocated to 
such account, are, in accordance with the applicable contract, cred-
ited to or charged against such account without regard to other in-
come, gains, or losses of the insurance company. 

(18) The term ‘‘adequate consideration’’ when used in part 4 of 
subtitle B means (A) in the case of a security for which there is 
a generally recognized market, either (i) the price of the security 
prevailing on a national securities exchange which is registered 
under section 6 of the Securities Exchange Act of 1934 ø(15 U.S.C. 
78f)¿, or (ii) if the security is not traded on such a national securi-
ties exchange, a price not less favorable to the plan than the offer-
ing price for the security as established by the current bid and 
asked prices quoted by persons independent of the issuer and of 
any party in interest; and (B) in the case of an asset other than 
a security for which there is a generally recognized market, the fair 
market value of the asset as determined in good faith by the trust-
ee or named fiduciary pursuant to the terms of the plan and in ac-
cordance with regulations promulgated by the Secretary. 
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(19) The term ‘‘nonforfeitable’’ when used with respect to a 
pension benefit or right means a claim obtained by a participant 
or his beneficiary to that part of an immediate or deferred benefit 
under a pension plan which arises from the participant’s service, 
which is unconditional, and which is legally enforceable against the 
plan. For purposes of this paragraph, a right to an accrued benefit 
derived from employer contributions shall not be treated as forfeit-
able merely because the plan contains a provision described in sec-
tion 203(a)(3). 

(20) The term ‘‘security’’ has the same meaning as such term 
has under section 2(1) of the Securities Act of 1933 (15 U.S.C. 
77b(1)). 

(21)(A) Except as otherwise provided in subparagraph (B), a 
person is a fiduciary with respect to a plan to the extent (i) he exer-
cises any discretionary authority or discretionary control respecting 
management of such plan or exercises any authority or control re-
specting management or disposition of its assets, (ii) he renders in-
vestment advice for a fee or other compensation, direct or indirect, 
with respect to any moneys or other property of such plan, or has 
any authority or responsibility to do so, or (iii) he has any discre-
tionary authority or discretionary responsibility in the administra-
tion of such plan. Such term includes any person designated under 
section 405(c)(1)(B). 

(B) If any money or other property of an employee benefit plan 
is invested in securities issued by an investment company reg-
istered under the Investment Company Act of 1940 ø(15 U.S.C. 
80a-1 et seq.)¿, such investment shall not by itself cause such in-
vestment company or such investment company’s investment ad-
viser or principal underwriter to be deemed to be a fiduciary or a 
party in interest as those terms are defined in this title, except in-
sofar as such investment company or its investment adviser or 
principal underwriter acts in connection with an employee benefit 
plan covering employees of the investment company, the invest-
ment adviser, or its principal underwriter. Nothing contained in 
this subparagraph shall limit the duties imposed on such invest-
ment company, investment adviser, or principal underwriter by any 
other law. 

(22) The term ‘‘normal retirement benefit’’ means the greater 
of the early retirement benefit under the plan, or the benefit under 
the plan commencing at normal retirement age. The normal retire-
ment benefit shall be determined without regard to— 

(A) medical benefits, and 
(B) disability benefits not in excess of the qualified dis-

ability benefit. 
For purposes of this paragraph, a qualified disability benefit is a 
disability benefit provided by a plan which does not exceed the ben-
efit which would be provided for the participant if he separated 
from the service at normal retirement age. For purposes of this 
paragraph, the early retirement benefit under a plan shall be de-
termined without regard to any benefit under the plan which the 
Secretary of the Treasury finds to be a benefit described in section 
204(b)(1)(G). 

(23) The term ‘‘accrued benefit’’ means— 
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(A) in the case of a defined benefit plan, the individual’s 
accrued benefit determined under the plan and, except as pro-
vided in section 204(c)(3), expressed in the form of an annual 
benefit commencing at normal retirement age, or 

(B) in the case of a plan which is an individual account 
plan, the balance of the individual’s account. 

The accrued benefit of an employee shall not be less than the 
amount determined under section 204(c)(2)(B) with respect to the 
employee’s accumulated contribution. 

(24) The term ‘‘normal retirement age’’ means the earlier of— 
(A) the time a plan participant attains normal retirement 

age under the plan, or 
(B) the later of— 

(i) the time a plan participant attains age 65, or 
(ii) the 5th anniversary of the time a plan participant 

commenced participation in the plan. 
(25) The term ‘‘vested liabilities’’ means the present value of 

the immediate or deferred benefits available at normal retirement 
age for participants and their beneficiaries which are nonforfeit-
able. 

(26) The term ‘‘current value’’ means fair market value where 
available and otherwise the fair value as determined in good faith 
by a trustee or a named fiduciary (as defined in section 402(a)(2)) 
pursuant to the terms of the plan and in accordance with regula-
tions of the Secretary, assuming an orderly liquidation at the time 
of such determination. 

(27) The term ‘‘present value’’, with respect to a liability, 
means the value adjusted to reflect anticipated events. Such adjust-
ments shall conform to such regulations as the Secretary of the 
Treasury may prescribe. 

(28) The term ‘‘normal service cost’’ or ‘‘normal cost’’ means the 
annual cost of future pension benefits and administrative expenses 
assigned, under an actuarial cost method, to years subsequent to 
a particular valuation date of a pension plan. The Secretary of the 
Treasury may prescribe regulations to carry out this paragraph. 

(29) The term ‘‘accrued liability’’ means the excess of the 
present value, as of a particular valuation date of a pension plan, 
of the projected future benefit costs and administrative expenses 
for all plan participants and beneficiaries over the present value of 
future contributions for the normal cost of all applicable plan par-
ticipants and beneficiaries. The Secretary of the Treasury may pre-
scribe regulations to carry out this paragraph. 

(30) The term ‘‘unfunded accrued liability’’ means the excess of 
the accrued liability, under an actuarial cost method which so pro-
vides, over the present value of the assets of a pension plan. The 
Secretary of the Treasury may prescribe regulations to carry out 
this paragraph. 

(31) The term ‘‘advance funding actuarial cost method’’ or ‘‘ac-
tuarial cost method’’ means a recognized actuarial technique uti-
lized for establishing the amount and incidence of the annual actu-
arial cost of pension plan benefits and expenses. Acceptable actu-
arial cost methods shall include the accrued benefit cost method 
(unit credit method), the entry age normal cost method, the indi-
vidual level premium cost method, the aggregate cost method, the 
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16 The Railroad Retirement Act of 1935 was amended in its entirety and completely revised 
by the Railroad Retirement Act of 1937. Effective January 1, 1975, the Railroad Retirement Act 
of 1937 was itself amended in its entirety by, completely revised by, and redesignated as the 
Railroad Retirement Act of 1974 (Public Law 93–445; 88 Stat. 1305). 

17 So in law. There is no period at the end of paragraph (32). See amendment made by section 
906(a)(2)(A) of Public Law 109–280. 

attained age normal cost method, and the frozen initial liability 
cost method. The terminal funding cost method and the current 
funding (pay-as-you-go) cost method are not acceptable actuarial 
cost methods. The Secretary of the Treasury shall issue regulations 
to further define acceptable actuarial cost methods. 

(32) The term ‘‘governmental plan’’ means a plan established 
or maintained for its employees by the Government of the United 
States, by the government of any State or political subdivision 
thereof, or by any agency or instrumentality of any of the fore-
going. The term ‘‘governmental plan’’ also includes any plan to 
which the Railroad Retirement Act of 1935 ø(45 U.S.C. 215 note)¿ 
or 1937 øRailroad Retirement Act of 1974 (45 U.S.C. 231 et 
seq.)¿ 16 applies, and which is financed by contributions required 
under that Act and any plan of an international organization which 
is exempt from taxation under the provisions of the International 
Organizations Immunities Act (59 Stat. 669) ø(22 U.S.C. 288 et 
seq.)¿. The term ‘‘governmental plan’’ includes a plan which is es-
tablished and maintained by an Indian tribal government (as de-
fined in section 7701(a)(40) of the Internal Revenue Code of 1986), 
a subdivision of an Indian tribal government (determined in accord-
ance with section 7871(d) of such Code), or an agency or instrumen-
tality of either, and all of the participants of which are employees 
of such entity substantially all of whose services as such an em-
ployee are in the performance of essential governmental functions 
but not in the performance of commercial activities (whether or not 
an essential government function) 17 

(33)(A) The term ‘‘church plan’’ means a plan established and 
maintained (to the extent required in clause (ii) of subparagraph 
(B)) for its employees (or their beneficiaries) by a church or by a 
convention or association of churches which is exempt from tax 
under section 501 of the Internal Revenue Code of 1986. 

(B) The term ‘‘church plan’’ does not include a plan— 
(i) which is established and maintained primarily for the 

benefit of employees (or their beneficiaries) of such church or 
convention or association of churches who are employed in con-
nection with one or more unrelated trades or businesses (with-
in the meaning of section 513 of the Internal Revenue Code of 
1986), or 

(ii) if less than substantially all of the individuals included 
in the plan are individuals described in subparagraph (A) or in 
clause (ii) of subparagraph (C) (or their beneficiaries). 
(C) For purposes of this paragraph— 

(i) A plan established and maintained for its employees (or 
their beneficiaries) by a church or by a convention or associa-
tion of churches includes a plan maintained by an organiza-
tion, whether a civil law corporation or otherwise, the principal 
purpose or function of which is the administration or funding 
of a plan or program for the provision of retirement benefits or 

VerDate Nov 24 2008 19:35 Feb 28, 2023 Jkt 000000 PO 00000 Frm 00015 Fmt 9001 Sfmt 9001 G:\COMP\ERISA\ERISAO1.BEL HOLC

February 28, 2023 

G:\COMP\ERISA\EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 19....XML

    
As Amended Through P.L. 117-328, Enacted December 29, 2022



16 Sec. 3 ERISA 

welfare benefits, or both, for the employees of a church or a 
convention or association of churches, if such organization is 
controlled by or associated with a church or a convention or as-
sociation of churches. 

(ii) The term employee of a church or a convention or asso-
ciation of churches includes— 

(I) a duly ordained, commissioned, or licensed minister 
of a church in the exercise of his ministry, regardless of 
the source of his compensation; 

(II) an employee of an organization, whether a civil 
law corporation or otherwise, which is exempt from tax 
under section 501 of the Internal Revenue Code of 1986 
and which is controlled by or associated with a church or 
a convention or association of churches; and 

(III) an individual described in clause (v). 
(iii) A church or a convention or association of churches 

which is exempt from tax under section 501 of the Internal 
Revenue Code of 1986 shall be deemed the employer of any in-
dividual included as an employee under clause (ii). 

(iv) An organization, whether a civil law corporation or 
otherwise, is associated with a church or a convention or asso-
ciation of churches if it shares common religious bonds and 
convictions with that church or convention or association of 
churches. 

(v) If an employee who is included in a church plan sepa-
rates from the service of a church or a convention or associa-
tion of churches or an organization, whether a civil law cor-
poration or otherwise, which is exempt from tax under section 
501 of the Internal Revenue Code of 1986 and which is con-
trolled by or associated with a church or a convention or asso-
ciation of churches, the church plan shall not fail to meet the 
requirements of this paragraph merely because the plan— 

(I) retains the employee’s accrued benefit or account 
for the payment of benefits to the employee or his bene-
ficiaries pursuant to the terms of the plan; or 

(II) receives contributions on the employee’s behalf 
after the employee’s separation from such service, but only 
for a period of 5 years after such separation, unless the 
employee is disabled (within the meaning of the disability 
provisions of the church plan or, if there are no such provi-
sions in the church plan, within the meaning of section 
72(m)(7) of the Internal Revenue Code of 1986) at the time 
of such separation from service. 

(D)(i) If a plan established and maintained for its employees 
(or their beneficiaries) by a church or by a convention or associa-
tion of churches which is exempt from tax under section 501 of the 
Internal Revenue Code of 1986 fails to meet one or more of the re-
quirements of this paragraph and corrects its failure to meet such 
requirements within the correction period, the plan shall be 
deemed to meet the requirements of this paragraph for the year in 
which the correction was made and for all prior years. 

(ii) If a correction is not made within the correction period, the 
plan shall be deemed not to meet the requirements of this para-
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graph beginning with the date on which the earliest failure to meet 
one or more of such requirements occurred. 

(iii) For purposes of this subparagraph, the term ‘‘correction 
period’’ means— 

(I) the period ending 270 days after the date of mailing by 
the Secretary of the Treasury of a notice of default with respect 
to the plan’s failure to meet one or more of the requirements 
of this paragraph; or 

(II) any period set by a court of competent jurisdiction 
after a final determination that the plan fails to meet such re-
quirements, or, if the court does not specify such period, any 
reasonable period determined by the Secretary of the Treasury 
on the basis of all the facts and circumstances, but in any 
event not less than 270 days after the determination has be-
come final; or 

(III) any additional period which the Secretary of the 
Treasury determines is reasonable or necessary for the correc-
tion of the default, 

whichever has the latest ending date. 
(34) The term ‘‘individual account plan’’ or ‘‘defined contribu-

tion plan’’ means a pension plan which provides for an individual 
account for each participant and for benefits based solely upon the 
amount contributed to the participant’s account, and any income, 
expenses, gains and losses, and any forfeitures of accounts of other 
participants which may be allocated to such participant’s account. 

(35) The term ‘‘defined benefit plan’’ means a pension plan 
other than an individual account plan; except that a pension plan 
which is not an individual account plan and which provides a ben-
efit derived from employer contributions which is based partly on 
the balance of the separate account of a participant— 

(A) for the purposes of section 202, shall be treated as an 
individual account plan, and 

(B) for the purposes of paragraph (23) of this section and 
section 204, shall be treated as an individual account plan to 
the extent benefits are based upon the separate account of a 
participant and as a defined benefit plan with respect to the 
remaining portion of benefits under the plan. 
(36) The term ‘‘excess benefit plan’’ means a plan maintained 

by an employer solely for the purpose of providing benefits for cer-
tain employees in excess of the limitations on contributions and 
benefits imposed by section 415 of the Internal Revenue Code of 
1986 on plans to which that section applies, without regard to 
whether the plan is funded. To the extent that a separable part of 
a plan (as determined by the Secretary of Labor) maintained by an 
employer is maintained for such purpose, that part shall be treated 
as a separate plan which is an excess benefit plan. 

(37)(A) The term ‘‘multiemployer plan’’ means a plan— 
(i) to which more than one employer is required to con-

tribute, 
(ii) which is maintained pursuant to one or more collective 

bargaining agreements between one or more employee organi-
zations and more than one employer, and 

(iii) which satisfies such other requirements as the Sec-
retary may prescribe by regulation. 
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18 So in original. The intended reference is probably to the Pension Benefit Guaranty Corpora-
tion. 

19 So in original. The intended reference appears to be to sections 4303(b) and (c). 
20 See section 4402 of the Act. 

(B) For purposes of this paragraph, all trades or businesses 
(whether or not incorporated) which are under common control 
within the meaning of section 4001(b)(1) are considered a single 
employer. 

(C) Notwithstanding subparagraph (A), a plan is a multiem-
ployer plan on and after its termination date if the plan was a mul-
tiemployer plan under this paragraph for the plan year preceding 
its termination date. 

(D) For purposes of this title, notwithstanding the preceding 
provisions of this paragraph, for any plan year which began before 
the date of the enactment of the Multiemployer Pension Plan 
Amendments Act of 1980 øSeptember 26, 1980¿, the term ‘‘multi-
employer plan’’ means a plan described in section 3(37) of this Act 
as in effect immediately before such date. 

(E) Within one year after the date of the enactment of the Mul-
tiemployer Pension Plan Amendments Act of 1980 øSeptember 26, 
1980¿, a multiemployer plan may irrevocably elect, pursuant to 
procedures established by the corporation 18 and subject to the pro-
visions of sections 4403(b) and (c) 19, that the plan shall not be 
treated as a multiemployer plan for all purposes under this Act or 
the Internal Revenue Code of 1954 if for each of the last 3 plan 
years ending prior to the effective date of the Multiemployer Pen-
sion Plan Amendments Act of 1980 20— 

(i) the plan was not a multiemployer plan because the plan 
was not a plan described in section 3(37)(A)(iii) of this Act and 
section 414(f)(1)(C) of the Internal Revenue Code of 1954 (as 
such provisions were in effect on the day before the date of the 
enactment of the Multiemployer Pension Plan Amendments 
Act of 1980 øthe day before September 26, 1980¿); and 

(ii) the plan had been identified as a plan that was not a 
multiemployer plan in substantially all its filings with the cor-
poration 18, the Secretary of Labor and the Secretary of the 
Treasury. 
(F)(i) For purposes of this title a qualified football coaches 

plan— 
(I) shall be treated as a multiemployer plan to the extent 

not inconsistent with the purposes of this subparagraph; and 
(II) notwithstanding section 401(k)(4)(B) of the Internal 

Revenue Code of 1986, may include a qualified cash and de-
ferred arrangement. 
(ii) For purposes of this subparagraph, the term ‘‘qualified foot-

ball coaches plan’’ means any defined contribution plan which is es-
tablished and maintained by an organization— 

(I) which is described in section 501(c) of such Code; 
(II) the membership of which consists entirely of individ-

uals who primarily coach football as full-time employees of 4- 
year colleges or universities described in section 170(b)(1)(A)(ii) 
of such Code; and 

(III) which was in existence on September 18, 1986. 
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(G)(i) Within 1 year after the enactment of the Pension 
Protection Act of 2006— 

(I) an election under subparagraph (E) may be re-
voked, pursuant to procedures prescribed by the Pension 
Benefit Guaranty Corporation, if, for each of the 3 plan 
years prior to the date of the enactment of that Act, the 
plan would have been a multiemployer plan but for the 
election under subparagraph (E), and 

(II) a plan that meets the criteria in clauses (i) and (ii) 
of subparagraph (A) of this paragraph or that is described 
in clause (vi) may, pursuant to procedures prescribed by 
the Pension Benefit Guaranty Corporation, elect to be a 
multiemployer plan, if— 

(aa) for each of the 3 plan years immediately pre-
ceding the first plan year for which the election under 
this paragraph is effective with respect to the plan, 
the plan has met those criteria or is so described, 

(bb) substantially all of the plan’s employer con-
tributions for each of those plan years were made or 
required to be made by organizations that were ex-
empt from tax under section 501 of the Internal Rev-
enue Code of 1986, and 

(cc) the plan was established prior to September 2, 
1974. 

(ii) An election under this subparagraph shall be effective 
for all purposes under this Act and under the Internal Revenue 
Code of 1986, starting with any plan year beginning on or after 
January 1, 1999, and ending before January 1, 2008, as des-
ignated by the plan in the election made under clause (i)(II). 

(iii) Once made, an election under this subparagraph shall 
be irrevocable, except that a plan described in clause (i)(II) 
shall cease to be a multiemployer plan as of the plan year be-
ginning immediately after the first plan year for which the ma-
jority of its employer contributions were made or required to 
be made by organizations that were not exempt from tax under 
section 501 of the Internal Revenue Code of 1986. 

(iv) The fact that a plan makes an election under clause 
(i)(II) does not imply that the plan was not a multiemployer 
plan prior to the date of the election or would not be a multi-
employer plan without regard to the election. 

(v)(I) No later than 30 days before an election is made 
under this subparagraph, the plan administrator shall provide 
notice of the pending election to each plan participant and ben-
eficiary, each labor organization representing such participants 
or beneficiaries, and each employer that has an obligation to 
contribute to the plan, describing the principal differences be-
tween the guarantee programs under title IV and the benefit 
restrictions under this title for single employer and multiem-
ployer plans, along with such other information as the plan ad-
ministrator chooses to include. 

(II) Within 180 days after the date of enactment of the 
Pension Protection Act of 2006, the Secretary shall prescribe a 
model notice under this clause. 
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21 Margin for clause (vii) so in law. 

(III) A plan administrator’s failure to provide the notice re-
quired under this subparagraph shall be treated for purposes 
of section 502(c)(2) as a failure or refusal by the plan adminis-
trator to file the annual report required to be filed with the 
Secretary under section 101(b)(1). 

(vi) A plan is described in this clause if it is a plan spon-
sored by an organization which is described in section 501(c)(5) 
of the Internal Revenue Code of 1986 and exempt from tax 
under section 501(a) of such Code and which was established 
in Chicago, Illinois, on August 12, 1881. 
(vii) 21 For purposes of this Act and the Internal Revenue Code 

of 1986, a plan making an election under this subparagraph shall 
be treated as maintained pursuant to a collective bargaining agree-
ment if a collective bargaining agreement, expressly or otherwise, 
provides for or permits employer contributions to the plan by one 
or more employers that are signatory to such agreement, or partici-
pation in the plan by one or more employees of an employer that 
is signatory to such agreement, regardless of whether the plan was 
created, established, or maintained for such employees by virtue of 
another document that is not a collective bargaining agreement. 

(38) The term ‘‘investment manager’’ means any fiduciary 
(other than a trustee or named fiduciary, as defined in section 
402(a)(2))— 

(A) who has the power to manage, acquire, or dispose of 
any asset of a plan; 

(B) who (i) is registered as an investment adviser under 
the Investment Advisers Act of 1940; (ii) is not registered as 
an investment adviser under such Act by reason of paragraph 
(1) of section 203A(a) of such Act, is registered as an invest-
ment adviser under the laws of the State (referred to in such 
paragraph (1)) in which it maintains its principal office and 
place of business, and, at the time the fiduciary last filed the 
registration form most recently filed by the fiduciary with such 
State in order to maintain the fiduciary’s registration under 
the laws of such State, also filed a copy of such form with the 
Secretary; (iii) is a bank, as defined in that Act; or (iv) is an 
insurance company qualified to perform services described in 
subparagraph (A) under the laws of more than one State; and 

(C) has acknowledged in writing that he is a fiduciary with 
respect to the plan. 
(39) The terms ‘‘plan year’’ and ‘‘fiscal year of the plan’’ mean, 

with respect to a plan, the calendar, policy, or fiscal year on which 
the records of the plan are kept. 

(40)(A) The term ‘‘multiple employer welfare arrangement’’ 
means an employee welfare benefit plan, or any other arrangement 
(other than an employee welfare benefit plan), which is established 
or maintained for the purpose of offering or providing any benefit 
described in paragraph (1) to the employees of two or more employ-
ers (including one or more self-employed individuals), or to their 
beneficiaries, except that such term does not include any such plan 
or other arrangement which is established or maintained— 
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(i) under or pursuant to one or more agreements which the 
Secretary finds to be collective bargaining agreements, 

(ii) by a rural electric cooperative, or 
(iii) by a rural telephone cooperative association. 

(B) For purposes of this paragraph— 
(i) two or more trades or businesses, whether or not incor-

porated, shall be deemed a single employer if such trades or 
businesses are within the same control group, 

(ii) the term ‘‘control group’’ means a group of trades or 
businesses under common control, 

(iii) the determination of whether a trade or business is 
under ‘‘common control’’ with another trade or business shall 
be determined under regulations of the Secretary applying 
principles similar to the principles applied in determining 
whether employees of two or more trades or businesses are 
treated as employed by a single employer under section 
4001(b), except that, for purposes of this paragraph, common 
control shall not be based on an interest of less than 25 per-
cent, 

(iv) the term ‘‘rural electric cooperative’’ means— 
(I) any organization which is exempt from tax under 

section 501(a) of the Internal Revenue Code of 1986 and 
which is engaged primarily in providing electric service on 
a mutual or cooperative basis, and 

(II) any organization described in paragraph (4) or (6) 
of section 501(c) of the Internal Revenue Code of 1986 
which is exempt from tax under section 501(a) of such 
Code and at least 80 percent of the members of which are 
organizations described in subclause (I), and 
(v) the term ‘‘rural telephone cooperative association’’ 

means an organization described in paragraph (4) or (6) of sec-
tion 501(c) of the Internal Revenue Code of 1986 which is ex-
empt from tax under section 501(a) of such Code and at least 
80 percent of the members of which are organizations engaged 
primarily in providing telephone service to rural areas of the 
United States on a mutual, cooperative, or other basis. 
(41) SINGLE-EMPLOYER PLAN.—The term ‘‘single-employer plan’’ 

means an employee benefit plan other than a multiemployer plan. 
(42) the term ‘‘plan assets’’ means plan assets as defined by 

such regulations as the Secretary may prescribe, except that under 
such regulations the assets of any entity shall not be treated as 
plan assets if, immediately after the most recent acquisition of any 
equity interest in the entity, less than 25 percent of the total value 
of each class of equity interest in the entity is held by benefit plan 
investors. For purposes of determinations pursuant to this para-
graph, the value of any equity interest held by a person (other than 
such a benefit plan investor) who has discretionary authority or 
control with respect to the assets of the entity or any person who 
provides investment advice for a fee (direct or indirect) with respect 
to such assets, or any affiliate of such a person, shall be dis-
regarded for purposes of calculating the 25 percent threshold. An 
entity shall be considered to hold plan assets only to the extent of 
the percentage of the equity interest held by benefit plan investors. 
For purposes of this paragraph, the term ‘‘benefit plan investor’’ 
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means an employee benefit plan subject to part 4, any plan to 
which section 4975 of the Internal Revenue Code of 1986 applies, 
and any entity whose underlying assets include plan assets by rea-
son of a plan’s investment in such entity. 

(43) POOLED EMPLOYER PLAN.— 
(A) IN GENERAL.—The term ‘‘pooled employer plan’’ 

means a plan— 
(i) which is an individual account plan established 

or maintained for the purpose of providing benefits to 
the employees of 2 or more employers; 

(ii) which is a plan described in section 401(a) of 
the Internal Revenue Code of 1986 which includes a 
trust exempt from tax under section 501(a) of such 
Code, a plan that consists of annuity contracts de-
scribed in section 403(b) of such Code, or a plan that 
consists of individual retirement accounts described in 
section 408 of such Code (including by reason of sub-
section (c) thereof); and 

(iii) the terms of which meet the requirements of 
subparagraph (B). 

Such term shall not include a plan maintained by employ-
ers which have a common interest other than having 
adopted the plan, but such term shall include any plan 
(other than a plan excepted from the application of this 
title by section 4(b)(2)) maintained for the benefit of the 
employees of more than 1 employer that consists of annu-
ity contracts described in section 403(b) of such Code and 
that meets the requirements of subparagraph (B) of sec-
tion 413(e)(1) of such Code. 

(B) REQUIREMENTS FOR PLAN TERMS.—The require-
ments of this subparagraph are met with respect to any 
plan if the terms of the plan— 

(i) designate a pooled plan provider and provide 
that the pooled plan provider is a named fiduciary of 
the plan; 

(ii) designate a named fiduciary (other than an 
employer in the plan) to be responsible for collecting 
contributions to the plan and require such fiduciary to 
implement written contribution collection procedures 
that are reasonable, diligent, and systematic; 

(iii) provide that each employer in the plan retains 
fiduciary responsibility for— 

(I) the selection and monitoring in accordance 
with section 404(a) of the person designated as 
the pooled plan provider and any other person 
who, in addition to the pooled plan provider, is 
designated as a named fiduciary of the plan; and 

(II) to the extent not otherwise delegated to 
another fiduciary by the pooled plan provider and 
subject to the provisions of section 404(c), the in-
vestment and management of the portion of the 
plan’s assets attributable to the employees of the 
employer (or beneficiaries of such employees); 
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(iv) provide that employers in the plan, and par-
ticipants and beneficiaries, are not subject to unrea-
sonable restrictions, fees, or penalties with regard to 
ceasing participation, receipt of distributions, or other-
wise transferring assets of the plan in accordance with 
section 208 or paragraph (44)(C)(i)(II); 

(v) require— 
(I) the pooled plan provider to provide to em-

ployers in the plan any disclosures or other infor-
mation which the Secretary may require, includ-
ing any disclosures or other information to facili-
tate the selection or any monitoring of the pooled 
plan provider by employers in the plan; and 

(II) each employer in the plan to take such ac-
tions as the Secretary or the pooled plan provider 
determines are necessary to administer the plan 
or for the plan to meet any requirement applicable 
under this Act or the Internal Revenue Code of 
1986 to a plan described in section 401(a) of such 
Code, a plan that consists of annuity contracts de-
scribed in section 403(b) of such Code, or to a plan 
that consists of individual retirement accounts de-
scribed in section 408 of such Code (including by 
reason of subsection (c) thereof), whichever is ap-
plicable, including providing any disclosures or 
other information which the Secretary may re-
quire or which the pooled plan provider otherwise 
determines are necessary to administer the plan 
or to allow the plan to meet such requirements; 
and 
(vi) provide that any disclosure or other informa-

tion required to be provided under clause (v) may be 
provided in electronic form and will be designed to en-
sure only reasonable costs are imposed on pooled plan 
providers and employers in the plan. 
(C) EXCEPTIONS.—The term ‘‘pooled employer plan’’ 

does not include— 
(i) a multiemployer plan; or 
(ii) a plan established before the date of the enact-

ment of the Setting Every Community Up for Retire-
ment Enhancement Act of 2019 unless the plan ad-
ministrator elects that the plan will be treated as a 
pooled employer plan and the plan meets the require-
ments of this title applicable to a pooled employer plan 
established on or after such date. 
(D) TREATMENT OF EMPLOYERS AS PLAN SPONSORS.— 

Except with respect to the administrative duties of the 
pooled plan provider described in paragraph (44)(A)(i), 
each employer in a pooled employer plan shall be treated 
as the plan sponsor with respect to the portion of the plan 
attributable to employees of such employer (or bene-
ficiaries of such employees). 
(44) POOLED PLAN PROVIDER.— 
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(A) IN GENERAL.—The term ‘‘pooled plan provider’’ 
means a person who— 

(i) is designated by the terms of a pooled employer 
plan as a named fiduciary, as the plan administrator, 
and as the person responsible for the performance of 
all administrative duties (including conducting proper 
testing with respect to the plan and the employees of 
each employer in the plan) which are reasonably nec-
essary to ensure that— 

(I) the plan meets any requirement applicable 
under this Act or the Internal Revenue Code of 
1986 to a plan described in section 401(a) of such 
Code, a plan that consists of annuity contracts de-
scribed in section 403(b) of such Code, or to a plan 
that consists of individual retirement accounts de-
scribed in section 408 of such Code (including by 
reason of subsection (c) thereof), whichever is ap-
plicable; and 

(II) each employer in the plan takes such ac-
tions as the Secretary or pooled plan provider de-
termines are necessary for the plan to meet the 
requirements described in subclause (I), including 
providing the disclosures and information de-
scribed in paragraph (43)(B)(v)(II); 
(ii) registers as a pooled plan provider with the 

Secretary, and provides to the Secretary such other in-
formation as the Secretary may require, before begin-
ning operations as a pooled plan provider; 

(iii) acknowledges in writing that such person is a 
named fiduciary, and the plan administrator, with re-
spect to the pooled employer plan; and 

(iv) is responsible for ensuring that all persons 
who handle assets of, or who are fiduciaries of, the 
pooled employer plan are bonded in accordance with 
section 412. 
(B) AUDITS, EXAMINATIONS AND INVESTIGATIONS.—The 

Secretary may perform audits, examinations, and inves-
tigations of pooled plan providers as may be necessary to 
enforce and carry out the purposes of this paragraph and 
paragraph (43). 

(C) GUIDANCE.—The Secretary shall issue such guid-
ance as the Secretary determines appropriate to carry out 
this paragraph and paragraph (43), including guidance— 

(i) to identify the administrative duties and other 
actions required to be performed by a pooled plan pro-
vider under either such paragraph; and 

(ii) which requires in appropriate cases that if an 
employer in the plan fails to take the actions required 
under subparagraph (A)(i)(II)— 

(I) the assets of the plan attributable to em-
ployees of such employer (or beneficiaries of such 
employees) are transferred to a plan maintained 
only by such employer (or its successor), to an eli-
gible retirement plan as defined in section 
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402(c)(8)(B) of the Internal Revenue Code of 1986 
for each individual whose account is transferred, 
or to any other arrangement that the Secretary 
determines is appropriate in such guidance; and 

(II) such employer (and not the plan with re-
spect to which the failure occurred or any other 
employer in such plan) shall, except to the extent 
provided in such guidance, be liable for any liabil-
ities with respect to such plan attributable to em-
ployees of such employer (or beneficiaries of such 
employees). 

The Secretary shall take into account under clause (ii) 
whether the failure of an employer or pooled plan pro-
vider to provide any disclosures or other information, 
or to take any other action, necessary to administer a 
plan or to allow a plan to meet requirements described 
in subparagraph (A)(i)(II) has continued over a period 
of time that demonstrates a lack of commitment to 
compliance. The Secretary may waive the require-
ments of subclause (ii)(I) in appropriate circumstances 
if the Secretary determines it is in the best interests 
of the employees of the employer referred to in such 
clause (and the beneficiaries of such employees) to re-
tain the assets in the plan with respect to which the 
employer’s failure occurred. 
(D) GOOD FAITH COMPLIANCE WITH LAW BEFORE GUID-

ANCE.—An employer or pooled plan provider shall not be 
treated as failing to meet a requirement of guidance issued 
by the Secretary under subparagraph (C) if, before the 
issuance of such guidance, the employer or pooled plan 
provider complies in good faith with a reasonable interpre-
tation of the provisions of this paragraph, or paragraph 
(43), to which such guidance relates. 

(E) AGGREGATION RULES.—For purposes of this para-
graph, in determining whether a person meets the require-
ments of this paragraph to be a pooled plan provider with 
respect to any plan, all persons who perform services for 
the plan and who are treated as a single employer under 
subsection (b), (c), (m), or (o) of section 414 of the Internal 
Revenue Code of 1986 shall be treated as one person. 
(45) PENSION-LINKED EMERGENCY SAVINGS ACCOUNT.—The 

term ‘‘pension-linked emergency savings account’’ means a 
short-term savings account established and maintained as part 
of an individual account plan, in accordance with section 801, 
on behalf of an eligible participant (as such term is defined in 
section 801(b)) that— 

(A) is a designated Roth account (within the meaning 
of section 402A of the Internal Revenue Code of 1986) and 
accepts only participant contributions, as described in sec-
tion 801(d)(1)(A), which are designated Roth contributions 
subject to the rules of section 402A(e) of such Code; and 

(B) meets the requirements of part 8 of subtitle B. 
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22 Section 603(b)(3)(A) of P.L. 104–204 (110 Stat. 2938) amends the last sentence of section 
4(b), by striking ‘‘section 706(b)(2)’’, ‘‘section 706(b)(1)’’, and ‘‘section 706(a)(1)’’ and inserting 
‘‘section 733(b)(2)’’, ‘‘section 733(b)(1)’’, and ‘‘section 733(a)(1)’’, respectively. Subsection (c) of sec-
tion 603 provides as follows: 

(c) EFFECTIVE DATE.—The amendments made by this section shall apply with respect to group 
health plans for plan years beginning on or after January 1, 1998. 

COVERAGE 

SEC. 4. ø1003¿ (a) Except as provided in subsection (b) or (c) 
and in sections 201, 301, and 401, this title shall apply to any em-
ployee benefit plan if it is established or maintained— 

(1) by any employer engaged in commerce or in any indus-
try or activity affecting commerce; or 

(2) by any employee organization or organizations rep-
resenting employees engaged in commerce or in any industry 
or activity affecting commerce; or 

(3) by both. 
(b) The provisions of this title shall not apply to any employee 

benefit plan if— 
(1) such plan is a governmental plan (as defined in section 

3(32)); 
(2) such plan is a church plan (as defined in section 3(33)) 

with respect to which no election has been made under section 
410(d) of the Internal Revenue Code of 1986; 

(3) such plan is maintained solely for the purpose of com-
plying with applicable workmen’s compensation laws or unem-
ployment compensation or disability insurance laws; 

(4) such plan is maintained outside of the United States 
primarily for the benefit of persons substantially all of whom 
are nonresident aliens; or 

(5) such plan is an excess benefit plan (as defined in sec-
tion 3(36)) and is unfunded. 

The provisions of part 7 of subtitle B shall not apply to a health 
insurance issuer (as defined in section 733(b)(2)) solely by reason 
of health insurance coverage (as defined in section 733(b)(1)) pro-
vided by such issuer in connection with a group health plan (as de-
fined in section 733(a)(1)) if the provisions of this title do not apply 
to such group health plan. 22 

(c) If a pension plan allows an employee to elect to make vol-
untary employee contributions to accounts and annuities as pro-
vided in section 408(q) of the Internal Revenue Code of 1986, such 
accounts and annuities (and contributions thereto) shall not be 
treated as part of such plan (or as a separate pension plan) for pur-
poses of any provision of this title other than section 403(c), 404, 
or 405 (relating to exclusive benefit, and fiduciary and co-fiduciary 
responsibilities) and part 5 (relating to administration and enforce-
ment). Such provisions shall apply to such accounts and annuities 
in a manner similar to their application to a simplified employee 
pension under section 408(k) of the Internal Revenue Code of 1986. 
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23 The heading for part 1 was amended December 19, 1989, P.L. 101–239, title VII, sec. 
7894(b)(1), 103 Stat. 2448. 

SUBTITLE B—REGULATORY PROVISIONS 

PART 1—REPORTING AND DISCLOSURE 23 

DUTY OF DISCLOSURE AND REPORTING 

SEC. 101. ø1021¿ (a) The administrator of each employee ben-
efit plan shall cause to be furnished in accordance with section 
104(b) to each participant covered under the plan and to each bene-
ficiary who is receiving benefits under the plan— 

(1) a summary plan description described in section 
102(a)(1); and 

(2) the information described in subsection (f) and sections 
104(b)(3) and 105(a) and (c). 
(b) The administrator shall, in accordance with section 104(a), 

file with the Secretary— 
(1) the annual report containing the information required 

by section 103; and 
(2) terminal and supplementary reports as required by 

subsection (c) of this section. 
(c)(1) Each administrator of an employee pension benefit plan 

which is winding up its affairs (without regard to the number of 
participants remaining in the plan) shall, in accordance with regu-
lations prescribed by the Secretary, file such terminal reports as 
the Secretary may consider necessary. A copy of such report shall 
also be filed with the Pension Benefit Guaranty Corporation. 

(2) The Secretary may require terminal reports to be filed with 
regard to any employee welfare benefit plan which is winding up 
its affairs in accordance with regulations promulgated by the Sec-
retary. 

(3) The Secretary may require that a plan described in para-
graph (1) or (2) file a supplementary or terminal report with the 
annual report in the year such plan is terminated and that a copy 
of such supplementary or terminal report in the case of a plan de-
scribed in paragraph (1) be also filed with the Pension Benefit 
Guaranty Corporation. 

(d) NOTICE OF FAILURE TO MEET MINIMUM FUNDING STAND-
ARDS.— 

(1) IN GENERAL.—If an employer maintaining a plan other 
than a multiemployer plan fails to make a required installment 
or other payment required to meet the minimum funding 
standard under section 302 to a plan before the 60th day fol-
lowing the due date for such installment or other payment, the 
employer shall notify each participant and beneficiary (includ-
ing an alternate payee as defined in section 206(d)(3)(K)) of 
such plan of such failure. Such notice shall be made at such 
time and in such manner as the Secretary may prescribe. 

(2) SUBSECTION NOT TO APPLY IF WAIER PENDING.—This 
subsection shall not apply to any failure if the employer has 
filed a waiver request under section 303 or 306 with respect to 
a plan year to which the required installment relates, except 
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if thewaiver request is denied, notice under paragraph (1) shall 
be provided within 60 days after the date of such denial. 

(3) DEFINITIONS.—For purposes of this subsection, the 
terms ‘‘required installment’’ and ‘‘due date’’ have the same 
meanings given such terms by section 303(j) or 306(f), which-
ever is applicable. 
(e) NOTICE OF TRANSFER OF EXCESS PENSION ASSETS TO 

HEALTH BENEFITS ACCOUNTS.— 
(1) NOTICE TO PARTICIPANTS.—Not later than 60 days be-

fore the date of a qualified transfer by an employee pension 
benefit plan of excess pension assets to a health benefits ac-
count or applicable life insurance account, the administrator of 
the plan shall notify (in such manner as the Secretary may 
prescribe) each participant and beneficiary under the plan of 
such transfer. Such notice shall include information with re-
spect to the amount of excess pension assets, the portion to be 
transferred, the amount of health benefits liabilities or applica-
ble life insurance benefit liabilities expected to be provided 
with the assets transferred, and the amount of pension benefits 
of the participant which will be nonforfeitable immediately 
after the transfer. 

(2) NOTICE TO SECRETARIES, ADMINISTRATOR, AND EM-
PLOYEE ORGANIZATIONS.— 

(A) IN GENERAL.—Not later than 60 days before the 
date of any qualified transfer by an employee pension ben-
efit plan of excess pension assets to a health benefits ac-
count or applicable life insurance account, the employer 
maintaining the plan from which the transfer is made 
shall provide the Secretary, the Secretary of the Treasury, 
the administrator, and each employee organization rep-
resenting participants in the plan a written notice of such 
transfer. A copy of any such notice shall be available for 
inspection in the principal office of the administrator. 

(B) INFORMATION RELATING TO TRANSFER.—Such notice 
shall identify the plan from which the transfer is made, 
the amount of the transfer, a detailed accounting of assets 
projected to be held by the plan immediately before and 
immediately after the transfer, and the current liabilities 
under the plan at the time of the transfer. 

(C) AUTHORITY FOR ADDITIONAL REPORTING REQUIRE-
MENTS.—The Secretary may prescribe such additional re-
porting requirements as may be necessary to carry out the 
purposes of this section. 
(3) DEFINITIONS.—For purposes of paragraph (1), any term 

used in such paragraph which is also used in section 420 of the 
Internal Revenue Code of 1986 (as in effect on the date of en-
actment of the SECURE 2.0 Act of 2022) shall have the same 
meaning as when used in such section. 
(f) DEFINED BENEFIT PLAN FUNDING NOTICES.— 

(1) IN GENERAL.—The administrator of a defined benefit 
plan to which title IV applies shall for each plan year provide 
a plan funding notice to the Pension Benefit Guaranty Cor-
poration, to each plan participant and beneficiary, to each 
labor organization representing such participants or bene-
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24 Margin for subclause (II) so in law. 

ficiaries, and, in the case of a multiemployer plan, to each em-
ployer that has an obligation to contribute to the plan. 

(2) INFORMATION CONTAINED IN NOTICES.— 
(A) IDENTIFYING INFORMATION.—Each notice required 

under paragraph (1) shall contain identifying information, 
including the name of the plan, the address and phone 
number of the plan administrator and the plan’s principal 
administrative officer, each plan sponsor’s employer identi-
fication number, and the plan number of the plan. 

(B) SPECIFIC INFORMATION.—A plan funding notice 
under paragraph (1) shall include— 

(i)(I) in the case of a single-employer plan, a state-
ment as to whether the plan’s percentage of plan li-
abilities funded (as described in clause (ii)(I)(bb)) for 
the plan year to which the notice relates, and for the 
2 preceding plan years, is at least 100 percent (and, if 
not, the actual percentages), or 

(II) in the case of a multiemployer plan, a state-
ment as to whether the plan’s funded percentage (as 
defined in section 305(i)) for the plan year to which 
the notice relates, and for the 2 preceding plan years, 
is at least 100 percent (and, if not, the actual percent-
ages), 

(ii)(I) in the case of a single-employer plan— 
(aa) a statement of the value of the plan’s as-

sets and liabilities for the plan year to which the 
notice relates as of the last day of the plan year 
to which the notice relates, and for the preceding 
2 plan years as of the last day of each such plan 
year, determined using the asset valuation under 
subclause (II) of section 4006(a)(3)(E)(iii) and the 
interest rate under section 4006(a)(3)(E)(iv), 

(bb) for purposes of the statement in sub-
paragraph (B)(i)(I), the percentage of plan li-
abilities funded, calculated as the ratio be-
tween the value of the plan’s assets and liabil-
ities, as determined under item (aa), for the 
plan year to which the notice relates and for 
the 2 preceding plan years, and 

(cc) if the information in (aa) and (bb) is 
presented in tabular form, a statement that 
describes that in the event of a plan termi-
nation the corporation’s calculation of plan li-
abilities may be greater and that references 
the section of the notice with the information 
required under clause (x), and 
(II) 24 in the case of a multiemployer plan, a 

statement, for the plan year to which the notice 
relates and the preceding 2 plan years, of the 
value of the plan assets (determined both in the 
same manner as under section 304 and under the 
rules of subclause (I)(aa)) and the value of the 
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plan liabilities (determined in the same manner 
as under section 304 except that the method speci-
fied in section 305(i)(8) shall be used), 
(iii) a statement of the number of participants for 

the plan year to which the notice relates as of the last 
day of such plan year and the preceding 2 plan years, 
in tabular format, who are— 

(I) retired or separated from service and are 
receiving benefits, 

(II) retired or separated participants entitled 
to future benefits, and 

(III) active participants under the plan, 
(iv) a statement setting forth the funding policy of 

the plan, the asset allocation of investments under the 
plan (expressed as percentages of total assets), and the 
average return on assets for the plan year, as of the 
end of the plan year to which the notice relates, 

(v) in the case of a multiemployer plan, whether 
the plan was in critical or endangered status under 
section 305 for such plan year and, if so— 

(I) a statement describing how a person may 
obtain a copy of the plan’s funding improvement 
or rehabilitation plan, as appropriate, adopted 
under section 305 and the actuarial and financial 
data that demonstrate any action taken by the 
plan toward fiscal improvement, and 

(II) a summary of any funding improvement 
plan, rehabilitation plan, or modification thereof 
adopted under section 305 during the plan year to 
which the notice relates, 
(vi) in the case of a multiemployer plan, whether 

the plan was in critical and declining status under sec-
tion 305 for such plan year and, if so— 

(I) the projected date of insolvency; 
(II) a clear statement that such insolvency 

may result in benefit reductions; and 
(III) a statement describing whether the plan 

sponsor has taken legally permitted actions to 
prevent insolvency. 
(vii) in the case of any plan amendment, sched-

uled benefit increase or reduction, or other known 
event taking effect in the current plan year and hav-
ing a material effect on plan liabilities or assets for 
the year (as defined in regulations by the Secretary), 
an explanation of the amendment, schedule increase 
or reduction, or event, and a projection to the end of 
such plan year of the effect of the amendment, sched-
uled increase or reduction, or event on plan liabilities, 

(viii)(I) in the case of a single-employer plan, a 
summary of the rules governing termination of single- 
employer plans under subtitle C of title IV, or 

(II) in the case of a multiemployer plan, a sum-
mary of the rules governing reorganization or insol-
vency, including the limitations on benefit payments, 
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25 The period at the end of clause (x) probably should be a comma. See amendment made by 
section 343(a)(8) of division T of Public Law 117–328. 

(ix) in the case of a single-employer plan, a state-
ment as to whether the plan’s funded status, based on 
the plan’s liabilities described under subclause (II) for 
the plan year to which the notice relates, and for the 
2 preceding plan years, is at least 100 percent (and, if 
not, the actual percentages), that includes— 

(I) the plan’s assets, as of the last day of the 
plan year and for the 2 preceding plan years, as 
determined under clause (ii)(I)(aa), 

(II) the plan’s liabilities, as of the last day of 
the plan year and for the 2 preceding plan years, 
as determined under clause (ii)(1)(aa), and 

(III) the funded status of the plan, determined 
as the ratio of the plan’s assets and liabilities cal-
culated under subclauses (I) and (II), for the plan 
year to which the notice relates, and for the 2 pre-
ceding plan years, 
(x) a general description of the benefits under the 

plan which are eligible to be guaranteed by the Pen-
sion Benefit Guaranty Corporation, along with an ex-
planation of the limitations on the guarantee and the 
circumstances under which such limitations applyand 
a statement that, in the case of a single-employer 
plan— 

(I) if plan assets are determined to be suffi-
cient to pay vested benefits that are not guaran-
teed by the Pension Benefit Guaranty Corpora-
tion, participants and beneficiaries may receive 
benefits in excess of the guaranteed amount, and 

(II) such a determination generally uses as-
sumptions that result in a plan having a lower 
funded status as compared to the plan’s funded 
status disclosed in this notice. 25 
(xi) a statement that a person may obtain a copy 

of the annual report of the plan filed under section 
104(a) upon request, through the Internet website of 
the Department of Labor, or through an Intranet 
website maintained by the applicable plan sponsor (or 
plan administrator on behalf of the plan sponsor), and 

(xii) if applicable, a statement that each contrib-
uting sponsor, and each member of the contributing 
sponsor’s controlled group, of the single-employer plan 
was required to provide the information under section 
4010 for the plan year to which the notice relates. 
(C) OTHER INFORMATION.—Each notice under para-

graph (1) shall include— 
(i) in the case of a multiemployer plan, a state-

ment that the plan administrator shall provide, upon 
written request, to any labor organization rep-
resenting plan participants and beneficiaries and any 
employer that has an obligation to contribute to the 
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plan, a copy of the annual report filed with the Sec-
retary under section 104(a), and 

(ii) any additional information which the plan ad-
ministrator elects to include to the extent not incon-
sistent with regulations prescribed by the Secretary. 
(D) EFFECT OF SEGMENT RATE STABILIZATION ON PLAN 

FUNDING.— 
(i) IN GENERAL.—In the case of a single-employer 

plan for an applicable plan year, each notice under 
paragraph (1) shall include— 

(I) a statement that the MAP-21, the Highway 
and Transportation Funding Act of 2014,, the Bi-
partisan Budget Act of 2015,, the American Res-
cue Plan Act of 2021, and the Infrastructure In-
vestment and Jobs Act modified the method for 
determining the interest rates used to determine 
the actuarial value of benefits earned under the 
plan, providing for a 25-year average of interest 
rates to be taken into account in addition to a 2- 
year average, 

(II) a statement that, as a result of the MAP- 
21, the Highway and Transportation Funding Act 
of 2014,, the Bipartisan Budget Act of 2015,, the 
American Rescue Plan Act of 2021, and the Infra-
structure Investment and Jobs Act, the plan spon-
sor may contribute less money to the plan when 
interest rates are at historical lows, and 

(III) a table which shows (determined both 
with and without regard to section 
303(h)(2)(C)(iv)) the funding target attainment 
percentage (as defined in section 303(d)(2)), the 
funding shortfall (as defined in section 303(c)(4)), 
and the minimum required contribution (as deter-
mined under section 303), for the applicable plan 
year and each of the 2 preceding plan years. 
(ii) APPLICABLE PLAN YEAR.—For purposes of this 

subparagraph, the term ‘‘applicable plan year’’ means 
any plan year beginning after December 31, 2011, and 
before January 1, 2034, for which— 

(I) the funding target (as defined in section 
303(d)(2)) is less than 95 percent of such funding 
target determined without regard to section 
303(h)(2)(C)(iv), 

(II) the plan has a funding shortfall (as de-
fined in section 303(c)(4) and determined without 
regard to section 303(h)(2)(C)(iv)) greater than 
$500,000, and 

(III) the plan had 50 or more participants on 
any day during the preceding plan year. 

For purposes of any determination under subclause 
(III), the aggregation rule under the last sentence of 
section 303(g)(2)(B) shall apply. 

(iii) SPECIAL RULE FOR PLAN YEARS BEGINNING BE-
FORE 2012.—In the case of a preceding plan year re-
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26 Section 6606(1) of Public Law 111–148 attempts to amend subsection (g) by striking ‘‘Sec-
retary may’’ and inserting ‘‘Secretary shall’’. The amendment could not be executed because it 
did not specify to which occurrence of the phrase ‘‘Secretary may’’ in which to strike. 

ferred to in clause (i)(III) which begins before January 
1, 2012, the information described in such clause shall 
be provided only without regard to section 
303(h)(2)(C)(iv). 
(E) EFFECT OF CSEC PLAN RULES ON PLAN FUNDING.— 

In the case of a CSEC plan, each notice under paragraph 
(1) shall include— 

(i) a statement that different rules apply to CSEC 
plans than apply to single-employer plans, 

(ii) for the first 2 plan years beginning after De-
cember 31, 2013, a statement that, as a result of 
changes in the law made by the Cooperative and 
Small Employer Charity Pension Flexibility Act, the 
contributions to the plan may have changed, and 

(iii) in the case of a CSEC plan that is in funding 
restoration status for the plan year, a statement that 
the plan is in funding restoration status for such plan 
year. 

A copy of the statement required under clause (iii) shall be 
provided to the Secretary, the Secretary of the Treasury, 
and the Director of the Pension Benefit Guaranty Corpora-
tion. 
(3) TIME FOR PROVIDING NOTICE.— 

(A) IN GENERAL.—Any notice under paragraph (1) 
shall be provided not later than 120 days after the end of 
the plan year to which the notice relates. 

(B) EXCEPTION FOR SMALL PLANS.—In the case of a 
small plan (as such term is used under section 
303(g)(2)(B)) any notice under paragraph (1) shall be pro-
vided upon filing of the annual report under section 104(a). 
(4) FORM AND MANNER.—Any notice under paragraph (1)— 

(A) shall be provided in a form and manner prescribed 
in regulations of the Secretary, 

(B) shall be written in a manner so as to be under-
stood by the average plan participant, and 

(C) may be provided in written, electronic, or other ap-
propriate form to the extent such form is reasonably acces-
sible to persons to whom the notice is required to be pro-
vided. 

(g) REPORTING BY CERTAIN ARRANGEMENTS.—The Secretary 
may 26, by regulation, require multiple employer welfare arrange-
ments providing benefits consisting of medical care (within the 
meaning of section 733(a)(2)) which are not group health plans to 
register with the Secretary prior to operating in a State and may, 
by regulation, require such multiple employer welfare arrange-
ments to report, not more frequently than annually, in such form 
and such manner as the Secretary may 26 require for the purpose 
of determining the extent to which the requirements of part 7 are 
being carried out in connection with such benefits. 

(h) SIMPLE RETIREMENT ACCOUNTS.— 
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(1) NO EMPLOYER REPORTS.—Except as provided in this 
subsection, no report shall be required under this section by an 
employer maintaining a qualified salary reduction arrange-
ment under section 408(p) of the Internal Revenue Code of 
1986. 

(2) SUMMARY DESCRIPTION.—The trustee of any simple re-
tirement account established pursuant to a qualified salary re-
duction arrangement under section 408(p) of such Code shall 
provide to the employer maintaining the arrangement each 
year a description containing the following information: 

(A) The name and address of the employer and the 
trustee. 

(B) The requirements for eligibility for participation. 
(C) The benefits provided with respect to the arrange-

ment. 
(D) The time and method of making elections with re-

spect to the arrangement. 
(E) The procedures for, and effects of, withdrawals (in-

cluding rollovers) from the arrangement. 
(3) EMPLOYEE NOTIFICATION.—The employer shall notify 

each employee immediately before the period for which an elec-
tion described in section 408(p)(5)(C) of such Code may be 
made of the employee’s opportunity to make such election. 
Such notice shall include a copy of the description described in 
paragraph (2). 
(i) NOTICE OF BLACKOUT PERIODS TO PARTICIPANT OR BENE-

FICIARY UNDER INDIVIDUAL ACCOUNT PLAN.— 
(1) DUTIES OF PLAN ADMINISTRATOR.—In advance of the 

commencement of any blackout period with respect to an indi-
vidual account plan, the plan administrator shall notify the 
plan participants and beneficiaries who are affected by such 
action in accordance with this subsection. 

(2) NOTICE REQUIREMENTS.— 
(A) IN GENERAL.—The notices described in paragraph 

(1) shall be written in a manner calculated to be under-
stood by the average plan participant and shall include— 

(i) the reasons for the blackout period, 
(ii) an identification of the investments and other 

rights affected, 
(iii) the expected beginning date and length of the 

blackout period, 
(iv) in the case of investments affected, a state-

ment that the participant or beneficiary should evalu-
ate the appropriateness of their current investment 
decisions in light of their inability to direct or diversify 
assets credited to their accounts during the blackout 
period, and 

(v) such other matters as the Secretary may re-
quire by regulation. 
(B) NOTICE TO PARTICIPANTS AND BENEFICIARIES.—Ex-

cept as otherwise provided in this subsection, notices de-
scribed in paragraph (1) shall be furnished to all partici-
pants and beneficiaries under the plan to whom the black-
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out period applies at least 30 days in advance of the black-
out period. 

(C) EXCEPTION TO 30-DAY NOTICE REQUIREMENT.—In 
any case in which— 

(i) a deferral of the blackout period would violate 
the requirements of subparagraph (A) or (B) of section 
404(a)(1), and a fiduciary of the plan reasonably so de-
termines in writing, or 

(ii) the inability to provide the 30-day advance no-
tice is due to events that were unforeseeable or cir-
cumstances beyond the reasonable control of the plan 
administrator, and a fiduciary of the plan reasonably 
so determines in writing, 

subparagraph (B) shall not apply, and the notice shall be 
furnished to all participants and beneficiaries under the 
plan to whom the blackout period applies as soon as rea-
sonably possible under the circumstances unless such a no-
tice in advance of the termination of the blackout period 
is impracticable. 

(D) WRITTEN NOTICE.—The notice required to be pro-
vided under this subsection shall be in writing, except that 
such notice may be in electronic or other form to the ex-
tent that such form is reasonably accessible to the recipi-
ent. 

(E) NOTICE TO ISSUERS OF EMPLOYER SECURITIES SUB-
JECT TO BLACKOUT PERIOD.—In the case of any blackout 
period in connection with an individual account plan, the 
plan administrator shall provide timely notice of such 
blackout period to the issuer of any employer securities 
subject to such blackout period. 
(3) EXCEPTION FOR BLACKOUT PERIODS WITH LIMITED APPLI-

CABILITY.—In any case in which the blackout period applies 
only to 1 or more participants or beneficiaries in connection 
with a merger, acquisition, divestiture, or similar transaction 
involving the plan or plan sponsor and occurs solely in connec-
tion with becoming or ceasing to be a participant or beneficiary 
under the plan by reason of such merger, acquisition, divesti-
ture, or transaction, the requirement of this subsection that 
the notice be provided to all participants and beneficiaries 
shall be treated as met if the notice required under paragraph 
(1) is provided to such participants or beneficiaries to whom 
the blackout period applies as soon as reasonably practicable. 

(4) CHANGES IN LENGTH OF BLACKOUT PERIOD.—If, fol-
lowing the furnishing of the notice pursuant to this subsection, 
there is a change in the beginning date or length of the black-
out period (specified in such notice pursuant to paragraph 
(2)(A)(iii)), the administrator shall provide affected participants 
and beneficiaries notice of the change as soon as reasonably 
practicable. In relation to the extended blackout period, such 
notice shall meet the requirements of paragraph (2)(D) and 
shall specify any material change in the matters referred to in 
clauses (i) through (v) of paragraph (2)(A). 

(5) REGULATORY EXCEPTIONS.—The Secretary may provide 
by regulation for additional exceptions to the requirements of 
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this subsection which the Secretary determines are in the in-
terests of participants and beneficiaries. 

(6) GUIDANCE AND MODEL NOTICES.—The Secretary shall 
issue guidance and model notices which meet the requirements 
of this subsection. 

(7) BLACKOUT PERIOD.—For purposes of this subsection— 
(A) IN GENERAL.—The term ‘‘blackout period’’ means, 

in connection with an individual account plan, any period 
for which any ability of participants or beneficiaries under 
the plan, which is otherwise available under the terms of 
such plan, to direct or diversify assets credited to their ac-
counts, to obtain loans from the plan, or to obtain distribu-
tions from the plan is temporarily suspended, limited, or 
restricted, if such suspension, limitation, or restriction is 
for any period of more than 3 consecutive business days. 

(B) EXCLUSIONS.—The term ‘‘blackout period’’ does not 
include a suspension, limitation, or restriction— 

(i) which occurs by reason of the application of the 
securities laws (as defined in section 3(a)(47) of the Se-
curities Exchange Act of 1934), 

(ii) which is a change to the plan which provides 
for a regularly scheduled suspension, limitation, or re-
striction which is disclosed to participants or bene-
ficiaries through any summary of material modifica-
tions, any materials describing specific investment al-
ternatives under the plan, or any changes thereto, or 

(iii) which applies only to 1 or more individuals, 
each of whom is the participant, an alternate payee 
(as defined in section 206(d)(3)(K)), or any other bene-
ficiary pursuant to a qualified domestic relations order 
(as defined in section 206(d)(3)(B)(i)). 

(8) INDIVIDUAL ACCOUNT PLAN.— 
(A) IN GENERAL.—For purposes of this subsection, the 

term ‘‘individual account plan’’ shall have the meaning 
provided such term in section 3(34), except that such term 
shall not include a one-participant retirement plan. 

(B) ONE-PARTICIPANT RETIREMENT PLAN.—For pur-
poses of subparagraph (A), the term ‘‘one-participant re-
tirement plan’’ means a retirement plan that on the first 
day of the plan year— 

(i) covered only one individual (or the individual 
and the individual’s spouse) and the individual (or the 
individual and the individual’s spouse) owned 100 per-
cent of the plan sponsor (whether or not incorporated), 
or 

(ii) covered only one or more partners (or partners 
and their spouses) in the plan sponsor. 

(j) NOTICE OF FUNDING-BASED LIMITATION ON CERTAIN FORMS 
OF DISTRIBUTION.—The plan administrator of a single-employer 
plan shall provide a written notice to plan participants and bene-
ficiaries within 30 days— 

(1) after the plan has become subject to a restriction de-
scribed in paragraph (1) or (3) of section 206(g)), 
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(2) in the case of a plan to which section 206(g)(4) applies, 
after the valuation date for the plan year described in section 
206(g)(4)(A) for which the plan’s adjusted funding target at-
tainment percentage for the plan year is less than 60 percent 
(or, if earlier, the date such percentage is deemed to be less 
than 60 percent under section 206(g)(7)), and 

(3) at such other time as may be determined by the Sec-
retary of the Treasury. 

The notice required to be provided under this subsection shall be 
in writing, except that such notice may be in electronic or other 
form to the extent that such form is reasonably accessible to the 
recipient. The Secretary of the Treasury, in consultation with the 
Secretary, shall have the authority to prescribe rules applicable to 
the notices required under this subsection. 

(k) MULTIEMPLOYER PLAN INFORMATION MADE AVAILABLE ON 
REQUEST.— 

(1) IN GENERAL.—Each administrator of a defined benefit 
plan that is a multiemployer plan shall, upon written request, 
furnish to any plan participant or beneficiary, employee rep-
resentative, or any employer that has an obligation to con-
tribute to the plan a copy of— 

(A) the current plan document (including any amend-
ments thereto), 

(B) the latest summary plan description of the plan, 
(C) the current trust agreement (including any amend-

ments thereto), or any other instrument or agreement 
under which the plan is established or operated, 

(D) in the case of a request by an employer, any par-
ticipation agreement with respect to the plan for such em-
ployer that relates to the employer’s plan participation 
during the current or any of the 5 immediately preceding 
plan years, 

(E) the annual report filed under section 104 for any 
plan year, 

(F) the plan funding notice provided under subsection 
(f) for any plan year, 

(G) any periodic actuarial report (including any sensi-
tivity testing) received by the plan for any plan year which 
has been in the plan’s possession for at least 30 days, 

(H) any quarterly, semi-annual, or annual financial re-
port prepared for the plan by any plan investment man-
ager or advisor or other fiduciary which has been in the 
plan’s possession for at least 30 days, 

(I) audited financial statements of the plan for any 
plan year, 

(J) any application filed with the Secretary of the 
Treasury requesting an extension under section 304(d) of 
this Act or section 431(d) of the Internal Revenue Code of 
1986 and the determination of such Secretary pursuant to 
such application, and 

(K) in the case of a plan which was in critical or en-
dangered status under section 305 for a plan year, the lat-
est funding improvement or rehabilitation plan, and the 
contribution schedules applicable with respect to such 
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funding improvement or rehabilitation plan (other than a 
contribution schedule applicable to a specific employer). 
(2) COMPLIANCE.—Information required to be provided 

under paragraph (1)— 
(A) shall be provided to the requesting participant, 

beneficiary, or employer within 30 days after the request 
in a form and manner prescribed in regulations of the Sec-
retary, 

(B) may be provided in written, electronic, or other ap-
propriate form to the extent such form is reasonably acces-
sible to persons to whom the information is required to be 
provided, and 

(C) shall not— 
(i) include any individually identifiable informa-

tion regarding any plan participant, beneficiary, em-
ployee, fiduciary, or contributing employer, or 

(ii) reveal any proprietary information regarding 
the plan, any contributing employer, or entity pro-
viding services to the plan. 

Subparagraph (C)(i) shall not apply to individually identifiable 
information with respect to any plan investment manager or 
adviser, or with respect to any other person (other than an em-
ployee of the plan) preparing a financial report required to be 
included under paragraph (1)(B). 

(3) LIMITATIONS.—In no case shall a participant, bene-
ficiary, employee representative, or employer be entitled under 
this subsection to receive more than one copy of any document 
described in paragraph (1) during any one 12-month period, or, 
in the case of any document described in subparagraph (E), (F), 
(G), (H) or (I) of paragraph (1), a copy of any such document 
that as of the date on which the request is received by the ad-
ministrator, has been in the administrator’s possession for 6 
years or more. If the administrator provides a copy of a docu-
ment described in paragraph (1) to any person upon request, 
the administrator shall be considered as having met any obli-
gation the administrator may have under any other provision 
of this title to furnish a copy of the same document to such 
person upon request. The administrator may make a reason-
able charge to cover copying, mailing, and other costs of fur-
nishing copies of information pursuant to paragraph (1). The 
Secretary may by regulations prescribe the maximum amount 
which will constitute a reasonable charge under the preceding 
sentence. 
(l) NOTICE OF POTENTIAL WITHDRAWAL LIABILITY.— 

(1) IN GENERAL.—The plan sponsor or administrator of a 
multiemployer plan shall, upon written request, furnish to any 
employer who has an obligation to contribute to the plan a no-
tice of— 

(A) the estimated amount which would be the amount 
of such employer’s withdrawal liability under part 1 of 
subtitle E of title IV if such employer withdrew on the last 
day of the plan year preceding the date of the request, and 

(B) an explanation of how such estimated liability 
amount was determined, including the actuarial assump-
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tions and methods used to determine the value of the plan 
liabilities and assets, the data regarding employer con-
tributions, unfunded vested benefits, annual changes in 
the plan’s unfunded vested benefits, and the application of 
any relevant limitations on the estimated withdrawal li-
ability. 

For purposes of subparagraph (B), the term ‘‘employer con-
tribution’’ means, in connection with a participant, a contribu-
tion made by an employer as an employer of such participant. 

(2) COMPLIANCE.—Any notice required to be provided 
under paragraph (1)— 

(A) shall be provided in a form and manner prescribed 
in regulations of the Secretary to the requesting employer 
within— 

(i) 180 days after the request, or 
(ii) subject to regulations of the Secretary, such 

longer time as may be necessary in the case of a plan 
that determines withdrawal liability based on any 
method described under paragraph (4) or (5) of section 
4211(c); and 
(B) may be provided in written, electronic, or other ap-

propriate form to the extent such form is reasonably acces-
sible to employers to whom the information is required to 
be provided. 
(3) LIMITATIONS.—In no case shall an employer be entitled 

under this subsection to receive more than one notice described 
in paragraph (1) during any one 12-month period. The person 
required to provide such notice may make a reasonable charge 
to cover copying, mailing, and other costs of furnishing such 
notice pursuant to paragraph (1). The Secretary may by regu-
lations prescribe the maximum amount which will constitute a 
reasonable charge under the preceding sentence. 
(m) NOTICE OF RIGHT TO DIVEST.—Not later than 30 days be-

fore the first date on which an applicable individual of an applica-
ble individual account plan is eligible to exercise the right under 
section 204(j) to direct the proceeds from the divestment of em-
ployer securities with respect to any type of contribution, the ad-
ministrator shall provide to such individual a notice— 

(1) setting forth such right under such section, and 
(2) describing the importance of diversifying the invest-

ment of retirement account assets. 
The notice required by this subsection shall be written in a manner 
calculated to be understood by the average plan participant and 
may be delivered in written, electronic, or other appropriate form 
to the extent that such form is reasonably accessible to the recipi-
ent. 

(n) PENSION-LINKED EMERGENCY SAVINGS ACCOUNTS.—Nothing 
in this section shall preclude the Secretary from providing, by regu-
lations or otherwise, simplified reporting procedures or require-
ments regarding such a pension-linked emergency savings account. 

(o) CROSS REFERENCE.—For regulations relating to coordina-
tion of reports to the Secretaries of Labor and the Treasury, see 
section 3004. 
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SUMMARY PLAN DESCRIPTION 

SEC. 102. ø1022¿ (a) A summary plan description of any em-
ployee benefit plan shall be furnished to participants and bene-
ficiaries as provided in section 104(b). The summary plan descrip-
tion shall include the information described in subsection (b), shall 
be written in a manner calculated to be understood by the average 
plan participant, and shall be sufficiently accurate and comprehen-
sive to reasonably apprise such participants and beneficiaries of 
their rights and obligations under the plan. A summary of any ma-
terial modification in the terms of the plan and any change in the 
information required under subsection (b) shall be written in a 
manner calculated to be understood by the average plan partici-
pant and shall be furnished in accordance with section 104(b)(1). 

(b) The summary plan description shall contain the following 
information: The name and type of administration of the plan; in 
the case of a group health plan (as defined in section 733(a)(1)), 
whether a health insurance issuer (as defined in section 733(b)(2)) 
is responsible for the financing or administration (including pay-
ment of claims) of the plan and (if so) the name and address of 
such issuer; the name and address of the person designated as 
agent for the service of legal process, if such person is not the ad-
ministrator; the name and address of the administrator; names, ti-
tles, and addresses of any trustee or trustees (if they are persons 
different from the administrator); a description of the relevant pro-
visions of any applicable collective bargaining agreement; the 
plan’s requirements respecting eligibility for participation and ben-
efits; a description of the provisions providing for nonforfeitable 
pension benefits; circumstances which may result in disqualifica-
tion, ineligibility, or denial or loss of benefits; the source of financ-
ing of the plan and the identity of any organization through which 
benefits are provided; the date of the end of the plan year and 
whether the records of the plan are kept on a calendar, policy, or 
fiscal year basis; the procedures to be followed in presenting claims 
for benefits under the plan including the office at the Department 
of Labor through which participants and beneficiaries may seek as-
sistance or information regarding their rights under this Act and 
the Health Insurance Portability and Accountability Act of 1996 
with respect to health benefits that are offered through a group 
health plan (as defined in section 733(a)(1)), the remedies available 
under the plan for the redress of claims which are denied in whole 
or in part (including procedures required under section 503 of this 
Act), and if the employer so elects for purposes of complying with 
section 701(f)(3)(B)(i), the model notice applicable to the State in 
which the participants and beneficiaries reside. 

ANNUAL REPORTS 

SEC. 103. ø1023¿ (a)(1)(A) An annual report shall be published 
with respect to every employee benefit plan to which this part ap-
plies. Such report shall be filed with the Secretary in accordance 
with section 104(a), and shall be made available and furnished to 
participants in accordance with section 104(b). 
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(B) The annual report shall include the information described 
in subsections (b) and (c) and where applicable subsections (d), (e), 
(f), and (g) and shall also include— 

(i) a financial statement and opinion, as required by para-
graph (3) of this subsection, and 

(ii) an actuarial statement and opinion, as required by 
paragraph (4) of this subsection. 
(2) If some or all of the information necessary to enable the ad-

ministrator to comply with the requirements of this title is main-
tained by— 

(A) an insurance carrier or other organization which pro-
vides some or all of the benefits under the plan, or holds assets 
of the plan in a separate account, 

(B) a bank or similar institution which holds some or all 
of the assets of the plan in a common or collective trust or a 
separate trust, or custodial account, or 

(C) a plan sponsor as defined in section 3(16)(B), 
such carrier, organization, bank, institution, or plan sponsor shall 
transmit and certify the accuracy of such information to the admin-
istrator within 120 days after the end of the plan year (or such 
other date as may be prescribed under regulations of the Sec-
retary). 

(3)(A) Except as provided in subparagraph (C), the adminis-
trator of an employee benefit plan shall engage, on behalf of all 
plan participants, an independent qualified public accountant, who 
shall conduct such an examination of any financial statements of 
the plan, and of other books and records of the plan, as the ac-
countant may deem necessary to enable the accountant to form an 
opinion as to whether the financial statements and schedules re-
quired to be included in the annual report by subsection (b) of this 
section are presented fairly in conformity with generally accepted 
accounting principles applied on a basis consistent with that of the 
preceding year. Such examination shall be conducted in accordance 
with generally accepted auditing standards, and shall involve such 
tests of the books and records of the plan as are considered nec-
essary by the independent qualified public accountant. The inde-
pendent qualified public accountant shall also offer his opinion as 
to whether the separate schedules specified in subsection (b)(3) of 
this section and the summary material required under section 
104(b)(3) present fairly, and in all material respects the informa-
tion contained therein when considered in conjunction with the fi-
nancial statements taken as a whole. The opinion by the inde-
pendent qualified public accountant shall be made a part of the an-
nual report. In a case where a plan is not required to file an an-
nual report, the requirements of this paragraph shall not apply. In 
a case where by reason of section 104(a)(2) a plan is required only 
to file a simplified annual report, the Secretary may waive the re-
quirements of this paragraph. 

(B) In offering his opinion under this section the accountant 
may rely on the correctness of any actuarial matter certified to by 
an enrolled actuary, if he so states his reliance. 

(C) The opinion required by subparagraph (A) need not be ex-
pressed as to any statements required by subsection (b)(3)(G) pre-
pared by a bank or similar institution or insurance carrier regu-
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lated and supervised and subject to periodic examination by a State 
or Federal agency if such statements are certified by the bank, 
similar institution, or insurance carrier as accurate and are made 
a part of the annual report. 

(D) For purposes of this subchapter, the term ‘‘qualified public 
accountant’’ means— 

(i) a person who is a certified public accountant, certified 
by a regulatory authority of a State; 

(ii) a person who is a licensed public accountant licensed 
by a regulatory authority of a State; or 

(iii) a person certified by the Secretary as a qualified pub-
lic accountant in accordance with regulations published by him 
for a person who practices in States where there is no certifi-
cation or licensing procedure for accountants. 
(4)(A) The administrator of an employee pension benefit plan 

subject to the reporting requirement of subsection (d) of this section 
shall engage, on behalf of all plan participants, an enrolled actuary 
who shall be responsible for the preparation of the materials com-
prising the actuarial statement required under subsection (d) of 
this section. In a case where a plan is not required to file an an-
nual report, the requirement of this paragraph shall not apply, 
and, in a case where by reason of section 104(a)(2), a plan is re-
quired only to file a simplified report, the Secretary may waive the 
requirement of this paragraph. 

(B) The enrolled actuary shall utilize such assumptions and 
techniques as are necessary to enable him to form an opinion as 
to whether the contents of the matters reported under subsection 
(d) of this section— 

(i) are in the aggregate reasonably related to the experi-
ence of the plan and to reasonable expectations; and 

(ii) represent his best estimate of anticipated experience 
under the plan. 

The opinion by the enrolled actuary shall be made with respect to, 
and shall be made a part of, each annual report. 

(C) For purposes of this title the term ‘‘enrolled actuary’’ means 
an actuary enrolled under subtitle C of title III of this Act. 

(D) In making a certification under this section the enrolled ac-
tuary may rely on the correctness of any accounting matter under 
section 103(b) as to which any qualified public accountant has ex-
pressed an opinion, if he so states his reliance. 

(b) An annual report under this section shall include a finan-
cial statement containing the following information: 

(1) With respect to an employee welfare benefit plan: a state-
ment of assets and liabilities; a statement of changes in fund bal-
ance; and a statement of changes in financial position. In the notes 
to financial statements, disclosures concerning the following items 
shall be considered by the accountant: a description of the plan in-
cluding any significant changes in the plan made during the period 
and the impact of such changes on benefits; a description of mate-
rial lease commitments, other commitments, and contingent liabil-
ities; a description of agreements and transactions with persons 
known to be parties in interest; a general description of priorities 
upon termination of the plan; information concerning whether or 
not a tax ruling or determination letter has been obtained; and any 
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other matters necessary to fully and fairly present the financial 
statements of the plan. 

(2) With respect to an employee pension benefit plan: a state-
ment of assets and liabilities, and a statement of changes in net 
assets available for plan benefits which shall include details of rev-
enues and expenses and other changes aggregated by general 
source and application. In the notes to financial statements, disclo-
sures concerning the following items shall be considered by the ac-
countant: a description of the plan including any significant 
changes in the plan made during the period and the impact of such 
changes on benefits; the funding policy (including policy with re-
spect to prior service cost), and any changes in such policies during 
the year; a description of any significant changes in plan benefits 
made during the period; a description of material lease commit-
ments, other commitments, and contingent liabilities; a description 
of agreements and transactions with persons known to be parties 
in interest; a general description of priorities upon termination of 
the plan; information concerning whether or not a tax ruling or de-
termination letter has been obtained; and any other matters nec-
essary to fully and fairly present the financial statements of such 
pension plan. 

(3) With respect to all employee benefit plans, the statement 
required under paragraph (1) or (2) shall have attached the fol-
lowing information in separate schedules: 

(A) a statement of the assets and liabilities of the plan ag-
gregated by categories and valued at their current value, and 
the same data displayed in comparative form for the end of the 
previous fiscal year of the plan; 

(B) a statement of receipts and disbursements during the 
preceding twelve-month period aggregated by general sources 
and applications; 

(C) a schedule of all assets held for investment purposes 
aggregated and identified by issuer, borrower, or lessor, or 
similar party to the transaction (including a notation as to 
whether such party is known to be a party in interest), matu-
rity date, rate of interest, collateral, par or maturity value, 
cost, and current value; 

(D) a schedule of each transaction involving a person 
known to be party in interest, the identity of such party in in-
terest and his relationship or that of any other party in inter-
est to the plan, a description of each asset to which the trans-
action relates; the purchase or selling price in case of a sale or 
purchase, the rental in case of a lease, or the interest rate and 
maturity date in case of a loan; expenses incurred in connec-
tion with the transaction; the cost of the asset, the current 
value of the asset, and the net gain (or loss) on each trans-
action; 

(E) a schedule of all loans or fixed income obligations 
which were in default as of the close of the plan’s fiscal year 
or were classified during the year as uncollectable and the fol-
lowing information with respect to each loan on such schedule 
(including a notation as to whether parties involved are known 
to be parties in interest): the original principal amount of the 
loan, the amount of principal and interest received during the 
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reporting year, the unpaid balance, the identity and address of 
the obligor, a detailed description of the loan (including date of 
making and maturity, interest rate, the type and value of col-
lateral, and other material terms), the amount of principal and 
interest overdue (if any) and an explanation thereof; 

(F) a list of all leases which were in default or were classi-
fied during the year as uncollectable; and the following infor-
mation with respect to each lease on such schedule (including 
a notation as to whether parties involved are known to be par-
ties in interest): the type of property leased (and, in the case 
of fixed assets such as land, buildings, leasehold, and so forth, 
the location of the property), the identity of the lessor or lessee 
from or to whom the plan is leasing, the relationship of such 
lessors and lessees, if any, to the plan, the employer, employee 
organization, or any other party in interest, the terms of the 
lease regarding rent, taxes, insurance, repairs, expenses, and 
renewal options; the date the leased property was purchased 
and its cost, the date the property was leased and its approxi-
mate value at such date, the gross rental receipts during the 
reporting period, expenses paid for the leased property during 
the reporting period, the net receipts from the lease, the 
amounts in arrears, and a statement as to what steps have 
been taken to collect amounts due or otherwise remedy the de-
fault; 

(G) if some or all of the assets of a plan or plans are held 
in a common or collective trust maintained by a bank or simi-
lar institution or in a separate account maintained by an in-
surance carrier or a separate trust maintained by a bank as 
trustee, the report shall include the most recent annual state-
ment of assets and liabilities of such common or collective 
trust, and in the case of a separate account or a separate trust, 
such other information as is required by the administrator in 
order to comply with this subsection; and 

(H) a schedule of each reportable transaction, the name of 
each party to the transaction (except that, in the case of an ac-
quisition or sale of a security on the market, the report need 
not identify the person from whom the security was acquired 
or to whom it was sold) and a description of each asset to 
which the transaction applies; the purchase or selling price in 
case of a sale or purchase, the rental in case of a lease, or the 
interest rate and maturity date in case of a loan; expenses in-
curred in connection with the transaction; the cost of the asset, 
the current value of the asset, and the net gain (or loss) on 
each transaction. For purposes of the preceding sentence, the 
term ‘‘reportable transaction’’ means a transaction to which the 
plan is a party if such transaction is— 

(i) a transaction involving an amount in excess of 3 
percent of the current value of the assets of the plan; 

(ii) any transaction (other than a transaction respect-
ing a security) which is part of a series of transactions 
with or in conjunction with a person in a plan year, if the 
aggregate amount of such transactions exceeds 3 percent 
of the current value of the assets of the plan; 
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(iii) a transaction which is part of a series of trans-
actions respecting one or more securities of the same 
issuer, if the aggregate amount of such transactions in the 
plan year exceeds 3 percent of the current value of the as-
sets of the plan; or 

(iv) a transaction with or in conjunction with a person 
respecting a security, if any other transaction with or in 
conjunction with such person in the plan year respecting 
a security is required to be reported by reason of clause (i). 

(4) The Secretary may, by regulation, relieve any plan from fil-
ing a copy of a statement of assets and liabilities (or other informa-
tion) described in paragraph (3)(G) if such statement and other in-
formation is filed with the Secretary by the bank or insurance car-
rier which maintains the common or collective trust or separate ac-
count. 

(c) The administrator shall furnish as a part of a report under 
this section the following information: 

(1) The number of employees covered by the plan. 
(2) The name and address of each fiduciary. 
(3) Except in the case of a person whose compensation is 

minimal (determined under regulations of the Secretary) and 
who performs solely ministerial duties (determined under such 
regulations), the name of each person (including but not lim-
ited to, any consultant, broker, trustee, accountant, insurance 
carrier, actuary, administrator, investment manager, or custo-
dian who rendered services to the plan or who had trans-
actions with the plan) who received directly or indirectly com-
pensation from the plan during the preceding year for services 
rendered to the plan or its participants, the amount of such 
compensation, the nature of his services to the plan or its par-
ticipants, his relationship to the employer of the employees 
covered by the plan, or the employee organization, and any 
other office, position, or employment he holds with any party 
in interest. 

(4) An explanation of the reason for any change in appoint-
ment of trustee, accountant, insurance carrier, enrolled actu-
ary, administrator, investment manager, or custodian. 

(5) Such financial and actuarial information including but 
not limited to the material described in subsections (b) and (d) 
of this section as the Secretary may find necessary or appro-
priate. 
(d) With respect to an employee pension benefit plan (other 

than (A) a profit sharing, savings, or other plan, which is an indi-
vidual account plan, (B) a plan described in section 301(b), or (C) 
a plan described both in section 4021(b) and in paragraph (1), (2), 
(3), (4), (5), (6), or (7) of section 301(a)) an annual report under this 
section for a plan year shall include a complete actuarial statement 
applicable to the plan year which shall include the following: 

(1) The date of the plan year, and the date of the actuarial 
valuation applicable to the plan year for which the report is 
filed. 

(2) The date and amount of the contribution (or contribu-
tions) received by the plan for the plan year for which the re-
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port is filed and contributions for prior plan years not pre-
viously reported. 

(3) The following information applicable to the plan year 
for which the report is filed: the normal costs or target normal 
costs, the accrued liabilities or funding target, an identification 
of benefits not included in the calculation; a statement of the 
other facts and actuarial assumptions and methods used to de-
termine costs, and a justification for any change in actuarial 
assumptions or cost methods; and the minimum contribution 
required under section 302. 

(4) The number of participants and beneficiaries, both re-
tired and nonretired, covered by the plan. 

(5) The current value of the assets accumulated in the 
plan, and the present value of the assets of the plan used by 
the actuary in any computation of the amount of contributions 
to the plan required under section 302 and a statement ex-
plaining the basis of such valuation of present value of assets. 

(6) Information required in regulations of the Pension Ben-
efit Guaranty Corporation with respect to: 

(A) the current value of the assets of the plan, 
(B) the present value of all nonforfeitable benefits for 

participants and beneficiaries receiving payments under 
the plan, 

(C) the present value of all nonforfeitable benefits for 
all other participants and beneficiaries, 

(D) the present value of all accrued benefits which are 
not nonforfeitable (including a separate accounting of such 
benefits which are benefit commitments, as defined in sec-
tion 4001(a)(16)), and 

(E) the actuarial assumptions and techniques used in 
determining the values described in subparagraphs (A) 
through (D). 
(7) A certification of the contribution necessary to reduce 

the minimum required contribution determined under section 
303, or the accumulated funding deficiency determined under 
section 304, to zero. 

(8) A statement by the enrolled actuary— 
(A) that to the best of his knowledge the report is com-

plete and accurate, and 
(B) the applicable requirements of sections 303(h), 

304(c)(3), and 306(c)(3) (relating to reasonable actuarial as-
sumptions and methods) have been complied with. 
(9) A copy of the opinion required by subsection (a)(4). 
(10) A statement by the actuary which discloses— 

(A) any event which the actuary has not taken into ac-
count, and 

(B) any trend which, for purposes of the actuarial as-
sumptions used, was not assumed to continue in the fu-
ture, 

but only if, to the best of the actuary’s knowledge, such event 
or trend may require a material increase in plan costs or re-
quired contribution rates. 

(11) If the current value of the assets of the plan is less 
than 70 percent of— 
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(A) in the case of a single-employer plan, the funding 
target (as defined in section 303(d)(1)) of the plan, or 

(B) in the case of a multiemployer plan, the current li-
ability (as defined in section 304(c)(6)(D)) under the plan, 

the percentage which such value is of the amount described in 
subparagraph (A) or (B). 

(12) A statement explaining the actuarial assumptions and 
methods used in projecting future retirements and forms of 
benefit distributions under the plan. 

(13) Such other information regarding the plan as the Sec-
retary may by regulation require. 

(14) Such other information as may be necessary to fully 
and fairly disclose the actuarial position of the plan. 

Such actuary shall make an actuarial valuation of the plan for 
every third plan year, unless he determines that a more frequent 
valuation is necessary to support his opinion under subsection 
(a)(4) of this section. 

(e) If some or all of the benefits under the plan are purchased 
from and guaranteed by an insurance company, insurance service, 
or other similar organization, a report under this section shall in-
clude a statement from such insurance company, service, or other 
similar organization covering the plan year and enumerating— 

(1) the premium rate or subscription charge and the total 
premium or subscription charges paid to each such carrier, in-
surance service, or other similar organization and the approxi-
mate number of persons covered by each class of such benefits; 
and 

(2) the total amount of premiums received, the approxi-
mate number of persons covered by each class of benefits, and 
the total claims paid by such company, service, or other organi-
zation; dividends or retroactive rate adjustments, commissions, 
and administrative service or other fees or other specific acqui-
sition costs paid by such company, service, or other organiza-
tion; any amounts held to provide benefits after retirement; the 
remainder of such premiums; and the names and addresses of 
the brokers, agents, or other persons to whom commissions or 
fees were paid, the amount paid to each, and for what purpose. 
If any such company, service, or other organization does not 
maintain separate experience records covering the specific 
groups it serves, the report shall include in lieu of the informa-
tion required by the foregoing provisions of this paragraph (A) 
a statement as to the basis of its premium rate or subscription 
charge, the total amount of premiums or subscription charges 
received from the plan, and a copy of the financial report of the 
company, service, or other organization and (B) if such com-
pany, service, or organization incurs specific costs in connec-
tion with the acquisition or retention of any particular plan or 
plans, a detailed statement of such costs. 
(f) ADDITIONAL INFORMATION WITH RESPECT TO DEFINED BEN-

EFIT PLANS.— 
(1) LIABILITIES UNDER 2 OR MORE PLANS.— 

(A) IN GENERAL.—In any case in which any liabilities 
to participants or their beneficiaries under a defined ben-
efit plan as of the end of a plan year consist (in whole or 
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in part) of liabilities to such participants and beneficiaries 
under 2 or more pension plans as of immediately before 
such plan year, an annual report under this section for 
such plan year shall include the funded percentage of each 
of such 2 or more pension plans as of the last day of such 
plan year and the funded percentage of the plan with re-
spect to which the annual report is filed as of the last day 
of such plan year. 

(B) FUNDED PERCENTAGE.—For purposes of this para-
graph, the term ‘‘funded percentage’’— 

(i) in the case of a single-employer plan, means 
the funding target attainment percentage, as defined 
in section 303(d)(2), and 

(ii) in the case of a multiemployer plan, has the 
meaning given such term in section 305(i)(2). 

(2) ADDITIONAL INFORMATION FOR MULTIEMPLOYER 
PLANS.—With respect to any defined benefit plan which is a 
multiemployer plan, an annual report under this section for a 
plan year shall include, in addition to the information required 
under paragraph (1), the following, as of the end of the plan 
year to which the report relates: 

(A) The number of employers obligated to contribute to 
the plan. 

(B) A list of the employers that contributed more than 
5 percent of the total contributions to the plan during such 
plan year. 

(C) The number of participants under the plan on 
whose behalf no contributions were made by an employer 
as an employer of the participant for such plan year and 
for each of the 2 preceding plan years. 

(D) The ratios of— 
(i) the number of participants under the plan on 

whose behalf no employer had an obligation to make 
an employer contribution during the plan year, to 

(ii) the number of participants under the plan on 
whose behalf no employer had an obligation to make 
an employer contribution during each of the 2 pre-
ceding plan years. 
(E) Whether the plan received an amortization exten-

sion under section 304(d) of this Act or section 431(d) of 
the Internal Revenue Code of 1986 for such plan year and, 
if so, the amount of the difference between the minimum 
required contribution for the year and the minimum re-
quired contribution which would have been required with-
out regard to the extension, and the period of such exten-
sion. 

(F) Whether the plan used the shortfall funding meth-
od (as such term is used in section 305) for such plan year 
and, if so, the amount of the difference between the min-
imum required contribution for the year and the minimum 
required contribution which would have been required 
without regard to the use of such method, and the period 
of use of such method. 
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(G) Whether the plan was in critical or endangered 
status under section 305 for such plan year, and if so, a 
summary of any funding improvement or rehabilitation 
plan (or modification thereto) adopted during the plan 
year, and the funded percentage of the plan. 

(H) The number of employers that withdrew from the 
plan during the preceding plan year and the aggregate 
amount of withdrawal liability assessed, or estimated to be 
assessed, against such withdrawn employers. 

(I) In the case of a multiemployer plan that has 
merged with another plan or to which assets and liabilities 
have been transferred, the actuarial valuation of the assets 
and liabilities of each affected plan during the year pre-
ceding the effective date of the merger or transfer, based 
upon the most recent data available as of the day before 
the first day of the plan year, or other valuation method 
performed under standards and procedures as the Sec-
retary may prescribe by regulation. 

(g) ADDITIONAL INFORMATION WITH RESPECT TO POOLED EM-
PLOYER AND MULTIPLE EMPLOYER PLANS.—An annual report under 
this section for a plan year shall include— 

(1) with respect to any plan to which section 210(a) applies 
(including a pooled employer plan), a list of employers in the 
plan and a good faith estimate of the percentage of total con-
tributions made by such employers during the plan year and 
the aggregate account balances attributable to each employer 
in the plan (determined as the sum of the account balances of 
the employees of such employer (and the beneficiaries of such 
employees)); and 

(2) with respect to a pooled employer plan, the identifying 
information for the person designated under the terms of the 
plan as the pooled plan provider. 

FILING WITH SECRETARY AND FURNISHING INFORMATION TO 
PARTICIPANTS AND CERTAIN EMPLOYERS 

SEC. 104. ø1024¿ (a)(1) The administrator of any employee 
benefit plan subject to this part shall file with the Secretary the 
annual report for a plan year within 210 days after the close of 
such year (or within such time as may be required by regulations 
promulgated by the Secretary in order to reduce duplicative filing). 
The Secretary shall make copies of such annual reports available 
for inspection in the public document room of the Department of 
Labor. 

(2)(A) With respect to annual reports required to be filed with 
the Secretary under this part, the Secretary may by regulation pre-
scribe simplified annual reports for any pension plan that— 

(i) covers fewer than 100 participants; or 
(ii) is a plan described in section 210(a) that covers fewer 

than 1,000 participants, but only if no single employer in the 
plan has 100 or more participants covered by the plan. 
(B) Nothing contained in this paragraph shall preclude the 

Secretary from requiring any information or data from any such 
plan to which this part applies where he finds such data or infor-
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mation is necessary to carry out the purposes of this title nor shall 
the Secretary be precluded from revoking provisions for simplified 
reports for any such plan if he finds it necessary to do so in order 
to carry out the objectives of this title. 

(3) The Secretary may by regulation exempt any welfare ben-
efit plan from all or part of the reporting and disclosure require-
ments of this title or may provide for simplified reporting and dis-
closure if he finds that such requirements are inappropriate as ap-
plied to welfare benefit plans. 

(4) The Secretary may reject any filing under this section— 
(A) if he determines that such filing is incomplete for pur-

poses of this part; or 
(B) if he determines that there is any material qualifica-

tion by an accountant or actuary contained in an opinion sub-
mitted pursuant to section 103(a)(3)(A) or section 103(a)(4)(B). 
(5) If the Secretary rejects a filing of a report under paragraph 

(4) and if a revised filing satisfactory to the Secretary is not sub-
mitted within 45 days after the Secretary makes his determination 
under paragraph (4) to reject the filing, and if the Secretary deems 
it in the best interest of the participants, he may take any one or 
more of the following actions— 

(A) retain an independent qualified public accountant (as 
defined in section 103(a)(3)(D)) on behalf of the participants to 
perform an audit, 

(B) retain an enrolled actuary (as defined in section 
103(a)(4)(C) of this Act) on behalf of the plan participants, to 
prepare an actuarial statement, 

(C) bring a civil action for such legal or equitable relief as 
may be appropriate to enforce the provisions of this part, or 

(D) take any other action authorized by this title. 
The administrator shall permit such accountant or actuary to in-
spect whatever books and records of the plan are necessary for 
such audit. The plan shall be liable to the Secretary for the ex-
penses for such audit or report, and the Secretary may bring an ac-
tion against the plan in any court of competent jurisdiction to re-
cover such expenses. 

(6) The administrator of any employee benefit plan subject to 
this part shall furnish to the Secretary, upon request, any docu-
ments relating to the employee benefit plan, including but not lim-
ited to, the latest summary plan description (including any sum-
maries of plan changes not contained in the summary plan descrip-
tion), and the bargaining agreement, trust agreement, contract, or 
other instrument under which the plan is established or operated. 

(b) Publication of the summary plan descriptions and annual 
reports shall be made to participants and beneficiaries of the par-
ticular plan as follows: 

(1) The administrator shall furnish to each participant, and 
each beneficiary receiving benefits under the plan, a copy of the 
summary plan description, and all modifications and changes re-
ferred to in section 102(a)— 

(A) within 90 days after he becomes a participant, or (in 
the case of a beneficiary) within 90 days after he first receives 
benefits, or 
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27 Section 603(b)(3)(D) of P.L. 104–204 (110 Stat. 2938) amends section 104(b)(1), by striking 
‘‘section 706(a)(1)’’ each place it appears and inserting ‘‘section 733(a)(1)’’. Subsection (c) of sec-
tion 603 provides as follows: 

(c) EFFECTIVE DATE.—The amendments made by this section shall apply with respect to group 
health plans for plan years beginning on or after January 1, 1998. 

(B) if later, within 120 days after the plan becomes subject 
to this part. 

The administrator shall furnish to each participant, and each bene-
ficiary receiving benefits under the plan, every fifth year after the 
plan becomes subject to this part an updated summary plan de-
scription described in section 102 which integrates all plan amend-
ments made within such five-year period, except that in a case 
where no amendments have been made to a plan during such five- 
year period this sentence shall not apply. Notwithstanding the fore-
going, the administrator shall furnish to each participant, and to 
each beneficiary receiving benefits under the plan, the summary 
plan description described in section 102 every tenth year after the 
plan becomes subject to this part. If there is a modification or 
change described in section 102(a) (other than a material reduction 
in covered services or benefits provided in the case of a group 
health plan (as defined in section 733(a)(1) 27)), a summary descrip-
tion of such modification or change shall be furnished not later 
than 210 days after the end of the plan year in which the change 
is adopted to each participant, and to each beneficiary who is re-
ceiving benefits under the plan. If there is a modification or change 
described in section 102(a) that is a material reduction in covered 
services or benefits provided under a group health plan (as defined 
in section 733(a)(1) 27), a summary description of such modification 
or change shall be furnished to participants and beneficiaries not 
later than 60 days after the date of the adoption of the modification 
or change. In the alternative, the plan sponsors may provide such 
description at regular intervals of not more than 90 days. The Sec-
retary shall issue regulations within 180 days after the date of en-
actment of the Health Insurance Portability and Accountability Act 
of 1996, providing alternative mechanisms to delivery by mail 
through which group health plans (as so defined) may notify par-
ticipants and beneficiaries of material reductions in covered serv-
ices or benefits. 

(2) The administrator shall make copies of the latest updated 
summary plan description and the latest annual report and the 
bargaining agreement, trust agreement, contract, or other instru-
ments under which the plan was established or is operated avail-
able for examination by any plan participant or beneficiary in the 
principal office of the administrator and in such other places as 
may be necessary to make available all pertinent information to all 
participants (including such places as the Secretary may prescribe 
by regulations). 

(3) Within 210 days after the close of the fiscal year of the 
plan, the administrator (other than an administrator of a defined 
benefit plan to which the requirements of section 101(f) applies) 
shall furnish to each participant, and to each beneficiary receiving 
benefits under the plan, a copy of the statements and schedules, for 
such fiscal year, described in subparagraphs (A) and (B) of section 
103(b)(3) and such other material (including the percentage deter-
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28 The amendment made by section 1503(d)(3) of Public Law 105–34 (111 Stat. 1062) struck 
out ‘‘plan description’’. It should have struck out ‘‘plan description,’’. 

mined under section 103(d)(11)) as is necessary to fairly summarize 
the latest annual report. 

(4) The administrator shall, upon written request of any partic-
ipant or beneficiary, furnish a copy of the latest updated summary 
plan description,, 28 and the latest annual report, any terminal re-
port, the bargaining agreement, trust agreement, contract, or other 
instruments under which the plan is established or operated. The 
administrator may make a reasonable charge to cover the cost of 
furnishing such complete copies. The Secretary may by regulation 
prescribe the maximum amount which will constitute a reasonable 
charge under the preceding sentence. 

(5) Identification and basic plan information and actuarial in-
formation included in the annual report for any plan year shall be 
filed with the Secretary in an electronic format which accommo-
dates display on the Internet, in accordance with regulations which 
shall be prescribed by the Secretary. The Secretary shall provide 
for display of such information included in the annual report, with-
in 90 days after the date of the filing of the annual report, on an 
Internet website maintained by the Secretary and other appro-
priate media. Such information shall also be displayed on any 
Intranet website maintained by the plan sponsor (or by the plan 
administrator on behalf of the plan sponsor) for the purpose of com-
municating with employees and not the public, in accordance with 
regulations which shall be prescribed by the Secretary. 

(c) The Secretary may by regulation require that the adminis-
trator of any employee benefit plan furnish to each participant and 
to each beneficiary receiving benefits under the plan a statement 
of the rights of participants and beneficiaries under this title. 

(d) FURNISHING SUMMARY PLAN INFORMATION TO EMPLOYERS 
AND EMPLOYEE REPRESENTATIVES OF MULTIEMPLOYER PLANS.— 

(1) IN GENERAL.—With respect to a multiemployer plan 
subject to this section, within 30 days after the due date under 
subsection (a)(1) for the filing of the annual report for the fiscal 
year of the plan, the administrators shall furnish to each em-
ployee organization and to each employer with an obligation to 
contribute to the plan a report that contains— 

(A) a description of the contribution schedules and 
benefit formulas under the plan, and any modification to 
such schedules and formulas, during such plan year; 

(B) the number of employers obligated to contribute to 
the plan; 

(C) a list of the employers that contributed more than 
5 percent of the total contributions to the plan during such 
plan year; 

(D) the number of participants under the plan on 
whose behalf no contributions were made by an employer 
as an employer of the participant for such plan year and 
for each of the 2 preceding plan years; 

(E) whether the plan was in critical or endangered sta-
tus under section 305 for such plan year and, if so, in-
clude— 

VerDate Nov 24 2008 19:35 Feb 28, 2023 Jkt 000000 PO 00000 Frm 00052 Fmt 9001 Sfmt 9001 G:\COMP\ERISA\ERISAO1.BEL HOLC

February 28, 2023 

G:\COMP\ERISA\EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 19....XML

    
As Amended Through P.L. 117-328, Enacted December 29, 2022



53 Sec. 105 ERISA 

(i) a list of the actions taken by the plan to im-
prove its funding status; and 

(ii) a statement describing how a person may ob-
tain a copy of the plan’s funding improvement or reha-
bilitation plan, as applicable, adopted under section 
305 and the actuarial and financial data that dem-
onstrate any action taken by the plan toward fiscal 
improvement; 
(F) the number of employers that withdrew from the 

plan during the preceding plan year and the aggregate 
amount of withdrawal liability assessed, or estimated to be 
assessed, against such withdrawn employers, as reported 
on the annual report for the plan year to which the report 
under this subsection relates; 

(G) in the case of a multiemployer plan that has 
merged with another plan or to which assets and liabilities 
have been transferred, the actuarial valuation of the assets 
and liabilities of each affected plan during the year pre-
ceding the effective date of the merger or transfer, based 
upon the most recent data available as of the day before 
the first day of the plan year, or other valuation method 
performed under standards and procedures as the Sec-
retary may prescribe by regulation; 

(H) a description as to whether the plan— 
(i) sought or received an amortization extension 

under section 304(d) of this Act or section 431(d) of the 
Internal Revenue Code of 1986 for such plan year; or 

(ii) used the shortfall funding method (as such 
term is used in section 305) for such plan year; and 
(I) notification of the right under this section of the re-

cipient to a copy of the annual report filed with the Sec-
retary under subsection (a), summary plan description, 
summary of any material modification of the plan, upon 
written request, but that— 

(i) in no case shall a recipient be entitled to re-
ceive more than one copy of any such document de-
scribed during any one 12-month period; and 

(ii) the administrator may make a reasonable 
charge to cover copying, mailing, and other costs of 
furnishing copies of information pursuant to this sub-
paragraph. 

(2) EFFECT OF SUBSECTION.—Nothing in this subsection 
waives any other provision under this title requiring plan ad-
ministrators to provide, upon request, information to employ-
ers that have an obligation to contribute under the plan. 
(e) CROSS REFERENCE.—For regulations respecting coordination 

of reports to the Secretaries of Labor and the Treasury, see section 
3004. 

REPORTING OF PARTICIPANT’S BENEFIT RIGHTS 

SEC. 105. ø1025¿ (a) REQUIREMENTS TO PROVIDE PENSION 
BENEFIT STATEMENTS.— 

(1) REQUIREMENTS.— 

VerDate Nov 24 2008 19:35 Feb 28, 2023 Jkt 000000 PO 00000 Frm 00053 Fmt 9001 Sfmt 9001 G:\COMP\ERISA\ERISAO1.BEL HOLC

February 28, 2023 

G:\COMP\ERISA\EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 19....XML

    
As Amended Through P.L. 117-328, Enacted December 29, 2022



54 Sec. 105 ERISA 

(A) INDIVIDUAL ACCOUNT PLAN.—The administrator of 
an individual account plan (other than a one-participant 
retirement plan described in section 101(i)(8)(B)) shall fur-
nish a pension benefit statement— 

(i) at least once each calendar quarter to a partici-
pant or beneficiary who has the right to direct the in-
vestment of assets in his or her account under the 
plan, 

(ii) at least once each calendar year to a partici-
pant or beneficiary who has his or her own account 
under the plan but does not have the right to direct 
the investment of assets in that account, and 

(iii) upon written request to a plan beneficiary not 
described in clause (i) or (ii). 
(B) DEFINED BENEFIT PLAN.—The administrator of a 

defined benefit plan (other than a one-participant retire-
ment plan described in section 101(i)(8)(B)) shall furnish a 
pension benefit statement— 

(i) at least once every 3 years to each participant 
with a nonforfeitable accrued benefit and who is em-
ployed by the employer maintaining the plan at the 
time the statement is to be furnished, and 

(ii) to a participant or beneficiary of the plan upon 
written request. 

Information furnished under clause (i) to a participant 
may be based on reasonable estimates determined under 
regulations prescribed by the Secretary, in consultation 
with the Pension Benefit Guaranty Corporation. 
(2) STATEMENTS.— 

(A) IN GENERAL.—A pension benefit statement under 
paragraph (1)— 

(i) shall indicate, on the basis of the latest avail-
able information— 

(I) the total benefits accrued, and 
(II) the nonforfeitable pension benefits, if any, 

which have accrued, or the earliest date on which 
benefits will become nonforfeitable, 
(ii) shall include an explanation of any permitted 

disparity under section 401(l) of the Internal Revenue 
Code of 1986 or any floor-offset arrangement that may 
be applied in determining any accrued benefits de-
scribed in clause (i), 

(iii) shall be written in a manner calculated to be 
understood by the average plan participant, and 

(iv) subject to subparagraph (E), may be delivered 
in written, electronic, or other appropriate form to the 
extent such form is reasonably accessible to the partic-
ipant or beneficiary. 
(B) ADDITIONAL INFORMATION.—In the case of an indi-

vidual account plan, any pension benefit statement under 
clause (i) or (ii) of paragraph (1)(A) shall include— 

(i) the value of each investment to which assets in 
the individual account have been allocated, deter-
mined as of the most recent valuation date under the 
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plan, including the value of any assets held in the 
form of employer securities, without regard to whether 
such securities were contributed by the plan sponsor 
or acquired at the direction of the plan or of the par-
ticipant or beneficiary, 

(ii) in the case of a pension benefit statement 
under paragraph (1)(A)(i)— 

(I) an explanation of any limitations or re-
strictions on any right of the participant or bene-
ficiary under the plan to direct an investment, 

(II) an explanation, written in a manner cal-
culated to be understood by the average plan par-
ticipant, of the importance, for the long-term re-
tirement security of participants and beneficiaries, 
of a well-balanced and diversified investment port-
folio, including a statement of the risk that hold-
ing more than 20 percent of a portfolio in the se-
curity of one entity (such as employer securities) 
may not be adequately diversified, and 

(III) a notice directing the participant or bene-
ficiary to the Internet website of the Department 
of Labor for sources of information on individual 
investing and diversification, and 
(iii) the lifetime income disclosure described in 

subparagraph (D)(i). 
In the case of pension benefit statements described in 
clause (i) of paragraph (1)(A), a lifetime income disclosure 
under clause (iii) of this subparagraph shall be required to 
be included in only one pension benefit statement during 
any one 12-month period. 

(C) ALTERNATIVE NOTICE.—The requirements of sub-
paragraph (A)(i)(II) are met if, at least annually and in ac-
cordance with requirements of the Secretary, the plan— 

(i) updates the information described in such 
paragraph which is provided in the pension benefit 
statement, or 

(ii) provides in a separate statement such informa-
tion as is necessary to enable a participant or bene-
ficiary to determine their nonforfeitable vested bene-
fits. 
(D) LIFETIME INCOME DISCLOSURE.— 

(i) IN GENERAL.— 
(I) DISCLOSURE.—A lifetime income disclosure 

shall set forth the lifetime income stream equiva-
lent of the total benefits accrued with respect to 
the participant or beneficiary. 

(II) LIFETIME INCOME STREAM EQUIVALENT OF 
THE TOTAL BENEFITS ACCRUED.—For purposes of 
this subparagraph, the term ‘‘lifetime income 
stream equivalent of the total benefits accrued’’ 
means the amount of monthly payments the par-
ticipant or beneficiary would receive if the total 
accrued benefits of such participant or beneficiary 
were used to provide lifetime income streams de-
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scribed in subclause (III), based on assumptions 
specified in rules prescribed by the Secretary. 

(III) LIFETIME INCOME STREAMS.—The lifetime 
income streams described in this subclause are a 
qualified joint and survivor annuity (as defined in 
section 205(d)), based on assumptions specified in 
rules prescribed by the Secretary, including the 
assumption that the participant or beneficiary has 
a spouse of equal age, and a single life annuity. 
Such lifetime income streams may have a term 
certain or other features to the extent permitted 
under rules prescribed by the Secretary. 
(ii) MODEL DISCLOSURE.—Not later than 1 year 

after the date of the enactment of the Setting Every 
Community Up for Retirement Enhancement Act of 
2019, the Secretary shall issue a model lifetime in-
come disclosure, written in a manner so as to be un-
derstood by the average plan participant, which— 

(I) explains that the lifetime income stream 
equivalent is only provided as an illustration; 

(II) explains that the actual payments under 
the lifetime income stream described in clause 
(i)(III) which may be purchased with the total 
benefits accrued will depend on numerous factors 
and may vary substantially from the lifetime in-
come stream equivalent in the disclosures; 

(III) explains the assumptions upon which the 
lifetime income stream equivalent was deter-
mined; and 

(IV) provides such other similar explanations 
as the Secretary considers appropriate. 
(iii) ASSUMPTIONS AND RULES.—Not later than 1 

year after the date of the enactment of the Setting 
Every Community Up for Retirement Enhancement 
Act of 2019, the Secretary shall— 

(I) prescribe assumptions which administra-
tors of individual account plans may use in con-
verting total accrued benefits into lifetime income 
stream equivalents for purposes of this subpara-
graph; and 

(II) issue interim final rules under clause (i). 
In prescribing assumptions under subclause (I), the 
Secretary may prescribe a single set of specific as-
sumptions (in which case the Secretary may issue ta-
bles or factors which facilitate such conversions), or 
ranges of permissible assumptions. To the extent that 
an accrued benefit is or may be invested in a lifetime 
income stream described in clause (i)(III), the assump-
tions prescribed under subclause (I) shall, to the ex-
tent appropriate, permit administrators of individual 
account plans to use the amounts payable under such 
lifetime income stream as a lifetime income stream 
equivalent. 
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(iv) LIMITATION ON LIABILITY.—No plan fiduciary, 
plan sponsor, or other person shall have any liability 
under this title solely by reason of the provision of life-
time income stream equivalents which are derived in 
accordance with the assumptions and rules described 
in clause (iii) and which include the explanations con-
tained in the model lifetime income disclosure de-
scribed in clause (ii). This clause shall apply without 
regard to whether the provision of such lifetime in-
come stream equivalent is required by subparagraph 
(B)(iii). 

(v) EFFECTIVE DATE.—The requirement in sub-
paragraph (B)(iii) shall apply to pension benefit state-
ments furnished more than 12 months after the latest 
of the issuance by the Secretary of— 

(I) interim final rules under clause (i); 
(II) the model disclosure under clause (ii); or 
(III) the assumptions under clause (iii). 

(E) PROVISION OF PAPER STATEMENTS.—With respect to 
at least 1 pension benefit statement furnished for a cal-
endar year with respect to an individual account plan 
under paragraph (1)(A), and with respect to at least 1 pen-
sion benefit statement furnished every 3 calendar years 
with respect to a defined benefit plan under paragraph 
(1)(B), such statement shall be furnished on paper in writ-
ten form except— 

(i) in the case of a plan that furnishes such state-
ment in accordance with section 2520.104b-1(c) of title 
29, Code of Federal Regulations; or 

(ii) in the case of a plan that permits a participant 
or beneficiary to request that the statements referred 
to in the matter preceding clause (i) be furnished by 
electronic delivery, if the participant or beneficiary re-
quests that such statements be delivered electronically 
and the statements are so delivered. 

(3) DEFINED BENEFIT PLANS.— 
(A) ALTERNATIVE NOTICE.—In the case of a defined 

benefit plan, the requirements of paragraph (1)(B)(i) shall 
be treated as met with respect to a participant if at least 
once each year the administrator provides to the partici-
pant notice of the availability of the pension benefit state-
ment and the ways in which the participant may obtain 
such statement. Such notice may be delivered in written, 
electronic, or other appropriate form to the extent such 
form is reasonably accessible to the participant. 

(B) YEARS IN WHICH NO BENEFITS ACCRUE.—The Sec-
retary may provide that years in which no employee or 
former employee benefits (within the meaning of section 
410(b) of the Internal Revenue Code of 1986) under the 
plan need not be taken into account in determining the 3- 
year period under paragraph (1)(B)(i). 

(b) LIMITATION ON NUMBER OF STATEMENTS.—In no case shall 
a participant or beneficiary of a plan be entitled to more than 1 
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statement described in subparagraph (A)(iii) or (B)(ii) of subsection 
(a)(1), whichever is applicable, in any 12-month period. 

(c) Each administrator required to register under section 6057 
of the Internal Revenue Code of 1986 shall, before the expiration 
of the time prescribed for such registration, furnish to each partici-
pant described in subsection (a)(2)(C) of such section, an individual 
statement setting forth the information with respect to such partic-
ipant required to be contained in the registration statement re-
quired by section 6057(a)(2) of such Code. Such statement shall 
also include a notice to the participant of any benefits which are 
forfeitable if the participant dies before a certain date. 

REPORTS MADE PUBLIC INFORMATION 

SEC. 106. ø1026¿ (a) Except as provided in subsection (b), the 
contents of the annual reports, statements, and other documents 
filed with the Secretary pursuant to this part shall be public infor-
mation and the Secretary shall make any such information and 
data available for inspection in the public document room of the 
Department of Labor. The Secretary may use the information and 
data for statistical and research purposes, and compile and publish 
such studies, analyses, reports, and surveys based thereon as he 
may deem appropriate. 

(b) Information described in sections 105(a) and 105(c) with re-
spect to a participant may be disclosed only to the extent that in-
formation respecting that participant’s benefits under title II of the 
Social Security Act ø(42 U.S.C. 401 et seq.)¿ may be disclosed 
under such Act. 

RETENTION OF RECORDS 

SEC. 107. ø1027¿ Every person subject to a requirement to file 
any report (including the documents described in subparagraphs 
(E) through (I) of section 101(k)) or to certify any information 
therefor under this title or who would be subject to such a require-
ment but for an exemption or simplified reporting requirement 
under section 104(a)(2) or (3) of this title shall maintain a copy of 
such report and records on the matters of which disclosure is re-
quired which will provide in sufficient detail the necessary basic in-
formation and data from which the documents thus required may 
be verified, explained, or clarified, and checked for accuracy and 
completeness, and shall include vouchers, worksheets, receipts, and 
applicable resolutions, and shall keep such records available for ex-
amination for a period of not less than six years after the filing 
date of the documents based on the information which they con-
tain, or six years after the date on which such documents would 
have been filed but for an exemption or simplified reporting re-
quirement under section 104(a)(2) or (3). 

RELIANCE ON ADMINISTRATIVE INTERPRETATIONS 

SEC. 108. ø1028¿ In any criminal proceeding under section 501 
based on any act or omission in alleged violation of this part or sec-
tion 412, no person shall be subject to any liability or punishment 
for or on account of the failure of such person to (1) comply with 
this part or section 412, if he pleads and proves that the act or 
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29 The amendment by section 1503(d)(6) of Public Law 105–34 (111 Stat. 1062) to strike ‘‘plan 
descriptions, annual reports,’’ and insert ‘‘annual reports’’ was not carried out because it should 
have struck ‘‘plan description, annual reports,’’. 

omission complained of was in good faith, in conformity with, and 
in reliance on any regulation or written ruling of the Secretary, or 
(2) publish and file any information required by any provision of 
this part if he pleads and proves that he published and filed such 
information in good faith, and in conformity with any regulation or 
written ruling of the Secretary issued under this part regarding the 
filing of such reports. Such a defense, if established, shall be a bar 
to the action or proceeding, notwithstanding that (A) after such act 
or omission, such interpretation or opinion is modified or rescinded 
or is determined by judicial authority to be invalid or of no legal 
effect, or (B) after publishing or filing the plan description, 29 an-
nual reports, and other reports required by this title, such publica-
tion or filing is determined by judicial authority not to be in con-
formity with the requirements of this part. 

FORMS 

SEC. 109. ø1029¿ (a) Except as provided in subsection (b) of 
this section, the Secretary may require that any information re-
quired under this title to be submitted to him, including but not 
limited to the information required to be filed by the administrator 
pursuant to section 103(b)(3) and (c), must be submitted on such 
forms as he may prescribe. 

(b) The financial statement and opinion required to be pre-
pared by an independent qualified public accountant pursuant to 
section 103(a)(3)(A), the actuarial statement required to be pre-
pared by an enrolled actuary pursuant to section 103(a)(4)(A) and 
the summary plan description required by section 102(a) shall not 
be required to be submitted on forms. 

(c) The Secretary may prescribe the format and content of the 
summary plan description, the summary of the annual report de-
scribed in section 104(b)(3) and any other report, statements or 
documents (other than the bargaining agreement, trust agreement, 
contract, or other instrument under which the plan is established 
or operated), which are required to be furnished or made available 
to plan participants and beneficiaries receiving benefits under the 
plan. 

ALTERNATIVE METHODS OF COMPLIANCE 

SEC. 110. ø1030¿ (a) The Secretary on his own motion or after 
having received the petition of an administrator may prescribe an 
alternative method for satisfying any requirement of this part with 
respect to any pension plan, or class of pension plans (including 
pension-linked emergency savings account features within a pen-
sion plan), subject to such requirement if he determines— 

(1) that the use of such alternative method is consistent 
with the purposes of this title and that it provides adequate 
disclosure to the participants and beneficiaries in the plan, and 
adequate reporting to the Secretary, 

(2) that the application of such requirement of this part 
would— 
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(A) increase the costs to the plan, or 
(B) impose unreasonable administrative burdens with 

respect to the operation of the plan, having regard to the 
particular characteristics of the plan or the type of plan in-
volved; and 
(3) that the application of this part would be adverse to 

the interests of plan participants in the aggregate. 
(b) An alternative method may be prescribed under subsection 

(a) by regulation or otherwise. If an alternative method is pre-
scribed other than by regulation, the Secretary shall provide notice 
and an opportunity for interested persons to present their views, 
and shall publish in the Federal Register the provisions of such al-
ternative method. 
SEC. 111. ø1030a¿ ELIMINATING UNNECESSARY PLAN REQUIREMENTS 

RELATED TO UNENROLLED PARTICIPANTS. 
(a) IN GENERAL.—Notwithstanding any other provision of this 

title, with respect to any individual account plan, no disclosure, no-
tice, or other plan document (other than the notices and documents 
described in paragraphs (1) and (2)) shall be required to be fur-
nished under this title to any unenrolled participant if the 
unenrolled participant is furnished— 

(1) an annual reminder notice of such participant’s eligi-
bility to participate in such plan and any applicable election 
deadlines under the plan; and 

(2) any document requested by such participant that the 
participant would be entitled to receive notwithstanding this 
section. 
(b) UNENROLLED PARTICIPANT.—For purposes of this section, 

the term ‘‘unenrolled participant’’ means an employee who— 
(1) is eligible to participate in an individual account plan; 
(2) has been furnished— 

(A) the summary plan description pursuant to section 
104(b), and 

(B) any other notices related to eligibility under the 
plan required to be furnished under this title, or the Inter-
nal Revenue Code of 1986, in connection with such partici-
pant’s initial eligibility to participate in such plan; 
(3) is not participating in such plan; and 
(4) satisfies such other criteria as the Secretary of Labor 

may determine appropriate, as prescribed in guidance issued 
in consultation with the Secretary of Treasury. 

For purposes of this section, any eligibility to participate in the 
plan following any period for which such employee was not eligible 
to participate shall be treated as initial eligibility. 

(c) ANNUAL REMINDER NOTICE.—For purposes of this section, 
the term ‘‘annual reminder notice’’ means a notice provided in ac-
cordance with section 2520.104b–1 of title 29, Code of Federal Reg-
ulations (or any successor regulation), which— 

(1) is furnished in connection with the annual open season 
election period with respect to the plan or, if there is no such 
period, is furnished within a reasonable period prior to the be-
ginning of each plan year; 

(2) notifies the unenrolled participant of— 
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30 The omitted provisions consist of conforming amendments to sections 664, 1027, and 1954 
of title 18 of the United States Code, and to section 211 of the Labor-Management Reporting 
and Disclosure Act of 1959 (29 U.S.C. 441). 

(A) the unenrolled participant’s eligibility to partici-
pate in the plan; and 

(B) the key benefits and rights under the plan, with a 
focus on employer contributions and vesting provisions; 
and 
(3) provides such information in a prominent manner cal-

culated to be understood by the average participant. 

REPEAL AND EFFECTIVE DATE 

SEC. 112. ø1031¿ (a)(1) The Welfare and Pension Plans Disclo-
sure Act ø(29 U.S.C. 301 et seq.)¿ is repealed except that such Act 
shall continue to apply to any conduct and events which occurred 
before the effective date of this part. 

(2) øOmitted.¿ 30 
(b)(1) Except as provided in paragraph (2), this part (including 

the amendments and repeals made by subsection (a)) shall take ef-
fect on January 1, 1975. 

(2) In the case of a plan which has a plan year which begins 
before January 1, 1975, and ends after December 31, 1974, the Sec-
retary may postpone by regulation the effective date of the repeal 
of any provision of the Welfare and Pension Plans Disclosure Act 
ø(29 U.S.C. 301 et seq.)¿ (and of any amendment made by sub-
section (a)(2)) and the effective date of any provision of this part, 
until the beginning of the first plan year of such plan which begins 
after January 1, 1975. 

(c) The provisions of this title authorizing the Secretary to pro-
mulgate regulations shall take effect on the date of enactment of 
this Act øSeptember 2, 1974¿. 

(d) Subsections (b) and (c) shall not apply with respect to 
amendments made to this part in provisions enacted after the date 
of the enactment of this Act øSeptember 2, 1974¿. 
SEC. 113. ø1032¿ NOTICE AND DISCLOSURE REQUIREMENTS WITH RE-

SPECT TO LUMP SUMS. 
(a) IN GENERAL.—A plan administrator of a pension plan that 

amends the plan to provide a period of time during which a partici-
pant or beneficiary may elect to receive a lump sum, instead of fu-
ture monthly payments, shall furnish notice— 

(1) to each participant or beneficiary offered such lump 
sum amount, in the manner in which the participant and bene-
ficiary receives the lump sum offer from the plan sponsor, not 
later than 90 days prior to the first day on which the partici-
pant or beneficiary may make an election with respect to such 
lump sum; and 

(2) to the Secretary and the Pension Benefit Guaranty Cor-
poration, not later than 30 days prior to the first day on which 
participants and beneficiaries may make an election with re-
spect to such lump sum. 
(b) NOTICE TO PARTICIPANTS AND BENEFICIARIES.— 

(1) CONTENT.—The notice required under subsection (a)(1) 
shall include the following: 
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(A) Available benefit options, including the estimated 
monthly benefit that the participant or beneficiary would 
receive at normal retirement age, whether there is a sub-
sidized early retirement option or qualified joint and sur-
vivor annuity that is fully subsidized (in accordance with 
section 417(a)(5) of the Internal Revenue Code of 1986, the 
monthly benefit amount if payments begin immediately, 
and the lump sum amount available if the participant or 
beneficiary takes the option. 

(B) An explanation of how the lump sum was cal-
culated, including the interest rate, mortality assumptions, 
and whether any additional plan benefits were included in 
the lump sum, such as early retirement subsidies. 

(C) In a manner consistent with the manner in which 
a written explanation is required to be given under 
417(a)(3) of the Internal Revenue Code of 1986, the rel-
ative value of the lump sum option for a terminated vested 
participant compared to the value of— 

(i) the single life annuity, (or other standard form 
of benefit); and 

(ii) the qualified joint and survivor annuity (as de-
fined in section 205(d)(1)); 
(D) A statement that— 

(i) a commercial annuity comparable to the annu-
ity available from the plan may cost more than the 
amount of the lump sum amount, and 

(ii) it may be advisable to consult an advisor re-
garding this point if the participant or beneficiary is 
considering purchasing a commercial annuity. 
(E) The potential ramifications of accepting the lump 

sum, including longevity risks, loss of protections guaran-
teed by the Pension Benefit Guaranty Corporation (with 
an explanation of the monthly benefit amount that would 
be protected by the Pension Benefit Guaranty Corporation 
if the plan is terminated with insufficient assets to pay 
benefits), loss of protection from creditors, loss of spousal 
protections, and other protections under this Act that 
would be lost. 

(F) General tax rules related to accepting a lump sum, 
including rollover options and early distribution penalties 
with a disclaimer that the plan does not provide tax, legal, 
or accounting advice, and a suggestion that participants 
and beneficiaries consult with their own tax, legal, and ac-
counting advisors before determining whether to accept 
the offer. 

(G) How to accept or reject the offer, the deadline for 
response, and whether a spouse is required to consent to 
the election. 

(H) Contact information for the point of contact at the 
plan administrator for participants and beneficiaries to get 
more information or ask questions about the options. 
(2) PLAIN LANGUAGE.—The notice under this subsection 

shall be written in a manner calculated to be understood by 
the average plan participant. 
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(3) MODEL NOTICE.—The Secretary shall issue a model no-
tice for purposes of the notice under subsection (a)(1), including 
for information required under subparagraphs (C) through (F) 
of paragraph (1). 
(c) NOTICE TO THE SECRETARY AND PENSION BENEFIT GUAR-

ANTY CORPORATION.—The notice required under subsection (a)(2) 
shall include the following: 

(1) The total number of participants and beneficiaries eligi-
ble for such lump sum option. 

(2) The length of the limited period during which the lump 
sum is offered. 

(3) An explanation of how the lump sum was calculated, 
including the interest rate, mortality assumptions, and wheth-
er any additional plan benefits were included in the lump sum, 
such as early retirement subsidies. 

(4) A sample of the notice provided to participants and 
beneficiaries under subsection (a)(1), if otherwise required. 
(d) POST-OFFER REPORT TO THE SECRETARY AND PENSION BEN-

EFIT GUARANTY CORPORATION.—Not later than 90 days after the 
conclusion of the limited period during which participants and 
beneficiaries in a plan may accept a plan’s offer of a lump sum, a 
plan sponsor shall submit a report to the Secretary and the Direc-
tor of the Pension Benefit Guaranty Corporation that includes the 
number of participants and beneficiaries who accepted the lump 
sum offer and such other information as the Secretary may require. 

(e) PUBLIC AVAILABILITY.—The Secretary shall make the infor-
mation provided in the notice to the Secretary required under sub-
section (a)(2) and in the post-offer reports submitted under sub-
section (d) publicly available in a form that protects the confiden-
tiality of the information provided. 

(f) BIENNIAL REPORT.—Not later than the last day of the sec-
ond calendar year after the calendar year including the applica-
bility date of the final rules under section 342(e) of the SECURE 
2.0 Act of 2022, and every 2 years thereafter, so long as the Sec-
retary has received notices and post-offer reports under subsections 
(c) and (d) of this section, the Secretary shall submit to Congress 
a report that summarizes such notices and post-offer reports during 
the applicable reporting period. The applicable reporting period be-
gins on the first day of the second calendar year preceding the cal-
endar year that the report is submitted to Congress and ends on 
the last day of the calendar year preceding the calendar year the 
report is due. 

PART 2—PARTICIPATION AND VESTING 

COVERAGE 

SEC. 201. ø1051¿ This part shall apply to any employee benefit 
plan described in section 4(a) (and not exempted under section 4(b)) 
other than— 

(1) an employee welfare benefit plan; 
(2) a plan which is unfunded and is maintained by an em-

ployer primarily for the purpose of providing deferred com-
pensation for a select group of management or highly com-
pensated employees; 

VerDate Nov 24 2008 19:35 Feb 28, 2023 Jkt 000000 PO 00000 Frm 00063 Fmt 9001 Sfmt 9001 G:\COMP\ERISA\ERISAO1.BEL HOLC

February 28, 2023 

G:\COMP\ERISA\EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 19....XML

    
As Amended Through P.L. 117-328, Enacted December 29, 2022



64 Sec. 202 ERISA 

(3)(A) a plan established and maintained by a society, 
order, or association described in section 501(c)(8) or (9) of the 
Internal Revenue Code of 1986, if no part of the contributions 
to or under such plan are made by employers of participants 
in such plan, or 

(B) a trust described in section 501(c)(18) of such Code; 
(4) a plan which is established and maintained by a labor 

organization described in section 501(c)(5) of the Internal Rev-
enue Code of 1986 and which does not at any time after the 
date of enactment of this Act øSeptember 2, 1974¿ provide for 
employer contributions; 

(5) any agreement providing payments to a retired partner 
or a deceased partner’s successor in interest, as described in 
section 736 of the Internal Revenue Code of 1986; 

(6) an individual retirement account or annuity described 
in section 408 of the Internal Revenue Code of 1986, or a re-
tirement bond described in section 409 of the Internal Revenue 
Code of 1954 (as effective for obligations issued before January 
1, 1984); 

(7) an excess benefit plan; or 
(8) any plan, fund or program under which an employer, 

all of whose stock is directly or indirectly owned by employees, 
former employees or their beneficiaries, proposes through an 
unfunded arrangement to compensate retired employees for 
benefits which were forfeited by such employees under a pen-
sion plan maintained by a former employer prior to the date 
such pension plan became subject to this Act. 

MINIMUM PARTICIPATION STANDARDS 

SEC. 202. ø1052¿ (a)(1)(A) No pension plan may require, as a 
condition of participation in the plan, that an employee complete 
a period of service with the employer or employers maintaining the 
plan extending beyond the later of the following dates— 

(i) the date on which the employee attains the age of 21; 
or 

(ii) the date on which he completes 1 year of service. 
(B)(i) In the case of any plan which provides that after not 

more than 2 years of service each participant has a right to 100 
percent of his accrued benefit under the plan which is nonforfeit-
able at the time such benefit accrues, clause (ii) of subparagraph 
(A) shall be applied by substituting ‘‘2 years of service’’ for ‘‘1 year 
of service’’. 

(ii) In the case of any plan maintained exclusively for employ-
ees of an educational organization (as defined in section 
170(b)(1)(A)(ii) of the Internal Revenue Code of 1986) by an em-
ployer which is exempt from tax under section 501(a) of such Code, 
which provides that each participant having at least 1 year of serv-
ice has a right to 100 percent of his accrued benefit under the plan 
which is nonforfeitable at the time such benefit accrues, clause (i) 
of subparagraph (A) shall be applied by substituting ‘‘26’’ for ‘‘21’’. 
This clause shall not apply to any plan to which clause (i) applies. 

(2) No pension plan may exclude from participation (on the 
basis of age) employees who have attained a specified age. 
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(3)(A) For purposes of this section, the term ‘‘year of service’’ 
means a 12-month period during which the employee has not less 
than 1,000 hours of service. For purposes of this paragraph, com-
putation of any 12-month period shall be made with reference to 
the date on which the employee’s employment commenced, except 
that, in accordance with regulations prescribed by the Secretary, 
such computation may be made by reference to the first day of a 
plan year in the case of an employee who does not complete 1,000 
hours of service during the 12-month period beginning on the date 
his employment commenced. 

(B) In the case of any seasonal industry where the customary 
period of employment is less than 1,000 hours during a calendar 
year, the term ‘‘year of service’’ shall be such period as may be de-
termined under regulations prescribed by the Secretary. 

(C) For purposes of this section, the term ‘‘hour of service’’ 
means a time of service determined under regulations prescribed 
by the Secretary. 

(D) For purposes of this section, in the case of any maritime 
industry, 125 days of service shall be treated as 1,000 hours of 
service. The Secretary may prescribe regulations to carry out the 
purposes of this subparagraph. 

(4) A plan shall be treated as not meeting the requirements of 
paragraph (1) unless it provides that any employee who has satis-
fied the minimum age and service requirements specified in such 
paragraph, and who is otherwise entitled to participate in the plan, 
commences participation in the plan no later than the earlier of— 

(A) the first day of the first plan year beginning after the 
date on which such employee satisfied such requirements, or 

(B) the date 6 months after the date on which he satisfied 
such requirements, 

unless such employee was separated from the service before the 
date referred to in subparagraph (A) or (B), whichever is applica-
ble. 

(b)(1) Except as otherwise provided in paragraphs (2), (3), and 
(4), all years of service with the employer or employers maintaining 
the plan shall be taken into account in computing the period of 
service for purposes of subsection (a)(1). 

(2) In the case of any employee who has any 1-year break in 
service (as defined in section 203(b)(3)(A)) under a plan to which 
the service requirements of clause (i) of subsection (a)(1)(B) apply, 
if such employee has not satisfied such requirements, service before 
such break shall not be required to be taken into account. 

(3) In computing an employee’s period of service for purposes 
of subsection (a)(1) in the case of any participant who has any 1- 
year break in service (as defined in section 203(b)(3)(A)), service be-
fore such break shall not be required to be taken into account 
under the plan until he has completed a year of service (as defined 
in subsection (a)(3)) after his return. 

(4)(A) For purposes of paragraph (1), in the case of a nonvested 
participant, years of service with the employer or employers main-
taining the plan before any period of consecutive 1-year breaks in 
service shall not be required to be taken into account in computing 
the period of service if the number of consecutive 1-year breaks in 
service within such period equals or exceeds the greater of— 
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(i) 5, or 
(ii) the aggregate number of years of service before such 

period. 
(B) If any years of service are not required to be taken into ac-

count by reason of a period of breaks in service to which subpara-
graph (A) applies, such years of service shall not be taken into ac-
count in applying subparagraph (A) to a subsequent period of 
breaks in service. 

(C) For purposes of subparagraph (A), the term ‘‘nonvested par-
ticipant’’ means a participant who does not have any nonforfeitable 
right under the plan to an accrued benefit derived from employer 
contributions. 

(5)(A) In the case of each individual who is absent from work 
for any period— 

(i) by reason of the pregnancy of the individual, 
(ii) by reason of the birth of a child of the individual, 
(iii) by reason of the placement of a child with the indi-

vidual in connection with the adoption of such child by such in-
dividual, or 

(iv) for purposes of caring for such child for a period begin-
ning immediately following such birth or placement, 

the plan shall treat as hours of service, solely for purposes of deter-
mining under this subsection whether a 1-year break in service (as 
defined in section 203(b)(3)(A)) has occurred, the hours described in 
subparagraph (B). 

(B) The hours described in this subparagraph are— 
(i) the hours of service which otherwise would normally 

have been credited to such individual but for such absence, or 
(ii) in any case in which the plan is unable to determine 

the hours described in clause (i), 8 hours of service per day of 
such absence, 

except that the total number of hours treated as hours of service 
under this subparagraph by reason of any such pregnancy or place-
ment shall not exceed 501 hours. 

(C) The hours described in subparagraph (B) shall be treated 
as hours of service as provided in this paragraph— 

(i) only in the year in which the absence from work begins, 
if a participant would be prevented from incurring a 1-year 
break in service in such year solely because the period of ab-
sence is treated as hours of service as provided in subpara-
graph (A); or 

(ii) in any other case, in the immediately following year. 
(D) For purposes of this paragraph, the term ‘‘year’’ means the 

period used in computations pursuant to section 202(a)(3)(A). 
(E) A plan may provide that no credit will be given pursuant 

to this paragraph unless the individual furnishes to the plan ad-
ministrator such timely information as the plan may reasonably re-
quire to establish— 

(i) that the absence from work is for rasons referred to in 
subparagraph (A), and 

(ii) the number of days for which there was such an ab-
sence. 
(c) SPECIAL RULE FOR CERTAIN PART-TIME EMPLOYEES.— 
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(1) IN GENERAL.—A pension plan that includes either a 
qualified cash or deferred arrangement (as defined in section 
401(k) of the Internal Revenue Code of 1986) or a salary reduc-
tion agreement (as described in section 403(b) of such Code) 
shall not require, as a condition of participation in the arrange-
ment or agreement, that an employee complete a period of 
service with the employer (or employers) maintaining the plan 
extending beyond the close of the earlier of— 

(A) the period permitted under subsection (a)(1) (deter-
mined without regard to subparagraph (B)(i) thereof); or 

(B) the first 24-month period— 
(i) consisting of 2 consecutive 12-month periods 

during each of which the employee has at least 500 
hours of service; and 

(ii) by the close of which the employee has met the 
requirement of subsection (a)(1)(A)(i). 

(2) EXCEPTION.—Paragraph (1)(B) shall not apply to any 
employee described in section 410(b)(3) of the Internal Revenue 
Code of 1986. 

(3) COORDINATION WITH TIME OF PARTICIPATION RULES.—In 
the case of employees who are eligible to participate in the ar-
rangement or agreement solely by reason of paragraph (1)(B), 
or by reason of such paragraph and section 401(k)(2)(D)(ii) of 
such Code, the rules of subsection (a)(4) shall apply to such 
employees. 

(4) 12-MONTH PERIOD.—For purposes of this subsection, 12- 
month periods shall be determined in the same manner as 
under the last sentence of subsection (a)(3)(A), except that 12- 
month periods beginning before January 1, 2023, shall not be 
taken into account. 

MINIMUM VESTING STANDARDS 

SEC. 203. ø1053¿ (a) Each pension plan shall provide that an 
employee’s right to his normal retirement benefit is nonforfeitable 
upon the attainment of normal retirement age and in addition shall 
satisfy the requirements of paragraphs (1) and (2) of this sub-
section. 

(1) A plan satisfies the requirements of this paragraph if 
an employee’s rights in his accrued benefit derived from his 
own contributions are nonforfeitable. 

(2)(A)(i) In the case of a defined benefit plan, a plan satis-
fies the requirements of this paragraph if it satisfies the re-
quirements of clause (ii) or (iii). 

(ii) A plan satisfies the requirements of this clause if an 
employee who has completed at least 5 years of service has a 
nonforfeitable right to 100 percent of the employee’s accrued 
benefit derived from employer contributions. 

(iii) A plan satisfies the requirements of this clause if an 
employee has a nonforfeitable right to a percentage of the em-
ployee’s accrued benefit derived from employer contributions 
determined under the following table: 

Years of service: The nonforfeitable 
percentage is: 

3 ........................................................................................................................ 20
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Years of service: The nonforfeitable 
percentage is: 

4 ........................................................................................................................ 40
5 ........................................................................................................................ 60
6 ........................................................................................................................ 80
7 or more ......................................................................................................... 100. 

(B)(i) In the case of an individual account plan, a plan sat-
isfies the requirements of this paragraph if it satisfies the re-
quirements of clause (ii) or (iii). 

(ii) A plan satisfies the requirements of this clause if an 
employee who has completed at least 3 years of service has a 
nonforfeitable right to 100 percent of the employee’s accrued 
benefit derived from employer contributions. 

(iii) A plan satisfies the requirements of this clause if an 
employee has a nonforfeitable right to a percentage of the em-
ployee’s accrued benefit derived from employer contributions 
determined under the following table: 

Years of service: The nonforfeitable 
percentage is: 

2 ........................................................................................................................ 20
3 ........................................................................................................................ 40
4 ........................................................................................................................ 60
5 ........................................................................................................................ 80
6 or more ......................................................................................................... 100. 

(3)(A) A right to an accrued benefit derived from employer 
contributions shall not be treated as forfeitable solely because 
the plan provides that it is not payable if the participant dies 
(except in the case of a survivor annuity which is payable as 
provided in section 205). 

(B) A right to an accrued benefit derived from employer 
contributions shall not be treated as forfeitable solely because 
the plan provides that the payment of benefits is suspended for 
such period as the employee is employed, subsequent to the 
commencement of payment of such benefits— 

(i) in the case of a plan other than a multiemployer 
plan, by an employer who maintains the plan under which 
such benefits were being paid; and 

(ii) in the case of a multiemployer plan, in the same 
industry, in the same trade or craft, and the same geo-
graphic area covered by the plan, as when such benefits 
commenced. 

The Secretary shall prescribe such regulations as may be nec-
essary to carry out the purposes of this subparagraph, includ-
ing regulations with respect to the meaning of the term ‘‘em-
ployed’’. 

(C) A right to an accrued benefit derived from employer 
contributions shall not be treated as forfeitable solely because 
plan amendments may be given retroactive application as pro-
vided in section 302(d)(2). 

(D)(i) A right to an accrued benefit derived from employer 
contributions shall not be treated as forfeitable solely because 
the plan provides that, in the case of a participant who does 
not have a nonforfeitable right to at least 50 percent of his ac-
crued benefit derived from employer contributions, such ac-
crued benefit may be forfeited on account of the withdrawal by 
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the participant of any amount attributable to the benefit de-
rived from mandatory contributions (as defined in the last sen-
tence of section 204(c)(2)(C)) made by such participant. 

(ii) Clause (i) shall not apply to a plan unless the plan pro-
vides that any accrued benefit forfeited under a plan provision 
described in such clause shall be restored upon repayment by 
the participant of the full amount of the withdrawal described 
in such clause plus, in the case of a defined benefit plan, inter-
est. Such interest shall be computed on such amount at the 
rate determined for purposes of section 204(c)(2)(C) (if such 
subsection applies) on the date of such repayment (computed 
annually from the date of such withdrawal). The plan provision 
required under this clause may provide that such repayment 
must be made (I) in the case of a withdrawal on account of sep-
aration from service, before the earlier of 5 years after the first 
date on which the participant is subsequently re-employed by 
the employer, or the close of the first period of 5 consecutive 
1-year breaks in service commencing after the withdrawal; or 
(II) in the case of any other withdrawal, 5 years after the date 
of the withdrawal. 

(iii) In the case of accrued benefits derived from employer 
contributions which accrued before the date of the enactment 
of this Act øSeptember 2, 1974¿, a right to such accrued ben-
efit derived from employer contributions shall not be treated as 
forfeitable solely because the plan provides that an amount of 
such accrued benefit may be forfeited on account of the with-
drawal by the participant of an amount attributable to the ben-
efit derived from mandatory contributions, made by such par-
ticipant before the date of the enactment of this Act øSep-
tember 2, 1974¿ if such amount forfeited is proportional to 
such amount withdrawn. This clause shall not apply to any 
plan to which any mandatory contribution is made after the 
date of the enactment of this Act øSeptember 2, 1974¿. The 
Secretary of the Treasury shall prescribe such regulations as 
may be necessary to carry out the purposes of this clause. 

(iv) For purposes of this subparagraph, in the case of any 
class-year plan, a withdrawal of employee contributions shall 
be treated as a withdrawal of such contributions on a plan year 
by plan year basis in succeeding order of time. 

(v) CROSS REFERENCE.—For nonforfeitability where the 
employee has a nonforfeitable right to at least 50 percent of his 
accrued benefit, see section 206(c). 

(E)(i) A right to an accrued benefit derived from employer 
contributions under a multiemployer plan shall not be treated 
as forfeitable solely because the plan provides that benefits ac-
crued as a result of service with the participant’s employer be-
fore the employer had an obligation to contribute under the 
plan may not be payable if the employer ceases contributions 
to the multiemployer plan. 

(ii) A participant’s right to an accrued benefit derived from 
employer contributions under a multiemployer plan shall not 
be treated as forfeitable solely because— 

(I) the plan is amended to reduce benefits under sec-
tion 4244A or 4281, or 
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31 So in original. Margination is incorrect, and it appears that the comma should be a semi-
colon. 

(II) benefit payments under the plan may be sus-
pended under section 4245 or 4281. 
(F) A matching contribution (within the meaning of section 

401(m) of the Internal Revenue Code of 1986) shall not be 
treated as forfeitable merely because such contribution is for-
feitable if the contribution to which the matching contribution 
relates is treated as an excess contribution under section 
401(k)(8)(B) of such Code, an excess deferral under section 
402(g)(2)(A) of such Code, an erroneous automatic contribution 
under section 414(w) of such Code, or an excess aggregate con-
tribution under section 401(m)(6)(B) of such Code. 
(b)(1) In computing the period of service under the plan for 

purposes of determining the nonforfeitable percentage under sub-
section (a)(2), all of an employee’s years of service with the em-
ployer or employers maintaining the plan shall be taken into ac-
count, except that the following may be disregarded: 

(A) years of service before age 18, 31 
(B) years of service during a period for which the employee 

declined to contribute to a plan requiring employee contribu-
tions; 

(C) years of service with an employer during any period for 
which the employer did not maintain the plan or a predecessor 
plan, defined by the Secretary of the Treasury; 

(D) service not required to be taken into account under 
paragraph (3); 

(E) years of service before January 1, 1971, unless the em-
ployee has had at least 3 years of service after December 31, 
1970; 

(F) years of service before this part first applies to the plan 
if such service would have been disregarded under the rules of 
the plan with regard to breaks in service, as in effect on the 
applicable date; and 

(G) in the case of a multiemployer plan, years of service— 
(i) with an employer after— 

(I) a complete withdrawal of such employer from 
the plan (within the meaning of section 4203), or 

(II) to the extent permitted by regulations pre-
scribed by the Secretary of the Treasury, a partial 
withdrawal described in section 4205(b)(2)(A)(i) of this 
title in connection with the decertification of the collec-
tive bargaining representative; and 
(ii) with any employer under the plan after the termi-

nation date of the plan under section 4048. 
(2)(A) For purposes of this section, except as provided in sub-

paragraph (C), the term ‘‘year of service’’ means a calendar year, 
plan year, or other 12-consecutive month period designated by the 
plan (and not prohibited under regulations prescribed by the Sec-
retary) during which the participant has completed 1,000 hours of 
service. 

(B) For purposes of this section, the term ‘‘hour of service’’ has 
the meaning provided by section 202(a)(3)(C). 
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(C) In the case of any seasonal industry where the customary 
period of employment is less than 1,000 hours during a calendar 
year, the term ‘‘year of service’’ shall be such period as determined 
under regulations of the Secretary. 

(D) For purposes of this section, in the case of any maritime 
industry, 125 days of service shall be treated as 1,000 hours of 
service. The Secretary may prescribe regulations to carry out the 
purposes of this subparagraph. 

(3)(A) For purposes of this paragraph, the term ‘‘1-year break 
in service’’ means a calendar year, plan year, or other 12-consecu-
tive-month period designated by the plan (and not prohibited under 
regulations prescribed by the Secretary) during which the partici-
pant has not completed more than 500 hours of service. 

(B) For purposes of paragraph (1), in the case of any employee 
who has any 1-year break in service, years of service before such 
break shall not be required to be taken into account until he has 
completed a year of service after his return. 

(C) For purposes of paragraph (1), in the case of any partici-
pant in an individual account plan or an insured defined benefit 
plan which satisfies the requirements of subsection 204(b)(1)(F) 
who has 5 consecutive 1-year breaks in service, years of service 
after such 5-year period shall not be required to be taken into ac-
count for purposes of determining the nonforfeitable percentage of 
his accrued benefit derived from employer contributions which ac-
crued before such break. 

(D)(i) For purposes of paragraph (1), in the case of a nonvested 
participant, years of service with the employer or employers main-
taining the plan before any period of consecutive 1-year breaks in 
service shall not be required to be taken into account if the number 
of consecutive 1-year breaks in service within such period equals 
or exceeds the greater of— 

(I) 5, or 
(II) the aggregate number of years of service before such 

period. 
(ii) If any years of service are not required to be taken into ac-

count by reason of a period of breaks in service to which clause (i) 
applies, such years of service shall not be taken into account in ap-
plying clause (i) to a subsequent period of breaks in service. 

(iii) For purposes of clause (i), the term ‘‘nonvested participant’’ 
means a participant who does not have any nonforfeitable right 
under the plan to an accrued benefit derived from employer con-
tributions. 

(E)(i) In the case of each individual who is absent from work 
for any period— 

(I) by reason of the pregnancy of the individual, 
(II) by reason of the birth of a child of the individual, 
(III) by reason of the placement of a child with the indi-

vidual in connection with the adoption of such child by such in-
dividual, or 

(IV) for purposes of caring for such child for a period be-
ginning immediately following such birth or placement, 
the plan shall treat as hours of service, solely for purposes of 
determining under this paragraph whether a 1-year break in 
service has occurred, the hours described in clause (ii). 
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(ii) The hours described in this clause are— 
(I) the hours of service which otherwise would normally 

have been credited to such individual but for such absence, or 
(II) in any case in which the plan is unable to determine 

the hours described in subclause (I), 8 hours of service per day 
of absence, 

except that the total number of hours treated as hours of service 
under this clause by reason of such pregnancy or placement shall 
not exceed 501 hours. 

(iii) The hours described in clause (ii) shall be treated as hours 
of service as provided in this subparagraph— 

(I) only in the year in which the absence from work begins, 
if a participant would be prevented from incurring a 1-year 
break in service in such year solely because the period of ab-
sence is treated as hours of service as provided in clause (i); 
or 

(II) in any other case, in the immediately following year. 
(iv) For purposes of this subparagraph, the term ‘‘year’’ means 

the period used in computations pursuant to paragraph (2). 
(v) A plan may provide that no credit will be given pursuant 

to this subparagraph unless the individual furnishes to the plan 
administrator such timely information as the plan may reasonably 
require to establish— 

(I) that the absence from work is for reasons referred to in 
clause (i), and 

(II) the number of days for which there was such an ab-
sence. 

(4) PART-TIME EMPLOYEES.—For purposes of determining 
whether an employee who became eligible to participate in a 
qualified cash or deferred arrangement or a salary reduction 
agreement under a plan solely by reason of section 202(c)(1)(B) 
has a nonforfeitable right to employer contributions— 

(A) except as provided in subparagraph (B), each 12- 
month period for which the employee has at least 500 
hours of service shall be treated as a year of service; and 

(B) paragraph (3) shall be applied by substituting ‘‘at 
least 500 hours of service’’ for ‘‘more than 500 hours of 
service’’ in subparagraph (A) thereof. 

For purposes of this paragraph, 12-month periods shall be de-
termined in the same manner as under the last sentence of 
section 202(a)(3)(A), except that 12-month periods beginning 
before January 1, 2023, shall not be taken into account. 
(5) CROSS REFERENCES.— 

(A) For definitions of ‘‘accrued benefit’’ and ‘‘normal retire-
ment age’’, see sections 3(23) and (24). 

(B) For effect of certain cash out distributions, see section 
204(d)(1). 
(c)(1)(A) A plan amendment changing any vesting schedule 

under this plan shall be treated as not satisfying the requirements 
of subsection (a)(2) if the nonforfeitable percentage of the accrued 
benefit derived from employer contributions (determined as of the 
later of the date such amendment is adopted, or the date such 
amendment becomes effective) of any employee who is a participant 
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32 Margination so in law. 

in the plan is less than such nonforfeitable percentage computed 
under the plan without regard to such amendment. 

(B) A plan amendment changing any vesting schedule under 
the plan shall be treated as not satisfying the requirements of sub-
section (a)(2) unless each participant having not less than 3 years 
of service is permitted to elect, within a reasonable period after 
adoption of such amendment, to have his nonforfeitable percentage 
computed under the plan without regard to such amendment. 

(2) Subsection (a) shall not apply to benefits which may not be 
provided for designated employees in the event of early termination 
of the plan under provisions of the plan adopted pursuant to regu-
lations prescribed by the Secretary of the Treasury to preclude the 
discrimination prohibited by section 401(a)(4) of the Internal Rev-
enue Code of 1986. 

(d) A pension plan may allow for nonforfeitable benefits after 
a lesser period and in greater amounts than are required by this 
part. 

(e)(1) If the present value of any nonforfeitable benefit with re-
spect to a participant in a plan exceeds $7,000, the plan shall pro-
vide that such benefit may not be immediately distributed without 
the consent of the participant. 

(2) 32 For purposes of paragraph (1), the present value 
shall be calculated in accordance with section 205(g)(3). 
(3) This subsection shall not apply to any distribution of divi-

dends to which section 404(k) of the Internal Revenue Code of 1986 
applies. 

(4) A plan shall not fail to meet the requirements of this sub-
section if, under the terms of the plan, the present value of the 
nonforfeitable accrued benefit is determined without regard to that 
portion of such benefit which is attributable to rollover contribu-
tions (and earnings allocable thereto). For purposes of this subpara-
graph, the term ‘‘rollover contributions’’ means any rollover con-
tribution under sections 402(c), 403(a)(4), 403(b)(8), 408(d)(3)(A)(ii), 
and 457(e)(16) of the Internal Revenue Code of 1986. 

(f) SPECIAL RULES FOR PLANS COMPUTING ACCRUED BENEFITS 
BY REFERENCE TO HYPOTHETICAL ACCOUNT BALANCE OR EQUIVA-
LENT AMOUNTS.— 

(1) IN GENERAL.—An applicable defined benefit plan shall 
not be treated as failing to meet— 

(A) subject to paragraph (2), the requirements of sub-
section (a)(2), or 

(B) the requirements of section 204(c) or 205(g), or the 
requirements of subsection (e), with respect to accrued 
benefits derived from employer contributions, 

solely because the present value of the accrued benefit (or any 
portion thereof) of any participant is, under the terms of the 
plan, equal to the amount expressed as the balance in the hy-
pothetical account described in paragraph (3) or as an accumu-
lated percentage of the participant’s final average compensa-
tion. 

(2) 3-YEAR VESTING.—In the case of an applicable defined 
benefit plan, such plan shall be treated as meeting the require-
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ments of subsection (a)(2) only if an employee who has com-
pleted at least 3 years of service has a nonforfeitable right to 
100 percent of the employee’s accrued benefit derived from em-
ployer contributions. 

(3) APPLICABLE DEFINED BENEFIT PLAN AND RELATED 
RULES.—For purposes of this subsection— 

(A) IN GENERAL.—The term ‘‘applicable defined benefit 
plan’’ means a defined benefit plan under which the ac-
crued benefit (or any portion thereof) is calculated as the 
balance of a hypothetical account maintained for the par-
ticipant or as an accumulated percentage of the partici-
pant’s final average compensation. 

(B) REGULATIONS TO INCLUDE SIMILAR PLANS.—The 
Secretary of the Treasury shall issue regulations which in-
clude in the definition of an applicable defined benefit plan 
any defined benefit plan (or any portion of such a plan) 
which has an effect similar to an applicable defined benefit 
plan. 

BENEFIT ACCRUAL REQUIREMENTS 

SEC. 204. ø1054¿ (a) Each pension plan shall satisfy the re-
quirements of subsection (b)(3), and— 

(1) in the case of a defined benefit plan, shall satisfy the 
requirements of subsection (b)(1); and 

(2) in the case of a defined contribution plan, shall satisfy 
the requirements of subsection (b)(2). 
(b)(1)(A) A defined benefit plan satisfies the requirements of 

this paragraph if the accrued benefit to which each participant is 
entitled upon his separation from the service is not less than— 

(i) 3 percent of the normal retirement benefit to which he 
would be entitled at the normal retirement age if he com-
menced participation at the earliest possible entry age under 
the plan and served continuously until the earlier of age 65 or 
the normal retirement age specified under the plan, multiplied 
by 

(ii) the number of years (not in excess of 331⁄3) of his par-
ticipation in the plan. 

In the case of a plan providing retirement benefits based on com-
pensation during any period, the normal retirement benefit to 
which a participant would be entitled shall be determined as if he 
continued to earn annually the average rate of compensation which 
he earned during consecutive years of service, not in excess of 10, 
for which his compensation was the highest. For purposes of this 
subparagraph, social security benefits and all other relevant factors 
used to compute benefits shall be treated as remaining constant as 
of the current year for all years after such current year. 

(B) A defined benefit plan satisfies the requirements of this 
paragraph of a particular plan year if under the plan the accrued 
benefit payable at the normal retirement age is equal to the normal 
retirement benefit and the annual rate at which any individual 
who is or could be a participant can accrue the retirement benefits 
payable at normal retirement age under the plan for any later plan 
year is not more than 1331⁄3 percent of the annual rate at which 
he can accrue benefits for any plan year beginning on or after such 
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particular plan year and before such later plan year. For purposes 
of this subparagraph— 

(i) any amendment to the plan which is in effect for the 
current year shall be treated as in effect for all other plan 
years; 

(ii) any change in an accrual rate which does not apply to 
any individual who is or could be a participant in the current 
year shall be disregarded; 

(iii) the fact that benefits under the plan may be payable 
to certain employees before normal retirement age shall be dis-
regarded; and 

(iv) social security benefits and all other relevant factors 
used to compute benefits shall be treated as remaining con-
stant as of the current year for all years after the current year. 
(C) A defined benefit plan satisfies the requirements of this 

paragraph if the accrued benefit to which any participant is enti-
tled upon his separation from the service is not less than a fraction 
of the annual benefit commencing at normal retirement age to 
which he would be entitled under the plan as in effect on the date 
of his separation if he continued to earn annually until normal re-
tirement age the same rate of compensation upon which his normal 
retirement benefit would be computed under the plan, determined 
as if he had attained normal retirement age on the date any such 
determination is made (but taking into account no more than the 
10 years of service immediately preceding his separation from serv-
ice). Such fraction shall be a fraction, not exceeding 1, the numer-
ator of which is the total number of his years of participation in 
the plan (as of the date of his separation from the service) and the 
denominator of which is the total number of years he would have 
participated in the plan if he separated from the service at the nor-
mal retirement age. For purposes of this subparagraph, social secu-
rity benefits and all other relevant factors used to compute benefits 
shall be treated as remaining constant as of the current year for 
all years after such current year. 

(D) Subparagraphs (A), (B), and (C) shall not apply with re-
spect to years of participation before the first plan year to which 
this section applies but a defined benefit plan satisfies the require-
ments of this subparagraph with respect to such years of participa-
tion only if the accrued benefit of any participant with respect to 
such years of participation is not less than the greater of— 

(i) his accrued benefit determined under the plan, as in ef-
fect from time to time prior to the date of the enactment of this 
Act øSeptember 2, 1974¿, or 

(ii) an accrued benefit which is not less than one-half of 
the accrued benefit to which such participant would have been 
entitled if subparagraph (A), (B), or (C) applied with respect to 
such years of participation. 
(E) Notwithstanding subparagraphs (A), (B), and (C) of this 

paragraph, a plan shall not be treated as not satisfying the require-
ments of this paragraph solely because the accrual of benefits 
under the plan does not become effective until the employee has 
two continuous years of service. For purposes of this subparagraph, 
the term ‘‘year of service’’ has the meaning provided by section 
202(a)(3)(A). 
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(F) Notwithstanding subparagraphs (A), (B), and (C), a defined 
benefit plan satisfies the requirements of this paragraph if such 
plan— 

(i) is funded exclusively by the purchase of insurance con-
tracts, and 

(ii) satisfies the requirements of paragraphs (2) and (3) of 
section 301(b) (relating to certain insurance contract plans), 

but only if an employee’s accrued benefit as of any applicable date 
is not less than the cash surrender value his insurance contracts 
would have on such applicable date if the requirements of para-
graphs (4), (5), and (6) of section 301(b) were satisfied. 

(G) Notwithstanding the preceding subparagraphs, a defined 
benefit plan shall be treated as not satisfying the requirements of 
this paragraph if the participant’s accrued benefit is reduced on ac-
count of any increase in his age or service. The preceding sentence 
shall not apply to benefits under the plan commencing before bene-
fits payable under title II of the Social Security Act ø(42 U.S.C. 401 
et seq.)¿ which benefits under the plan— 

(i) do not exceed social security benefits, and 
(ii) terminate when such social security benefits com-

mence. 
(H)(i) Notwithstanding the preceding subparagraphs, a defined 

benefit plan shall be treated as not satisfying the requirements of 
this paragraph if, under the plan, an employee’s benefit accrual is 
ceased, or the rate of an employee’s benefit accrual is reduced, be-
cause of the attainment of any age. 

(ii) A plan shall not be treated as failing to meet the require-
ments of this subparagraph solely because the plan imposes (with-
out regard to age) a limitation on the amount of benefits that the 
plan provides or a limitation on the number of years of service or 
years of participation which are taken into account for purposes of 
determining benefit accrual under the plan. 

(iii) In the case of any employee who, as of the end of any plan 
year under a defined benefit plan, has attained normal retirement 
age under such plan— 

(I) if distribution of benefits under such plan with respect 
to such employee has commenced as of the end of such plan 
year, then any requirement of this subparagraph for continued 
accrual of benefits under such plan with respect to such em-
ployee during such plan year shall be treated as satisfied to 
the extent of the actuarial equivalent of in-service distribution 
of benefits, and 

(II) if distribution of benefits under such plan with respect 
to such employee has not commenced as of the end of such year 
in accordance with section 206(a)(3), and the payment of bene-
fits under such plan with respect to such employee is not sus-
pended during such plan year pursuant to section 203(a)(3)(B), 
then any requirement of this subparagraph for continued ac-
crual of benefits under such plan with respect to such em-
ployee during such plan year shall be treated as satisfied to 
the extent of any adjustment in the benefit payable under the 
plan during such plan year attributable to the delay in the dis-
tribution of benefits after the attainment of normal retirement 
age. 
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The preceding provisions of this clause shall apply in accordance 
with regulations of the Secretary of the Treasury. Such regulations 
may provide for the application of the preceding provisions of this 
clause, in the case of any such employee, with respect to any period 
of time within a plan year. 

(iv) Clause (i) shall not apply with respect to any employee 
who is a highly compensated employee (within the meaning of sec-
tion 414(q) of the Internal Revenue Code of 1986) to the extent pro-
vided in regulations prescribed by the Secretary of the Treasury for 
purposes of precluding discrimination in favor of highly com-
pensated employees within the meaning of subchapter D of chapter 
1 of the Internal Revenue Code of 1986. 

(v) A plan shall not be treated as failing to meet the require-
ments of clause (i) solely because the subsidized portion of any 
early retirement benefit is disregarded in determining benefit ac-
cruals. 

(vi) Any regulations prescribed by the Secretary of the Treas-
ury pursuant to clause (v) of section 411(b)(1)(H) of the Internal 
Revenue Code of 1986 shall apply with respect to the requirements 
of this subparagraph in the same manner and to the same extent 
as such regulations apply with respect to the requirements of such 
section 411(b)(1)(H). 

(2)(A) A defined contribution plan satisfies the requirements of 
this paragraph if, under the plan, allocations to the employee’s ac-
count are not ceased, and the rate at which amounts are allocated 
to the employee’s account is not reduced, because of the attainment 
of any age. 

(B) A plan shall not be treated as failing to meet the require-
ments of subparagraph (A) solely because the subsidized portion of 
any early retirement benefit is disregarded in determining benefit 
accruals. 

(C) Any regulations prescribed by the Secretary of the Treas-
ury pursuant to subparagraphs (B) and (C) of section 411(b)(2) of 
the Internal Revenue Code of 1986 shall apply with respect to the 
requirements of this paragraph in the same manner and to the 
same extent as such regulations apply with respect to the require-
ments of such section 411(b)(2). 

(3) A plan satisfies the requirements of this paragraph if— 
(A) in the case of a defined benefit plan, the plan requires 

separate accounting for the portion of each employee’s accrued 
benefit derived from any voluntary employee contributions per-
mitted under the plan; and 

(B) in the case of any plan which is not a defined benefit 
plan, the plan requires separate accounting for each employee’s 
accrued benefit. 
(4)(A) For purposes of determining an employee’s accrued ben-

efit, the term ‘‘year of participation’’ means a period of service (be-
ginning at the earliest date on which the employee is a participant 
in the plan and which is included in a period of service required 
to be taken into account under section 202(b), determined without 
regard to section 202(b)(5)) as determined under regulations pre-
scribed by the Secretary which provide for the calculation of such 
period on any reasonable and consistent basis. 
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33 Pension Protection Act of 2006 (PPA) section 701 provides generally that the provisions 
apply to periods after 6/29/05, but allows for delay of the effective date for collectively bargained 
plans until as late as 1/1/2010. 

(B) For purposes of this paragraph, except as provided in sub-
paragraph (C), in the case of any employee whose customary em-
ployment is less than full time, the calculation of such employee’s 
service on any basis which provides less than a ratable portion of 
the accrued benefit to which he would be entitled under the plan 
if his customary employment were full time shall not be treated as 
made on a reasonable and consistent basis. 

(C) For purposes of this paragraph, in the case of any employee 
whose service is less than 1,000 hours during any calendar year, 
plan year or other 12-consecutive-month period designated by the 
plan (and not prohibited under regulations prescribed by the Sec-
retary) the calculation of his period of service shall not be treated 
as not made on a reasonable and consistent basis merely because 
such service is not taken into account. 

(D) In the case of any seasonal industry where the customary 
period of employment is less than 1,000 hours during a calendar 
year, the term ‘‘year of participation’’ shall be such period as deter-
mined under regulations prescribed by the Secretary. 

(E) For purposes of this subsection in the case of any maritime 
industry, 125 days of service shall be treated as a year of participa-
tion. The Secretary may prescribe regulations to carry out the pur-
poses of this subparagraph. 

(5) 33 SPECIAL RULES RELATING TO AGE.— 
(A) COMPARISON TO SIMILARLY SITUATED YOUNGER IN-

DIVIDUAL.— 
(i) IN GENERAL.—A plan shall not be treated as 

failing to meet the requirements of paragraph (1)(H)(i) 
if a participant’s accrued benefit, as determined as of 
any date under the terms of the plan, would be equal 
to or greater than that of any similarly situated, 
younger individual who is or could be a participant. 

(ii) SIMILARLY SITUATED.—For purposes of this 
subparagraph, a participant is similarly situated to 
any other individual if such participant is identical to 
such other individual in every respect (including pe-
riod of service, compensation, position, date of hire, 
work history, and any other respect) except for age. 

(iii) DISREGARD OF SUBSIDIZED EARLY RETIREMENT 
BENEFITS.—In determining the accrued benefit as of 
any date for purposes of this subparagraph, the sub-
sidized portion of any early retirement benefit or re-
tirement-type subsidy shall be disregarded. 

(iv) ACCRUED BENEFIT.—For purposes of this sub-
paragraph, the accrued benefit may, under the terms 
of the plan, be expressed as an annuity payable at 
normal retirement age, the balance of a hypothetical 
account, or the current value of the accumulated per-
centage of the employee’s final average compensation. 
(B) APPLICABLE DEFINED BENEFIT PLANS.— 

(i) INTEREST CREDITS.— 
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(I) IN GENERAL.—An applicable defined ben-
efit plan shall be treated as failing to meet the re-
quirements of paragraph (1)(H) unless the terms 
of the plan provide that any interest credit (or an 
equivalent amount) for any plan year shall be at 
a rate which is not greater than a market rate of 
return. A plan shall not be treated as failing to 
meet the requirements of this subclause merely 
because the plan provides for a reasonable min-
imum guaranteed rate of return or for a rate of re-
turn that is equal to the greater of a fixed or vari-
able rate of return. 

(II) PRESERVATION OF CAPITAL.—An applicable 
defined benefit plan shall be treated as failing to 
meet the requirements of paragraph (1)(H) unless 
the plan provides that an interest credit (or equiv-
alent amount) of less than zero shall in no event 
result in the account balance or similar amount 
being less than the aggregate amount of contribu-
tions credited to the account. 

(III) MARKET RATE OF RETURN.—The Sec-
retary of the Treasury may provide by regulation 
for rules governing the calculation of a market 
rate of return for purposes of subclause (I) and for 
permissible methods of crediting interest to the 
account (including fixed or variable interest rates) 
resulting in effective rates of return meeting the 
requirements of subclause (I). 
(ii) SPECIAL RULE FOR PLAN CONVERSIONS.—If, 

after June 29, 2005, an applicable plan amendment is 
adopted, the plan shall be treated as failing to meet 
the requirements of paragraph (1)(H) unless the re-
quirements of clause (iii) are met with respect to each 
individual who was a participant in the plan imme-
diately before the adoption of the amendment. 

(iii) RATE OF BENEFIT ACCRUAL.—Subject to clause 
(iv), the requirements of this clause are met with re-
spect to any participant if the accrued benefit of the 
participant under the terms of the plan as in effect 
after the amendment is not less than the sum of— 

(I) the participant’s accrued benefit for years 
of service before the effective date of the amend-
ment, determined under the terms of the plan as 
in effect before the amendment, plus 

(II) the participant’s accrued benefit for years 
of service after the effective date of the amend-
ment, determined under the terms of the plan as 
in effect after the amendment. 
(iv) SPECIAL RULES FOR EARLY RETIREMENT SUB-

SIDIES.—For purposes of clause (iii)(I), the plan shall 
credit the accumulation account or similar amount 
with the amount of any early retirement benefit or re-
tirement-type subsidy for the plan year in which the 
participant retires if, as of such time, the participant 
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has met the age, years of service, and other require-
ments under the plan for entitlement to such benefit 
or subsidy. 

(v) APPLICABLE PLAN AMENDMENT.—For purposes 
of this subparagraph— 

(I) IN GENERAL.—The term ‘‘applicable plan 
amendment’’ means an amendment to a defined 
benefit plan which has the effect of converting the 
plan to an applicable defined benefit plan. 

(II) SPECIAL RULE FOR COORDINATED BENE-
FITS.—If the benefits of 2 or more defined benefit 
plans established or maintained by an employer 
are coordinated in such a manner as to have the 
effect of the adoption of an amendment described 
in subclause (I), the sponsor of the defined benefit 
plan or plans providing for such coordination shall 
be treated as having adopted such a plan amend-
ment as of the date such coordination begins. 

(III) MULTIPLE AMENDMENTS.—The Secretary 
of the Treasury shall issue regulations to prevent 
the avoidance of the purposes of this subpara-
graph through the use of 2 or more plan amend-
ments rather than a single amendment. 

(IV) APPLICABLE DEFINED BENEFIT PLAN.—For 
purposes of this subparagraph, the term ‘‘applica-
ble defined benefit plan’’ has the meaning given 
such term by section 203(f)(3). 
(vi) TERMINATION REQUIREMENTS.—An applicable 

defined benefit plan shall not be treated as meeting 
the requirements of clause (i) unless the plan provides 
that, upon the termination of the plan— 

(I) if the interest credit rate (or an equivalent 
amount) under the plan is a variable rate, the 
rate of interest used to determine accrued benefits 
under the plan shall be equal to the average of the 
rates of interest used under the plan during the 5- 
year period ending on the termination date, and 

(II) the interest rate and mortality table used 
to determine the amount of any benefit under the 
plan payable in the form of an annuity payable at 
normal retirement age shall be the rate and table 
specified under the plan for such purpose as of the 
termination date, except that if such interest rate 
is a variable rate, the interest rate shall be deter-
mined under the rules of subclause (I). 

(C) CERTAIN OFFSETS PERMITTED.—A plan shall not be 
treated as failing to meet the requirements of paragraph 
(1)(H)(i) solely because the plan provides offsets against 
benefits under the plan to the extent such offsets are oth-
erwise allowable in applying the requirements of section 
401(a) of the Internal Revenue Code of 1986. 

(D) PERMITTED DISPARITIES IN PLAN CONTRIBUTIONS OR 
BENEFITS.—A plan shall not be treated as failing to meet 
the requirements of paragraph (1)(H) solely because the 
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plan provides a disparity in contributions or benefits with 
respect to which the requirements of section 401(l) of the 
Internal Revenue Code of 1986 are met. 

(E) INDEXING PERMITTED.— 
(i) IN GENERAL.—A plan shall not be treated as 

failing to meet the requirements of paragraph (1)(H) 
solely because the plan provides for indexing of ac-
crued benefits under the plan. 

(ii) PROTECTION AGAINST LOSS.—Except in the case 
of any benefit provided in the form of a variable annu-
ity, clause (i) shall not apply with respect to any in-
dexing which results in an accrued benefit less than 
the accrued benefit determined without regard to such 
indexing. 

(iii) INDEXING.—For purposes of this subpara-
graph, the term ‘‘indexing’’ means, in connection with 
an accrued benefit, the periodic adjustment of the ac-
crued benefit by means of the application of a recog-
nized investment index or methodology. 
(F) EARLY RETIREMENT BENEFIT OR RETIREMENT-TYPE 

SUBSIDY.—For purposes of this paragraph, the terms ‘‘early 
retirement benefit’’ and ‘‘retirement-type subsidy’’ have the 
meaning given such terms in subsection (g)(2)(A). 

(G) BENEFIT ACCRUED TO DATE.—For purposes of this 
paragraph, any reference to the accrued benefit shall be a 
reference to such benefit accrued to date. 
(6) PROJECTED INTEREST CREDITING RATE.—For purposes of 

subparagraphs (A), (B), and (C) of paragraph (1), in the case 
of an applicable defined benefit plan (within the meaning of 
section 203(f)(3)) which provides variable interest crediting 
rates, the interest crediting rate which is treated as in effect 
and as the projected interest crediting rate shall be a reason-
able projection of such variable interest crediting rate, not to 
exceed 6 percent. 
(c)(1) For purposes of this section and section 203 an employ-

ee’s accrued benefit derived from employer contributions as of any 
applicable date is the excess (if any) of the accrued benefit for such 
employee as of such applicable date over the accrued benefit de-
rived from contributions made by such employee as of such date. 

(2)(A) In the case of a plan other than a defined benefit plan, 
the accrued benefit derived from contributions made by an em-
ployee as of any applicable date is— 

(i) except as provided in clause (ii), the balance of the em-
ployee’s separate account consisting only of his contributions 
and the income, expenses, gains, and losses attributable there-
to, or 

(ii) if a separate account is not maintained with respect to 
an employee’s contributions under such a plan, the amount 
which bears the same ratio to his total accrued benefit as the 
total amount of the employee’s contributions (less withdrawals) 
bears to the sum of such contributions and the contributions 
made on his behalf by the employer (less withdrawals). 
(B) DEFINED BENEFIT PLANS.—In the case of a defined benefit 

plan, the accrued benefit derived from contributions made by an 
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34 So in original. Margination is incorrect. 

employee as of any applicable date is the amount equal to the em-
ployee’s accumulated contributions expressed as an annual benefit 
commencing at normal retirement age, using an interest rate which 
would be used under the plan under section 205(g)(3) (as of the de-
termination date). 

(C) For purposes of this subsection, the term ‘‘accumulated con-
tributions’’ means the total of— 

(i) all mandatory contributions made by the employee, 
(ii) interest (if any) under the plan to the end of the last 

plan year to which section 203(a)(2) does not apply (by reason 
of the applicable effective date), and 

(iii) 34 interest on the sum of the amounts deter-
mined under clauses (i) and (ii) compounded annu-
ally— 

(I) at the rate of 120 percent of the Federal 
mid-term rate (as in effect under section 1274 of 
the Internal Revenue Code of 1986 for the 1st 
month of a plan year for the period beginning 
with the 1st plan year to which subsection (a)(2) 
applies by reason of the applicable effective date) 
and ending with the date on which the determina-
tion is being made, and 

(II) at the interest rate which would be used 
under the plan under section 205(g)(3) (as of the 
determination date) for the period beginning with 
the determination date and ending on the date on 
which the employee attains normal retirement 
age. 

For purposes of this subparagraph, the term ‘‘mandatory contribu-
tions’’ means amounts contributed to the plan by the employee 
which are required as a condition of employment, as a condition of 
participation in such plan, or as a condition of obtaining benefits 
under the plan attributable to employer contributions. 

(D) The Secretary of the Treasury is authorized to adjust by 
regulation the conversion factor described in subparagraph (B) 
from time to time as he may deem necessary. No such adjustment 
shall be effective for a plan year beginning before the expiration of 
1 year after such adjustment is determined and published. 

(3) For purposes of this section, in the case of any defined ben-
efit plan, if an employee’s accrued benefit is to be determined as 
an amount other than an annual benefit commencing at normal re-
tirement age, or if the accrued benefit derived from contributions 
made by an employee is to be determined with respect to a benefit 
other than an annual benefit in the form of a single life annuity 
(without ancillary benefits) commencing at normal retirement age, 
the employee’s accrued benefit, or the accrued benefits derived from 
contributions made by an employee, as the case may be, shall be 
the actuarial equivalent of such benefit or amount determined 
under paragraph (1) or (2). 

(4) In the case of a defined benefit plan which permits vol-
untary employee contributions, the portion of an employee’s ac-
crued benefit derived from such contributions shall be treated as 
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an accrued benefit derived from employee contributions under a 
plan other than a defined benefit plan. 

(d) Notwithstanding section 203(b)(1), for purposes of deter-
mining the employee’s accrued benefit under the plan, the plan 
may disregard service performed by the employee with respect to 
which he has received— 

(1) a distribution of the present value of his entire non-
forfeitable benefit if such distribution was in an amount (not 
more than the dollar limit under section 203(e)(1)) permitted 
under regulations prescribed by the Secretary of the Treasury, 
or 

(2) a distribution of the present value of his nonforfeitable 
benefit attributable to such service which he elected to receive. 

Paragraph (1) shall apply only if such distribution was made on 
termination of the employee’s participation in the plan. Paragraph 
(2) shall apply only if such distribution was made on termination 
of the employee’s participation in the plan or under such other cir-
cumstances as may be provided under regulations prescribed by the 
Secretary of the Treasury. 

(e) For purposes of determining the employee’s accrued benefit, 
the plan shall not disregard service as provided in subsection (d) 
unless the plan provides an opportunity for the participant to repay 
the full amount of a distribution described in subsection (d) with, 
in the case of a defined benefit plan, interest at the rate deter-
mined for purposes of subsection (c)(2)(C) and provides that upon 
such repayment the employee’s accrued benefit shall be recomputed 
by taking into account service so disregarded. This subsection shall 
apply only in the case of a participant who— 

(1) received such a distribution in any plan year to which 
this section applies, which distribution was less than the 
present value of his accrued benefit, 

(2) resumes employment covered under the plan, and 
(3) repays the full amount of such distribution with, in the 

case of a defined benefit plan, interest at the rate determined 
for purposes of subsection (c)(2)(C). 

The plan provision required under this subsection may provide that 
such repayment must be made (A) in the case of a withdrawal on 
account of separation from service, before the earlier of 5 years 
after the first date on which the participant is subsequently re-em-
ployed by the employer, or the close of the first period of 5 consecu-
tive 1-year breaks in service commencing after the withdrawal; or 
(B) in the case of any other withdrawal, 5 years after the date of 
the withdrawal. 

(f) For the purposes of this part, an employer shall be treated 
as maintaining a plan if any employee of such employer accrues 
benefits under such plan by reason of service with such employer. 

(g)(1) The accrued benefit of a participant under a plan may 
not be decreased by an amendment of the plan, other than an 
amendment described in section 302(d)(2) or 4281. 

(2) For purposes of paragraph (1), a plan amendment which 
has the effect of— 

(A) eliminating or reducing an early retirement benefit or 
a retirement-type subsidy (as defined in regulations), or 

(B) eliminating an optional form of benefit, 
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with respect to benefits attributable to service before the amend-
ment shall be treated as reducing accrued benefits. In the case of 
a retirement-type subsidy, the preceding sentence shall apply only 
with respect to a participant who satisfies (either before or after 
the amendment) the preamendment conditions for the subsidy. The 
Secretary of the Treasury shall by regulations provide that this 
paragraph shall not apply to any plan amendment which reduces 
or eliminates benefits or subsidies which create significant burdens 
or complexities for the plan and plan participants, unless such 
amendment adversely affects the rights of any participant in a 
more than de minimis manner. The Secretary of the Treasury may 
by regulations provide that this subparagraph shall not apply to a 
plan amendment described in subparagraph (B) (other than a plan 
amendment having an effect described in subparagraph (A)). 

(3) For purposes of this subsection, any— 
(A) tax credit employee stock ownership plan (as defined 

in section 409(a) of the Internal Revenue Code of 1986), or 
(B) employee stock ownership plan (as defined in section 

4975(e)(7) of such Code), 
shall not be treated as failing to meet the requirements of this sub-
section merely because it modifies distribution options in a non-
discriminatory manner. 

(4)(A) A defined contribution plan (in this subparagraph re-
ferred to as the ‘‘transferee plan’’) shall not be treated as failing to 
meet the requirements of this subsection merely because the trans-
feree plan does not provide some or all of the forms of distribution 
previously available under another defined contribution plan (in 
this subparagraph referred to as the ‘‘transferor plan’’) to the ex-
tent that— 

(i) the forms of distribution previously available under the 
transferor plan applied to the account of a participant or bene-
ficiary under the transferor plan that was transferred from the 
transferor plan to the transferee plan pursuant to a direct 
transfer rather than pursuant to a distribution from the trans-
feror plan; 

(ii) the terms of both the transferor plan and the trans-
feree plan authorize the transfer described in clause (i); 

(iii) the transfer described in clause (i) was made pursuant 
to a voluntary election by the participant or beneficiary whose 
account was transferred to the transferee plan; 

(iv) the election described in clause (iii) was made after the 
participant or beneficiary received a notice describing the con-
sequences of making the election; and 

(v) the transferee plan allows the participant or beneficiary 
described in clause (iii) to receive any distribution to which the 
participant or beneficiary is entitled under the transferee plan 
in the form of a single sum distribution. 
(B) Subparagraph (A) shall apply to plan mergers and other 

transactions having the effect of a direct transfer, including consoli-
dations of benefits attributable to different employers within a mul-
tiple employer plan. 

(5) Except to the extent provided in regulations promulgated 
by the Secretary of the Treasury, a defined contribution plan shall 
not be treated as failing to meet the requirements of this sub-
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section merely because of the elimination of a form of distribution 
previously available thereunder. This paragraph shall not apply to 
the elimination of a form of distribution with respect to any partici-
pant unless— 

(A) a single sum payment is available to such participant 
at the same time or times as the form of distribution being 
eliminated; and 

(B) such single sum payment is based on the same or 
greater portion of the participant’s account as the form of dis-
tribution being eliminated. 
(h)(1) An applicable pension plan may not be amended so as 

to provide for a significant reduction in the rate of future benefit 
accrual unless the plan administrator provides the notice described 
in paragraph (2) to each applicable individual (and to each em-
ployee organization representing applicable individuals) and to 
each employer who has an obligation to contribute to the plan. 

(2) The notice required by paragraph (1) shall be written in a 
manner calculated to be understood by the average plan partici-
pant and shall provide sufficient information (as determined in ac-
cordance with regulations prescribed by the Secretary of the Treas-
ury) to allow applicable individuals to understand the effect of the 
plan amendment. The Secretary of the Treasury may provide a 
simplified form of notice for, or exempt from any notice require-
ment, a plan— 

(A) which has fewer than 100 participants who have ac-
crued a benefit under the plan, or 

(B) which offers participants the option to choose between 
the new benefit formula and the old benefit formula. 
(3) Except as provided in regulations prescribed by the Sec-

retary of the Treasury, the notice required by paragraph (1) shall 
be provided within a reasonable time before the effective date of 
the plan amendment. 

(4) Any notice under paragraph (1) may be provided to a per-
son designated, in writing, by the person to which it would other-
wise be provided. 

(5) A plan shall not be treated as failing to meet the require-
ments of paragraph (1) merely because notice is provided before the 
adoption of the plan amendment if no material modification of the 
amendment occurs before the amendment is adopted. 

(6)(A) In the case of any egregious failure to meet any require-
ment of this subsection with respect to any plan amendment, the 
provisions of the applicable pension plan shall be applied as if such 
plan amendment entitled all applicable individuals to the greater 
of— 

(i) the benefits to which they would have been entitled 
without regard to such amendment, or 

(ii) the benefits under the plan with regard to such amend-
ment. 
(B) For purposes of subparagraph (A), there is an egregious 

failure to meet the requirements of this subsection if such failure 
is within the control of the plan sponsor and is— 

(i) an intentional failure (including any failure to promptly 
provide the required notice or information after the plan ad-
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ministrator discovers an unintentional failure to meet the re-
quirements of this subsection), 

(ii) a failure to provide most of the individuals with most 
of the information they are entitled to receive under this sub-
section, or 

(iii) a failure which is determined to be egregious under 
regulations prescribed by the Secretary of the Treasury. 
(7) The Secretary of the Treasury may by regulations allow any 

notice under this subsection to be provided by using new tech-
nologies. 

(8) For purposes of this subsection— 
(A) The term ‘‘applicable individual’’ means, with respect 

to any plan amendment— 
(i) each participant in the plan; and 
(ii) any beneficiary who is an alternate payee (within 

the meaning of section 206(d)(3)(K)) under an applicable 
qualified domestic relations order (within the meaning of 
section 206(d)(3)(B)(i)), 

whose rate of future benefit accrual under the plan may rea-
sonably be expected to be significantly reduced by such plan 
amendment. 

(B) The term ‘‘applicable pension plan’’ means— 
(i) any defined benefit plan; or 
(ii) an individual account plan which is subject to the 

funding standards of section 412 of the Internal Revenue 
Code of 1986. 

(9) For purposes of this subsection, a plan amendment which 
eliminates or reduces any early retirement benefit or retirement- 
type subsidy (within the meaning of subsection (g)(2)(A)) shall be 
treated as having the effect of reducing the rate of future benefit 
accrual. 

(i)(1) In the case of a plan described in paragraph (3) which is 
maintained by an employer that is a debtor in a case under title 
11, United States Code, or similar Federal or State law, no amend-
ment of the plan which increases the liabilities of the plan by rea-
son of— 

(A) any increase in benefits, 
(B) any change in the accrual of benefits, or 
(C) any change in the rate at which benefits become non-

forfeitable under the plan, 
with respect to employees of the debtor, shall be effective prior to 
the effective date of such employer’s plan of reorganization. 

(2) Paragraph (1) shall not apply to any plan amendment 
that— 

(A) the Secretary of the Treasury determines to be reason-
able and that provides for only de minimis increases in the li-
abilities of the plan with respect to employees of the debtor, 

(B) only repeals an amendment described in section 
302(d)(2), 

(C) is required as a condition of qualification under part I 
of subchapter D of chapter 1 of the Internal Revenue Code of 
1986, or 

(D) was adopted prior to, or pursuant to a collective bar-
gaining agreement entered into prior to, the date on which the 
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employer became a debtor in a case under title 11, United 
States Code, or similar Federal or State law. 
(3) This subsection shall apply only to plans (other than multi-

employer plans or CSEC plans) covered under section 4021 of this 
Act for which the funding target attainment percentage (as defined 
in section 303(d)(2)) is less than 100 percent after taking into ac-
count the effect of the amendment. 

(4) For purposes of this subsection, the term ‘‘employer’’ has 
the meaning set forth in section 302(b)(1), without regard to section 
302(b)(2). 

(j) DIVERSIFICATION REQUIREMENTS FOR CERTAIN INDIVIDUAL 
ACCOUNT PLANS.— 

(1) IN GENERAL.—An applicable individual account plan 
shall meet the diversification requirements of paragraphs (2), 
(3), and (4). 

(2) EMPLOYEE CONTRIBUTIONS AND ELECTIVE DEFERRALS IN-
VESTED IN EMPLOYER SECURITIES.—In the case of the portion of 
an applicable individual’s account attributable to employee con-
tributions and elective deferrals which is invested in employer 
securities, a plan meets the requirements of this paragraph if 
the applicable individual may elect to direct the plan to divest 
any such securities and to reinvest an equivalent amount in 
other investment options meeting the requirements of para-
graph (4). 

(3) EMPLOYER CONTRIBUTIONS INVESTED IN EMPLOYER SE-
CURITIES.—In the case of the portion of the account attrib-
utable to employer contributions other than elective deferrals 
which is invested in employer securities, a plan meets the re-
quirements of this paragraph if each applicable individual 
who— 

(A) is a participant who has completed at least 3 years 
of service, or 

(B) is a beneficiary of a participant described in sub-
paragraph (A) or of a deceased participant, 

may elect to direct the plan to divest any such securities and 
to reinvest an equivalent amount in other investment options 
meeting the requirements of paragraph (4). 

(4) INVESTMENT OPTIONS.— 
(A) IN GENERAL.—The requirements of this paragraph 

are met if the plan offers not less than 3 investment op-
tions, other than employer securities, to which an applica-
ble individual may direct the proceeds from the divestment 
of employer securities pursuant to this subsection, each of 
which is diversified and has materially different risk and 
return characteristics. 

(B) TREATMENT OF CERTAIN RESTRICTIONS AND CONDI-
TIONS.— 

(i) TIME FOR MAKING INVESTMENT CHOICES.—A 
plan shall not be treated as failing to meet the re-
quirements of this paragraph merely because the plan 
limits the time for divestment and reinvestment to 
periodic, reasonable opportunities occurring no less 
frequently than quarterly. 
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(ii) CERTAIN RESTRICTIONS AND CONDITIONS NOT 
ALLOWED.—Except as provided in regulations, a plan 
shall not meet the requirements of this paragraph if 
the plan imposes restrictions or conditions with re-
spect to the investment of employer securities which 
are not imposed on the investment of other assets of 
the plan. This subparagraph shall not apply to any re-
strictions or conditions imposed by reason of the appli-
cation of securities laws. 

(5) APPLICABLE INDIVIDUAL ACCOUNT PLAN.—For purposes 
of this subsection— 

(A) IN GENERAL.—The term ‘‘applicable individual ac-
count plan’’ means any individual account plan (as defined 
in section 3(34)) which holds any publicly traded employer 
securities. 

(B) EXCEPTION FOR CERTAIN ESOPS.—Such term does 
not include an employee stock ownership plan if— 

(i) there are no contributions to such plan (or 
earnings thereunder) which are held within such plan 
and are subject to subsection (k) or (m) of section 401 
of the Internal Revenue Code of 1986, and 

(ii) such plan is a separate plan (for purposes of 
section 414(l) of such Code) with respect to any other 
defined benefit plan or individual account plan main-
tained by the same employer or employers. 
(C) EXCEPTION FOR ONE PARTICIPANT PLANS.—Such 

term shall not include a one-participant retirement plan 
(as defined in section 101(i)(8)(B)). 

(D) CERTAIN PLANS TREATED AS HOLDING PUBLICLY 
TRADED EMPLOYER SECURITIES.— 

(i) IN GENERAL.—Except as provided in regulations 
or in clause (ii), a plan holding employer securities 
which are not publicly traded employer securities shall 
be treated as holding publicly traded employer securi-
ties if any employer corporation, or any member of a 
controlled group of corporations which includes such 
employer corporation, has issued a class of stock which 
is a publicly traded employer security. 

(ii) EXCEPTION FOR CERTAIN CONTROLLED GROUPS 
WITH PUBLICLY TRADED SECURITIES.—Clause (i) shall 
not apply to a plan if— 

(I) no employer corporation, or parent corpora-
tion of an employer corporation, has issued any 
publicly traded employer security, and 

(II) no employer corporation, or parent cor-
poration of an employer corporation, has issued 
any special class of stock which grants particular 
rights to, or bears particular risks for, the holder 
or issuer with respect to any corporation described 
in clause (i) which has issued any publicly traded 
employer security. 
(iii) DEFINITIONS.—For purposes of this subpara-

graph, the term— 
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(I) ‘‘controlled group of corporations’’ has the 
meaning given such term by section 1563(a) of the 
Internal Revenue Code of 1986, except that ‘‘50 
percent’’ shall be substituted for ‘‘80 percent’’ each 
place it appears, 

(II) ‘‘employer corporation’’ means a corpora-
tion which is an employer maintaining the plan, 
and 

(III) ‘‘parent corporation’’ has the meaning 
given such term by section 424(e) of such Code. 

(6) OTHER DEFINITIONS.—For purposes of this paragraph— 
(A) APPLICABLE INDIVIDUAL.—The term ‘‘applicable in-

dividual’’ means— 
(i) any participant in the plan, and 
(ii) any beneficiary who has an account under the 

plan with respect to which the beneficiary is entitled 
to exercise the rights of a participant. 
(B) ELECTIVE DEFERRAL.—The term ‘‘elective deferral’’ 

means an employer contribution described in section 
402(g)(3)(A) of the Internal Revenue Code of 1986. 

(C) EMPLOYER SECURITY.—The term ‘‘employer secu-
rity’’ has the meaning given such term by section 407(d)(1). 

(D) EMPLOYEE STOCK OWNERSHIP PLAN.—The term 
‘‘employee stock ownership plan’’ has the meaning given 
such term by section 4975(e)(7) of such Code. 

(E) PUBLICLY TRADED EMPLOYER SECURITIES.—The 
term ‘‘publicly traded employer securities’’ means employer 
securities which are readily tradable on an established se-
curities market. 

(F) YEAR OF SERVICE.—The term ‘‘year of service’’ has 
the meaning given such term by section 203(b)(2). 
(7) TRANSITION RULE FOR SECURITIES ATTRIBUTABLE TO EM-

PLOYER CONTRIBUTIONS.— 
(A) RULES PHASED IN OVER 3 YEARS.— 

(i) IN GENERAL.—In the case of the portion of an 
account to which paragraph (3) applies and which con-
sists of employer securities acquired in a plan year be-
ginning before January 1, 2007, paragraph (3) shall 
only apply to the applicable percentage of such securi-
ties. This subparagraph shall be applied separately 
with respect to each class of securities. 

(ii) EXCEPTION FOR CERTAIN PARTICIPANTS AGED 55 
OR OVER.—Clause (i) shall not apply to an applicable 
individual who is a participant who has attained age 
55 and completed at least 3 years of service before the 
first plan year beginning after December 31, 2005. 
(B) APPLICABLE PERCENTAGE.—For purposes of sub-

paragraph (A), the applicable percentage shall be deter-
mined as follows: 

Plan year to which The applicable 
paragraph (3) applies: percentage is: 

1st .................................................................................................................... 33
2d ..................................................................................................................... 66
3d ..................................................................................................................... 100. 
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(k) SPECIAL RULE FOR DETERMINING NORMAL RETIREMENT AGE 
FOR CERTAIN EXISTING DEFINED BENEFIT PLANS.— 

(1) IN GENERAL.—Notwithstanding section 3(24), an appli-
cable plan shall not be treated as failing to meet any require-
ment of this title, or as failing to have a uniform normal retire-
ment age for purposes of this title, solely because the plan pro-
vides for a normal retirement age described in paragraph (2). 

(2) APPLICABLE PLAN.—For purposes of this subsection— 
(A) IN GENERAL.—The term ‘‘applicable plan’’ means a 

defined benefit plan the terms of which, on or before De-
cember 8, 2014, provided for a normal retirement age 
which is the earlier of— 

(i) an age otherwise permitted under section 3(24), 
or 

(ii) the age at which a participant completes the 
number of years (not less than 30 years) of benefit ac-
crual service specified by the plan. 

A plan shall not fail to be treated as an applicable plan 
solely because the normal retirement age described in the 
preceding sentence only applied to certain participants or 
only applied to employees of certain employers in the case 
of a plan maintained by more than 1 employer. 

(B) EXPANDED APPLICATION.—Subject to subparagraph 
(C), if, after December 8, 2014, an applicable plan is 
amended to expand the application of the normal retire-
ment age described in subparagraph (A) to additional par-
ticipants or to employees of additional employers main-
taining the plan, such plan shall also be treated as an ap-
plicable plan with respect to such participants or employ-
ees. 

(C) LIMITATION ON EXPANDED APPLICATION.—A defined 
benefit plan shall be an applicable plan only with respect 
to an individual who— 

(i) is a participant in the plan on or before Janu-
ary 1, 2017, or 

(ii) is an employee at any time on or before Janu-
ary 1, 2017, of any employer maintaining the plan, 
and who becomes a participant in such plan after such 
date. 

(l) CROSS REFERENCE.—For special rules relating to plan provi-
sions adopted to preclude discrimination, see section 203(c)(2). 

REQUIREMENT OF JOINT AND SURVIVOR ANNUITY AND 
PRERETIREMENT SURVIVOR ANNUITY 

SEC. 205. ø1055¿ (a) Each pension plan to which this section 
applies shall provide that— 

(1) in the case of a vested participant who does not die be-
fore the annuity starting date, the accrued benefit payable to 
such participant shall be provided in the form of a qualified 
joint and survivor annuity, and 

(2) in the case of a vested participant who dies before the 
annuity starting date and who has a surviving spouse, a quali-
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35 So in original. 
36 So in original. Sections 7861(d)(1) and 7862(d)(9)(B) of P.L. 101–239 redesignated the two 

subsection (b)(3)’s as subsection (b)(4)’s. 

fied preretirement survivor annuity shall be provided to the 
surviving spouse of such participant. 
(b)(1) This section shall apply to— 

(A) any defined benefit plan, 
(B) any individual account plan which is subject to the 

funding standards of section 302, and 
(C) any participant under any other individual account 

plan unless— 
(i) such plan provides that the participant’s nonforfeit-

able accrued benefit (reduced by any security interest held 
by the plan by reason of a loan outstanding to such partici-
pant) is payable in full, on the death of the participant, to 
the participant’s surviving spouse (or, if there is no sur-
viving spouse or the surviving spouse consents in the man-
ner required under subsection (c)(2), to a designated bene-
ficiary), 

(ii) such participant does not elect the payment of ben-
efits in the form of a life annuity, and 

(iii) with respect to such participant, such plan is not 
a direct or indirect transferee (in a transfer after Decem-
ber 31, 1984) of a plan which is described in subparagraph 
(A) or (B) or to which this clause applied with respect to 
the participant. 

Clause (iii) of subparagraph (C) shall apply only with respect to the 
transferred assets (and income therefrom) if the plan separately ac-
counts for such assets and any income therefrom. 

(2)(A) In the case of— 
(i) a tax credit employee stock ownership plan (as defined 

in section 409(a) of the Internal Revenue Code of 1986), or 
(ii) an employee stock ownership plan (as defined in sec-

tion 4975(e)(7) of such Code), 
subsection (a) shall not apply to that portion of the employee’s ac-
crued benefit to which the requirements of section 409(h) of such 
Code apply. 

(B) Subparagraph (A) shall not apply with respect to any par-
ticipant unless the requirements of clause 35 (i), (ii), and (iii) of 
paragraph (1)(C) are met with respect to such participant. 

(4) 36 This section shall not apply to a plan which the Secretary 
of the Treasury or his delegate has determined is a plan described 
in section 404(c) of the Internal Revenue Code of 1986 (or a con-
tinuation thereof) in which participation is substantially limited to 
individuals who, before January 1, 1976, ceased employment cov-
ered by the plan. 

(4) 36 A plan shall not be treated as failing to meet the require-
ments of paragraph (1)(C) or (2) merely because the plan provides 
that benefits will not be payable to the surviving spouse of the par-
ticipant unless the participant and such spouse had been married 
throughout the 1-year period ending on the earlier of the partici-
pant’s annuity starting date or the date of the participant’s death. 

(c)(1) A plan meets the requirements of this section only if— 
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37 Subparagraph (A) of subsection (c)(1) (as amended by section 1004(b)(1) of Public Law 109– 
280) applies December 31, 2007 pursuant to subsection (c)(1) of such section 1004. Prior to De-
cember 31, 2007, such suparagraph reads as follows: 

(A) under the plan, each participant— 
(i) may elect at any time during the applicable election period to waive the qualified 

joint and survivor annuity form of benefit or the qualified preretirement survivor annu-
ity form of benefit (or both), and 

(ii) may revoke any such election at any time during the applicable election period, 
and 

38 The amendment to insert ‘‘and of the qualified optional survivor annuity’’ after ‘‘annuity’’ 
made by section 1004(b)(3) of Public Law 109–280 applies December 31, 2007 pursuant to sub-
section (c)(1) of such section 1004. 

(A) 37 under the plan, each participant— 
(i) may elect at any time during the applicable election 

period to waive the qualified joint and survivor annuity 
form of benefit or the qualified preretirement survivor an-
nuity form of benefit (or both), 

(ii) if the participant elects a waiver under clause (i), 
may elect the qualified optional survivor annuity at any 
time during the applicable election period, and 

(iii) may revoke any such election at any time during 
the applicable election period, and 
(B) the plan meets the requirements of paragraphs (2), (3), 

and (4). 
(2) Each plan shall provide that an election under paragraph 

(1)(A)(i) shall not take effect unless— 
(A)(i) the spouse of the participant consents in writing to 

such election, (ii) such election designates a beneficiary (or a 
form of benefits) which may not be changed without spousal 
consent (or the consent of the spouse expressly permits des-
ignations by the participant without any requirement of fur-
ther consent by the spouse), and (iii) the spouse’s consent ac-
knowledges the effect of such election and is witnessed by a 
plan representative or a notary public, or 

(B) it is established to the satisfaction of a plan represent-
ative that the consent required under subparagraph (A) may 
not be obtained because there is no spouse, because the spouse 
cannot be located, or because of such other circumstances as 
the Secretary of the Treasury may by regulations prescribe. 

Any consent by a spouse (or establishment that the consent of a 
spouse may not be obtained) under the preceding sentence shall be 
effective only with respect to such spouse. 

(3)(A) Each plan shall provide to each participant, within a 
reasonable period of time before the annuity starting date (and con-
sistent with such regulations as the Secretary of the Treasury may 
prescribe) a written explanation of— 

(i) the terms and conditions of the qualified joint and sur-
vivor annuity and of the qualified optional survivor annuity 38, 

(ii) the participant’s right to make, and the effect of, an 
election under paragraph (1) to waive the joint and survivor 
annuity form of benefit, 

(iii) the rights of the participant’s spouse under paragraph 
(2), and 

(iv) the right to make, and the effect of, a revocation of an 
election under paragraph (1). 
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39 So in original. The word ‘‘Act’’ appears to be referring back to an action taken by the plan 
fiduciary and therefore should not be capitalized. 

(B)(i) Each plan shall provide to each participant, within the 
applicable period with respect to such participant (and consistent 
with such regulations as the Secretary may prescribe), a written 
explanation with respect to the qualified preretirement survivor 
annuity comparable to that required under subparagraph (A). 

(ii) For purposes of clause (i), the term ‘‘applicable period’’ 
means, with respect to a participant, whichever of the following pe-
riods ends last: 

(I) The period beginning with the first day of the plan year 
in which the participant attains age 32 and ending with the 
close of the plan year preceding the plan year in which the par-
ticipant attains age 35. 

(II) A reasonable period after the individual becomes a 
participant. 

(III) A reasonable period ending after paragraph (5) ceases 
to apply to the participant. 

(IV) A reasonable period ending after section 205 applies 
to the participant. 

In the case of a participant who separates from service before at-
taining age 35, the applicable period shall be a reasonable period 
after separation. 

(4) Each plan shall provide that, if this section applies to a par-
ticipant when part or all of the participant’s accrued benefit is to 
be used as security for a loan, no portion of the participant’s ac-
crued benefit may be used as security for such loan unless— 

(A) the spouse of the participant (if any) consents in writ-
ing to such use during the 90-day period ending on the date 
on which the loan is to be so secured, and 

(B) requirements comparable to the requirements of para-
graph (2) are met with respect to such consent. 
(5)(A) The requirements of this subsection shall not apply with 

respect to the qualified joint and survivor annuity form of benefit 
or the qualified preretirement survivor annuity form of benefit, as 
the case may be, if such benefit may not be waived (or another ben-
eficiary selected) and if the plan fully subsidizes the costs of such 
benefit. 

(B) For purposes of subparagraph (A), a plan fully subsidizes 
the costs of a benefit if under the plan the failure to waive such 
benefit by a participant would not result in a decrease in any plan 
benefits with respect to such participant and would not result in 
increased contributions from such participant. 

(6) If a plan fiduciary acts in accordance with part 4 of this 
subtitle in— 

(A) relying on a consent or revocation referred to in para-
graph (1)(A), or 

(B) making a determination under paragraph (2), 
then such consent, revocation, or determination shall be treated as 
valid for purposes of discharging the plan from liability to the ex-
tent of payments made pursuant to such Act. 39 

(7) For purposes of this subsection, the term ‘‘applicable elec-
tion period’’ means— 
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40 Subsection (d) (as amended by section 1004(b)(2) of Public Law 109–280) applies December 
31, 2007 pursuant to subsection (c)(1) of such section 1004. Prior to December 31, 2007, such 
subsection reads as follows: 

(d) For purposes of this section, the term ‘‘qualified joint and survivor annuity’’ means an an-
nuity— 

(1) for the life of the participant with a survivor annuity for the life of the spouse which 
is not less than 50 percent of (and is not greater than 100 percent of) the amount of the 
annuity which is payable during the joint lives of the participant and the spouse, and 

(2) which is the actuarial equivalent of a single annuity for the life of the participant. 
Such term also includes any annuity in a form having the effect of an annuity described in 

the preceding sentence. 

(A) in the case of an election to waive the qualified joint 
and survivor annuity form of benefit, the 180-day period end-
ing on the annuity starting date, or 

(B) in the case of an election to waive the qualified pre-
retirement survivor annuity, the period which begins on the 
first day of the plan year in which the participant attains age 
35 and ends on the date of the participant’s death. 

In the case of a participant who is separated from service, the ap-
plicable election period under subparagraph (B) with respect to 
benefits accrued before the date of such separation from service 
shall not begin later than such date. 

(8) Notwithstanding any other provision of this sub-
section— 

(A)(i) A plan may provide the written explanation de-
scribed in paragraph (3)(A) after the annuity starting date. 
In any case to which this subparagraph applies, the appli-
cable election period under paragraph (7) shall not end be-
fore the 30th day after the date on which such explanation 
is provided. 

(ii) The Secretary of the Treasury may by regulations 
limit the application of clause (i), except that such regula-
tions may not limit the period of time by which the annu-
ity starting date precedes the provision of the written ex-
planation other than by providing that the annuity start-
ing date may not be earlier than termination of employ-
ment. 

(B) A plan may permit a participant to elect (with any 
applicable spousal consent) to waive any requirement that 
the written explanation be provided at least 30 days before 
the annuity starting date (or to waive the 30-day require-
ment under subparagraph (A)) if the distribution com-
mences more than 7 days after such explanation is pro-
vided. 

(d)(1) 40 For purposes of this section, the term ‘‘qualified joint 
and survivor annuity’’ means an annuity— 

(A) for the life of the participant with a survivor annuity 
for the life of the spouse which is not less than 50 percent of 
(and is not greater than 100 percent of) the amount of the an-
nuity which is payable during the joint lives of the participant 
and the spouse, and 

(B) which is the actuarial equivalent of a single annuity 
for the life of the participant. 

Such term also includes any annuity in a form having the effect of 
an annuity described in the preceding sentence. 
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(2)(A) For purposes of this section, the term ‘‘qualified optional 
survivor annuity’’ means an annuity— 

(i) for the life of the participant with a survivor annuity for 
the life of the spouse which is equal to the applicable percent-
age of the amount of the annuity which is payable during the 
joint lives of the participant and the spouse, and 

(ii) which is the actuarial equivalent of a single annuity for 
the life of the participant. 

Such term also includes any annuity in a form having the effect of 
an annuity described in the preceding sentence. 

(B)(i) For purposes of subparagraph (A), if the survivor annuity 
percentage— 

(I) is less than 75 percent, the applicable percentage is 75 
percent, and 

(II) is greater than or equal to 75 percent, the applicable 
percentage is 50 percent. 
(ii) For purposes of clause (i), the term ‘‘survivor annuity per-

centage’’ means the percentage which the survivor annuity under 
the plan’s qualified joint and survivor annuity bears to the annuity 
payable during the joint lives of the participant and the spouse. 

(e) For purposes of this section— 
(1) Except as provided in paragraph (2), the term ‘‘quali-

fied preretirement survivor annuity’’ means a survivor annuity 
for the life of the surviving spouse of the participant if— 

(A) the payments to the surviving spouse under such 
annuity are not less than the amounts which would be 
payable as a survivor annuity under the qualified joint and 
survivor annuity under the plan (or the actuarial equiva-
lent thereof) if— 

(i) in the case of a participant who dies after the 
date on which the participant attained the earliest re-
tirement age, such participant had retired with an im-
mediate qualified joint and survivor annuity on the 
day before the participant’s date of death, or 

(ii) in the case of a participant who dies on or be-
fore the date on which the participant would have at-
tained the earliest retirement age, such participant 
had— 

(I) separated from service on the date of 
death, 

(II) survived to the earliest retirement age, 
(III) retired with an immediate qualified joint 

and survivor annuity at the earliest retirement 
age, and 

(IV) died on the day after the day on which 
such participant would have attained the earliest 
retirement age, and 

(B) under the plan, the earliest period for which the 
surviving spouse may receive a payment under such annu-
ity is not later than the month in which the participant 
would have attained the earliest retirement age under the 
plan. 
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In the case of an individual who separated from service before 
the date of such individual’s death, subparagraph (A)(ii)(I) 
shall not apply. 

(2) In the case of any individual account plan or partici-
pant described in subparagraph (B) or (C) of subsection (b)(1), 
the term ‘‘qualified preretirement survivor annuity’’ means an 
annuity for the life of the surviving spouse the actuarial equiv-
alent of which is not less than 50 percent of the portion of the 
account balance of the participant (as of the date of death) to 
which the participant had a nonforfeitable right (within the 
meaning of section 203). 

(3) For purposes of paragraphs (1) and (2), any security in-
terest held by the plan by reason of a loan outstanding to the 
participant shall be taken into account in determining the 
amount of the qualified preretirement survivor annuity. 
(f)(1) Except as provided in paragraph (2), a plan may provide 

that a qualified joint and survivor annuity (or a qualified preretire-
ment survivor annuity) will not be provided unless the participant 
and spouse had been married throughout the 1-year period ending 
on the earlier of— 

(A) the participant’s annuity starting date, or 
(B) the date of the participant’s death. 

(2) For purposes of paragraph (1), if— 
(A) a participant marries within 1 year before the annuity 

starting date, and 
(B) the participant and the participant’s spouse in such 

marriage have been married for at least a 1-year period ending 
on or before the date of the participant’s death, 

such participant and such spouse shall be treated as having been 
married throughout the 1-year period ending on the participant’s 
annuity starting date. 

(g)(1) A plan may provide that the present value of a qualified 
joint and survivor annuity or a qualified preretirement survivor an-
nuity will be immediately distributed if such value does not exceed 
the amount that can be distributed without the participant’s con-
sent under section 203(e). No distribution may be made under the 
preceding sentence after the annuity starting date unless the par-
ticipant and the spouse of the participant (or where the participant 
has died, the surviving spouse) consent in writing to such distribu-
tion. 

(2) If— 
(A) the present value of the qualified joint and survivor an-

nuity or the qualified preretirement survivor annuity exceeds 
the amount that can be distributed without the participant’s 
consent under section 203(e), and 

(B) the participant and the spouse of the participant (or 
where the participant has died, the surviving spouse) consent 
in writing to the distribution, 

the plan may immediately distribute the present value of such an-
nuity. 

(3)(A) For purposes of paragraphs (1) and (2), the present value 
shall not be less than the present value calculated by using the ap-
plicable mortality table and the applicable interest rate. 

(B) For purposes of subparagraph (A)— 
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(i) The term ‘‘applicable mortality table’’ means a mortality 
table, modified as appropriate by the Secretary of the Treas-
ury, based on the mortality table specified for the plan year 
under subparagraph (A) of section 303(h)(3) (without regard to 
subparagraph (C) or (D) of such section). 

(ii) The term ‘‘applicable interest rate’’ means the adjusted 
first, second, and third segment rates applied under rules simi-
lar to the rules of section 303(h)(2)(C) (determined by not tak-
ing into account any adjustment under clause (iv) thereof) for 
the month before the date of the distribution or such other 
time as the Secretary of the Treasury may by regulations pre-
scribe. 

(iii) For purposes of clause (ii), the adjusted first, second, 
and third segment rates are the first, second, and third seg-
ment rates which would be determined under section 
303(h)(2)(C) (determined by not taking into account any adjust-
ment under clause (iv) thereof) if section 303(h)(2)(D) were ap-
plied by substituting the average yields for the month de-
scribed in clause (ii) for the average yields for the 24-month pe-
riod described in such section. 
(h) For purposes of this section— 

(1) The term ‘‘vested participant’’ means any participant 
who has a nonforfeitable right (within the meaning of section 
3(19)) to any portion of such participant’s accrued benefit. 

(2)(A) The term ‘‘annuity starting date’’ means— 
(i) the first day of the first period for which an amount 

is payable as an annuity, or 
(ii) in the case of a benefit not payable in the form of 

an annuity, the first day on which all events have occurred 
which entitle the participant to such benefit. 
(B) For purposes of subparagraph (A), the first day of the 

first period for which a benefit is to be received by reason of 
disability shall be treated as the annuity starting date only if 
such benefit is not an auxiliary benefit. 

(3) The term ‘‘earliest retirement age’’ means the earliest 
date on which, under the plan, the participant could elect to 
receive retirement benefits. 
(i) A plan may take into account in any equitable manner (as 

determined by the Secretary of the Treasury) any increased costs 
resulting from providing a qualified joint or survivor annuity or a 
qualified preretirement survivor annuity. 

(j) If the use of any participant’s accrued benefit (or any por-
tion thereof) as security for a loan meets the requirements of sub-
section (c)(4), nothing in this section shall prevent any distribution 
required by reason of a failure to comply with the terms of such 
loan. 

(k) No consent of a spouse shall be effective for purposes of 
subsection (g)(1) or (g)(2) (as the case may be) unless requirements 
comparable to the requirements for spousal consent to an election 
under subsection (c)(1)(A) are met. 

(l) In prescribing regulations under this section, the Secretary 
of the Treasury shall consult with the Secretary of Labor. 
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41 By reason of the reassignment of functions under Reorganization Plan No. 4 of 1978, some 
references in title I to the ‘‘Secretary’’ are construed to be references to the Secretary of the 
Treasury. 

42 The current correct reference is to the contribution and benefit base under section 230 of 
the Social Security Act. 

OTHER PROVISIONS RELATING TO FORM AND PAYMENT OF BENEFITS 

SEC. 206. ø1056¿ (a) Each pension plan shall provide that un-
less the participant otherwise elects, the payment of benefits under 
the plan to the participant shall begin not later than the 60th day 
after the latest of the close of the plan year in which— 

(1) occurs the date on which the participant attains the 
earlier of age 65 or the normal retirement age specified under 
the plan, 

(2) occurs the 10th anniversary of the year in which the 
participant commenced participation in the plan, or 

(3) the participant terminates his service with the em-
ployer. 

In the case of a plan which provides for the payment of an early 
retirement benefit, such plan shall provide that a participant who 
satisfied the service requirements for such early retirement benefit, 
but separated from the service (with any nonforfeitable right to an 
accrued benefit) before satisfying the age requirement for such 
early retirement benefit, is entitled upon satisfaction of such age 
requirement to receive a benefit not less than the benefit to which 
he would be entitled at the normal retirement age, actuarially re-
duced under regulations prescribed by the Secretary of the Treas-
ury. 

(b) If— 
(1) a participant or beneficiary is receiving benefits under 

a pension plan, or 
(2) a participant is separated from the service and has 

non-forfeitable rights to benefits, 
a plan may not decrease benefits of such a participant by reason 
of any increase in the benefit levels payable under title II of the 
Social Security Act ø(42 U.S.C. 401 et seq.)¿ or the Railroad Retire-
ment Act of 1937 øRailroad Retirement Act of 1974 (45 U.S.C. 231 
et seq.)¿ 41 or any increase in the wage base 42 under such title II, 
if such increase takes place after the date of the enactment of this 
Act øSeptember 2, 1974¿ or (if later) the earlier of the date of first 
entitlement of such benefits or the date of such separation. 

(c) No pension plan may provide that any part of a partici-
pant’s accrued benefit derived from employer contributions (wheth-
er or not otherwise nonforfeitable) is forfeitable solely because of 
withdrawal by such participant of any amount attributable to the 
benefit derived from contributions made by such participant. The 
preceding sentence shall not apply (1) to the accrued benefit of any 
participant unless, at the time of such withdrawal, such participant 
has a nonforfeitable right to at least 50 percent of such accrued 
benefit, or (2) to the extent that an accrued benefit is permitted to 
be forfeited in accordance with section 203(a)(3)(D)(iii). 

(d)(1) Each pension plan shall provide that benefits provided 
under the plan may not be assigned or alienated. 

(2) For the purposes of paragraph (1) of this subsection, there 
shall not be taken into account any voluntary and revocable assign-
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ment of not to exceed 10 percent of any benefit payment, or of any 
irrevocable assignment or alienation of benefits executed before the 
date of enactment of this Act øSeptember 2, 1974¿. The preceding 
sentence shall not apply to any assignment or alienation made for 
the purposes of defraying plan administration costs. For purposes 
of this paragraph a loan made to a participant or beneficiary shall 
not be treated as an assignment or alienation if such loan is se-
cured by the participant’s accrued nonforfeitable benefit and is ex-
empt from the tax imposed by section 4975 of the Internal Revenue 
Code of 1986 (relating to tax on prohibited transactions) by reason 
of section 4975(d)(1) of such Code. 

(3)(A) Paragraph (1) shall apply to the creation, assignment, or 
recognition of a right to any benefit payable with respect to a par-
ticipant pursuant to a domestic relations order, except that para-
graph (1) shall not apply if the order is determined to be a quali-
fied domestic relations order. Each pension plan shall provide for 
the payment of benefits in accordance with the applicable require-
ments of any qualified domestic relations order. 

(B) For purposes of this paragraph— 
(i) the term ‘‘qualified domestic relations order’’ means a 

domestic relations order— 
(I) which creates or recognizes the existence of an al-

ternate payee’s right to, or assigns to an alternate payee 
the right to, receive all or a portion of the benefits payable 
with respect to a participant under a plan, and 

(II) with respect to which the requirements of sub-
paragraphs (C) and (D) are met, and 
(ii) the term ‘‘domestic relations order’’ means any judg-

ment, decree, or order (including approval of a property settle-
ment agreement) which— 

(I) relates to the provision of child support, alimony 
payments, or marital property rights to a spouse, former 
spouse, child, or other dependent of a participant, and 

(II) is made pursuant to a State or Tribal domestic re-
lations law (including a community property law). 

For purposes of clause (ii), the term ‘‘Tribal’’ with respect to a do-
mestic relations law means such a law which is issued by or under 
the laws of an Indian tribal government, a subdivision of such an 
Indian tribal government, or an agency or instrumentality of ei-
ther. 

(C) A domestic relations order meets the requirements of this 
subparagraph only if such order clearly specifies— 

(i) the name and the last known mailing address (if any) 
of the participant and the name and mailing address of each 
alternate payee covered by the order, 

(ii) the amount or percentage of the participant’s benefits 
to be paid by the plan to each such alternate payee, or the 
manner in which such amount or percentage is to be deter-
mined, 

(iii) the number of payments or period to which such order 
applies, and 

(iv) each plan to which such order applies. 
(D) A domestic relations order meets the requirements of this 

subparagraph only if such order— 
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(i) does not require a plan to provide any type or form of 
benefit, or any option, not otherwise provided under the plan, 

(ii) does not require the plan to provide increased benefits 
(determined on the basis of actuarial value), and 

(iii) does not require the payment of benefits to an alter-
nate payee which are required to be paid to another alternate 
payee under another order previously determined to be a quali-
fied domestic relations order. 
(E)(i) A domestic relations order shall not be treated as failing 

to meet the requirements of clause (i) of subparagraph (D) solely 
because such order requires that payment of benefits be made to 
an alternate payee— 

(I) in the case of any payment before a participant has sep-
arated from service, on or after the date on which the partici-
pant attains (or would have attained) the earliest retirement 
age, 

(II) as if the participant had retired on the date on which 
such payment is to begin under such order (but taking into ac-
count only the present value of benefits actually accrued and 
not taking into account the present value of any employer sub-
sidy for early retirement), and 

(III) in any form in which such benefits may be paid under 
the plan to the participant (other than in the form of a joint 
and survivor annuity with respect to the alternate payee and 
his or her subsequent spouse). 
For purposes of subclause (II), the interest rate assumption 
used in determining the present value shall be the interest 
rate specified in the plan or, if no rate is specified, 5 percent. 
(ii) For purposes of this subparagraph, the term ‘‘earliest re-

tirement age’’ means the earlier of— 
(I) the date on which the participant is entitled to a dis-

tribution under the plan, or 
(II) the later of the date of the participant attains age 50 

or the earliest date on which the participant could begin re-
ceiving benefits under the plan if the participant separated 
from service. 
(F) To the extent provided in any qualified domestic relations 

order— 
(i) the former spouse of a participant shall be treated as 

a surviving spouse of such participant for purposes of section 
205 (and any spouse of the participant shall not be treated as 
a spouse of the participant for such purposes), and 

(ii) if married for at least 1 year, the surviving former 
spouse shall be treated as meeting the requirements of section 
205(f). 
(G)(i) In the case of any domestic relations order received by 

a plan— 
(I) the plan administrator shall promptly notify the partici-

pant and each alternate payee of the receipt of such order and 
the plan’s procedures for determining the qualified status of 
domestic relations orders, and 

(II) within a reasonable period after receipt of such order, 
the plan administrator shall determine whether such order is 
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a qualified domestic relations order and notify the participant 
and each alternate payee of such determination. 
(ii) Each plan shall establish reasonable procedures to deter-

mine the qualified status of domestic relations orders and to ad-
minister distributions under such qualified orders. Such proce-
dures— 

(I) shall be in writing, 
(II) shall provide for the notification of each person speci-

fied in a domestic relations order as entitled to payment of 
benefits under the plan (at the address included in the domes-
tic relations order) of such procedures promptly upon receipt by 
the plan of the domestic relations order, and 

(III) shall permit an alternate payee to designate a rep-
resentative for receipt of copies of notices that are sent to the 
alternate payee with respect to a domestic relations order. 
(H)(i) During any period in which the issue of whether a do-

mestic relations order is a qualified domestic relations order is 
being determined (by the plan administrator, by a court of com-
petent jurisdiction, or otherwise), the plan administrator shall sep-
arately account for the amounts (hereinafter in this subparagraph 
referred to as the ‘‘segregated amounts’’) which would have been 
payable to the alternate payee during such period if the order had 
been determined to be a qualified domestic relations order. 

(ii) If within the 18-month period described in clause (v) the 
order (or modification thereof) is determined to be a qualified do-
mestic relations order, the plan administrator shall pay the seg-
regated amounts (including any interest thereon) to the person or 
persons entitled thereto. 

(iii) If within the 18-month period described in clause (v)— 
(I) it is determined that the order is not a qualified domes-

tic relations order, or 
(II) the issue as to whether such order is a qualified do-

mestic relations order is not resolved, 
then the plan administrator shall pay the segregated amounts (in-
cluding any interest thereon) to the person or persons who would 
have been entitled to such amounts if there had been no order. 

(iv) Any determination that an order is a qualified domestic re-
lations order which is made after the close of the 18-month period 
described in clause (v) shall be applied prospectively only. 

(v) For purposes of this subparagraph, the 18-month period de-
scribed in this clause is the 18-month period beginning with the 
date on which the first payment would be required to be made 
under the domestic relations order. 

(I) If a plan fiduciary acts in accordance with part 4 of this 
subtitle in— 

(i) treating a domestic relations order as being (or not 
being) a qualified domestic relations order, or 

(ii) taking action under subparagraph (H), 
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43 So in original. The word ‘‘Act’’ appears to be referring back to the an action taken by the 
plan fidaciary and therefore should not be capitalized. 

then the plan’s obligation to the participant and each alternate 
payee shall be discharged to the extent of any payment made pur-
suant to such Act. 43 

(J) A person who is an alternate payee under a qualified do-
mestic relations order shall be considered for purposes of any provi-
sion of this Act a beneficiary under the plan. Nothing in the pre-
ceding sentence shall permit a requirement under section 4001 of 
the payment of more than 1 premium with respect to a participant 
for any period. 

(K) The term ‘‘alternate payee’’ means any spouse, former 
spouse, child, or other dependent of a participant who is recognized 
by a domestic relations order as having a right to receive all, or a 
portion of, the benefits payable under a plan with respect to such 
participant. 

(L) This paragraph shall not apply to any plan to which para-
graph (1) does not apply. 

(M) Payment of benefits by a pension plan in accordance with 
the applicable requirements of a qualified domestic relations order 
shall not be treated as garnishment for purposes of section 303(a) 
of the Consumer Credit Protection Act ø15 U.S.C. 1673(a)¿. 

(N) In prescribing regulations under this paragraph, the Sec-
retary shall consult with the Secretary of the Treasury. 

(4) Paragraph (1) shall not apply to any offset of a participant’s 
benefits provided under an employee pension benefit plan against 
an amount that the participant is ordered or required to pay to the 
plan if— 

(A) the order or requirement to pay arises— 
(i) under a judgment of conviction for a crime involv-

ing such plan, 
(ii) under a civil judgment (including a consent order 

or decree) entered by a court in an action brought in con-
nection with a violation (or alleged violation) of part 4 of 
this subtitle, or 

(iii) pursuant to a settlement agreement between the 
Secretary and the participant, or a settlement agreement 
between the Pension Benefit Guaranty Corporation and 
the participant, in connection with a violation (or alleged 
violation) of part 4 of this subtitle by a fiduciary or any 
other person, 
(B) the judgment, order, decree, or settlement agreement 

expressly provides for the offset of all or part of the amount or-
dered or required to be paid to the plan against the partici-
pant’s benefits provided under the plan, and 

(C) in a case in which the survivor annuity requirements 
of section 205 apply with respect to distributions from the plan 
to the participant, if the participant has a spouse at the time 
at which the offset is to be made— 

(i) either— 
(I) such spouse has consented in writing to such 

offset and such consent is witnessed by a notary public 
or representative of the plan (or it is established to the 
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satisfaction of a plan representative that such consent 
may not be obtained by reason of circumstances de-
scribed in section 205(c)(2)(B)), or 

(II) an election to waive the right of the spouse to 
a qualified joint and survivor annuity or a qualified 
preretirement survivor annuity is in effect in accord-
ance with the requirements of section 205(c), 
(ii) such spouse is ordered or required in such judg-

ment, order, decree, or settlement to pay an amount to the 
plan in connection with a violation of part 4 of this sub-
title, or 

(iii) in such judgment, order, decree, or settlement, 
such spouse retains the right to receive the survivor annu-
ity under a qualified joint and survivor annuity provided 
pursuant to section 205(a)(1) and under a qualified pre-
retirement survivor annuity provided pursuant to section 
205(a)(2), determined in accordance with paragraph (5). 

A plan shall not be treated as failing to meet the requirements of 
section 205 solely by reason of an offset under this paragraph. 

(5)(A) The survivor annuity described in paragraph (4)(C)(iii) 
shall be determined as if— 

(i) the participant terminated employment on the date of 
the offset, 

(ii) there was no offset, 
(iii) the plan permitted commencement of benefits only on 

or after normal retirement age, 
(iv) the plan provided only the minimum-required qualified 

joint and survivor annuity, and 
(v) the amount of the qualified preretirement survivor an-

nuity under the plan is equal to the amount of the survivor an-
nuity payable under the minimum-required qualified joint and 
survivor annuity. 
(B) For purposes of this paragraph, the term ‘‘minimum-re-

quired qualified joint and survivor annuity’’ means the qualified 
joint and survivor annuity which is the actuarial equivalent of the 
participant’s accrued benefit (within the meaning of section 3(23)) 
and under which the survivor annuity is 50 percent of the amount 
of the annuity which is payable during the joint lives of the partici-
pant and the spouse. 

(e) LIMITATION ON DISTRIBUTIONS OTHER THAN LIFE ANNUITIES 
PAID BY THE PLAN.— 

(1) IN GENERAL.—Notwithstanding any other provision of 
this part, the fiduciary of a pension plan that is subject to the 
additional funding requirements of section 303(j)(4) shall not 
permit a prohibited payment to be made from a plan during a 
period in which such plan has a liquidity shortfall (as defined 
in section 303(j)(4)(E)(i)). 

(2) PROHIBITED PAYMENT.—For purposes of paragraph (1), 
the term ‘‘prohibited payment’’ means— 

(A) any payment, in excess of the monthly amount 
paid under a single life annuity (plus any social security 
supplements described in the last sentence of section 
204(b)(1)(G)), to a participant or beneficiary whose annuity 

VerDate Nov 24 2008 19:35 Feb 28, 2023 Jkt 000000 PO 00000 Frm 00103 Fmt 9001 Sfmt 9001 G:\COMP\ERISA\ERISAO1.BEL HOLC

February 28, 2023 

G:\COMP\ERISA\EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 19....XML

    
As Amended Through P.L. 117-328, Enacted December 29, 2022



104 Sec. 206 ERISA 

44 PPA section 104(a) provides for a delayed effective date for multiple employer plans of cer-
tain cooperatives until as late as plan years beginning on or after 1/1/2017, with a special inter-
est rate applicable prior to the effective date. PPA section 105(a) provides for a delayed effective 
date for certain PBGC settlement plans until plan years beginning on or after 1/1/2014. PPA 
section 106(a) provides for a delayed effective date for plans of certain government contractors 
until plan years beginning on or after 1/1/2011, with a special interest rate applicable prior to 
the effective date. 

starting date (as defined in section 205(h)(2)), that occurs 
during the period referred to in paragraph (1), 

(B) any payment for the purchase of an irrevocable 
commitment from an insurer to pay benefits, and 

(C) any other payment specified by the Secretary of 
the Treasury by regulations. 
(3) PERIOD OF SHORTFALL.—For purposes of this sub-

section, a plan has a liquidity shortfall during the period that 
there is an underpayment of an installment under section 
303(j)(3) by reason of section 303(j)(4)(A). 

(4) COORDINATION WITH OTHER PROVISIONS.—Compliance 
with this subsection shall not constitute a violation of any 
other provision of this Act. 
(f) MISSING PARTICIPANTS IN TERMINATED PLANS.—In the case 

of a plan covered by section 4050, upon termination of the plan, 
benefits of missing participants shall be treated in accordance with 
section 4050. 

(g) 44 FUNDING-BASED LIMITS ON BENEFITS AND BENEFIT AC-
CRUALS UNDER SINGLE-EMPLOYER PLANS.— 

(1) FUNDING-BASED LIMITATION ON SHUTDOWN BENEFITS 
AND OTHER UNPREDICTABLE CONTINGENT EVENT BENEFITS 
UNDER SINGLE-EMPLOYER PLANS.— 

(A) IN GENERAL.—If a participant of a defined benefit 
plan which is a single-employer plan is entitled to an un-
predictable contingent event benefit payable with respect 
to any event occurring during any plan year, the plan shall 
provide that such benefit may not be provided if the ad-
justed funding target attainment percentage for such plan 
year— 

(i) is less than 60 percent, or 
(ii) would be less than 60 percent taking into ac-

count such occurrence. 
(B) EXEMPTION.—Subparagraph (A) shall cease to 

apply with respect to any plan year, effective as of the first 
day of the plan year, upon payment by the plan sponsor 
of a contribution (in addition to any minimum required 
contribution under section 303) equal to— 

(i) in the case of subparagraph (A)(i), the amount 
of the increase in the funding target of the plan (under 
section 303) for the plan year attributable to the occur-
rence referred to in subparagraph (A), and 

(ii) in the case of subparagraph (A)(ii), the amount 
sufficient to result in an adjusted funding target at-
tainment percentage of 60 percent. 
(C) UNPREDICTABLE CONTINGENT EVENT BENEFIT.—For 

purposes of this paragraph, the term ‘‘unpredictable con-
tingent event benefit’’ means any benefit payable solely by 
reason of— 
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(i) a plant shutdown (or similar event, as deter-
mined by the Secretary of the Treasury), or 

(ii) an event other than the attainment of any age, 
performance of any service, receipt or derivation of 
any compensation, or occurrence of death or disability. 

(2) LIMITATIONS ON PLAN AMENDMENTS INCREASING LIABIL-
ITY FOR BENEFITS.— 

(A) IN GENERAL.—No amendment to a defined benefit 
plan which is a single-employer plan which has the effect 
of increasing liabilities of the plan by reason of increases 
in benefits, establishment of new benefits, changing the 
rate of benefit accrual, or changing the rate at which bene-
fits become nonforfeitable may take effect during any plan 
year if the adjusted funding target attainment percentage 
for such plan year is— 

(i) less than 80 percent, or 
(ii) would be less than 80 percent taking into ac-

count such amendment. 
(B) EXEMPTION.—Subparagraph (A) shall cease to 

apply with respect to any plan year, effective as of the first 
day of the plan year (or if later, the effective date of the 
amendment), upon payment by the plan sponsor of a con-
tribution (in addition to any minimum required contribu-
tion under section 303) equal to— 

(i) in the case of subparagraph (A)(i), the amount 
of the increase in the funding target of the plan (under 
section 303) for the plan year attributable to the 
amendment, and 

(ii) in the case of subparagraph (A)(ii), the amount 
sufficient to result in an adjusted funding target at-
tainment percentage of 80 percent. 
(C) EXCEPTION FOR CERTAIN BENEFIT INCREASES.—Sub-

paragraph (A) shall not apply to any amendment which 
provides for an increase in benefits under a formula which 
is not based on a participant’s compensation, but only if 
the rate of such increase is not in excess of the contem-
poraneous rate of increase in average wages of partici-
pants covered by the amendment. 
(3) LIMITATIONS ON ACCELERATED BENEFIT DISTRIBU-

TIONS.— 
(A) FUNDING PERCENTAGE LESS THAN 60 PERCENT.—A 

defined benefit plan which is a single-employer plan shall 
provide that, in any case in which the plan’s adjusted 
funding target attainment percentage for a plan year is 
less than 60 percent, the plan may not pay any prohibited 
payment after the valuation date for the plan year. 

(B) BANKRUPTCY.—A defined benefit plan which is a 
single-employer plan shall provide that, during any period 
in which the plan sponsor is a debtor in a case under title 
11, United States Code, or similar Federal or State law, 
the plan may not pay any prohibited payment. The pre-
ceding sentence shall not apply on or after the date on 
which the enrolled actuary of the plan certifies that the 
adjusted funding target attainment percentage of such 
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plan (determined by not taking into account any adjust-
ment of segment rates under section 303(h)(2)(C)(iv)) is not 
less than 100 percent. 

(C) LIMITED PAYMENT IF PERCENTAGE AT LEAST 60 PER-
CENT BUT LESS THAN 80 PERCENT.— 

(i) IN GENERAL.—A defined benefit plan which is 
a single-employer plan shall provide that, in any case 
in which the plan’s adjusted funding target attainment 
percentage for a plan year is 60 percent or greater but 
less than 80 percent, the plan may not pay any prohib-
ited payment after the valuation date for the plan 
year to the extent the amount of the payment exceeds 
the lesser of— 

(I) 50 percent of the amount of the payment 
which could be made without regard to this sub-
section, or 

(II) the present value (determined under guid-
ance prescribed by the Pension Benefit Guaranty 
Corporation, using the interest and mortality as-
sumptions under section 205(g)) of the maximum 
guarantee with respect to the participant under 
section 4022. 
(ii) ONE-TIME APPLICATION.— 

(I) IN GENERAL.—The plan shall also provide 
that only 1 prohibited payment meeting the re-
quirements of clause (i) may be made with respect 
to any participant during any period of consecu-
tive plan years to which the limitations under ei-
ther subparagraph (A) or (B) or this subparagraph 
applies. 

(II) TREATMENT OF BENEFICIARIES.—For pur-
poses of this clause, a participant and any bene-
ficiary on his behalf (including an alternate payee, 
as defined in section 206(d)(3)(K)) shall be treated 
as 1 participant. If the accrued benefit of a partici-
pant is allocated to such an alternate payee and 
1 or more other persons, the amount under clause 
(i) shall be allocated among such persons in the 
same manner as the accrued benefit is allocated 
unless the qualified domestic relations order (as 
defined in section 206(d)(3)(B)(i)) provides other-
wise. 

(D) EXCEPTION.—This paragraph shall not apply to 
any plan for any plan year if the terms of such plan (as 
in effect for the period beginning on September 1, 2005, 
and ending with such plan year) provide for no benefit ac-
cruals with respect to any participant during such period. 

(E) PROHIBITED PAYMENT.—For purpose of this para-
graph, the term ‘‘prohibited payment’’ means— 

(i) any payment, in excess of the monthly amount 
paid under a single life annuity (plus any social secu-
rity supplements described in the last sentence of sec-
tion 204(b)(1)(G)), to a participant or beneficiary 
whose annuity starting date (as defined in section 
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205(h)(2)) occurs during any period a limitation under 
subparagraph (A) or (B) is in effect, 

(ii) any payment for the purchase of an irrevocable 
commitment from an insurer to pay benefits, and 

(iii) any other payment specified by the Secretary 
of the Treasury by regulations. 

Such term shall not include the payment of a benefit 
which under section 203(e) may be immediately distrib-
uted without the consent of the participant. 
(4) LIMITATION ON BENEFIT ACCRUALS FOR PLANS WITH SE-

VERE FUNDING SHORTFALLS.— 
(A) IN GENERAL.—A defined benefit plan which is a 

single-employer plan shall provide that, in any case in 
which the plan’s adjusted funding target attainment per-
centage for a plan year is less than 60 percent, benefit ac-
cruals under the plan shall cease as of the valuation date 
for the plan year. 

(B) EXEMPTION.—Subparagraph (A) shall cease to 
apply with respect to any plan year, effective as of the first 
day of the plan year, upon payment by the plan sponsor 
of a contribution (in addition to any minimum required 
contribution under section 303) equal to the amount suffi-
cient to result in an adjusted funding target attainment 
percentage of 60 percent. 
(5) RULES RELATING TO CONTRIBUTIONS REQUIRED TO AVOID 

BENEFIT LIMITATIONS.— 
(A) SECURITY MAY BE PROVIDED.— 

(i) IN GENERAL.—For purposes of this subsection, 
the adjusted funding target attainment percentage 
shall be determined by treating as an asset of the plan 
any security provided by a plan sponsor in a form 
meeting the requirements of clause (ii). 

(ii) FORM OF SECURITY.—The security required 
under clause (i) shall consist of— 

(I) a bond issued by a corporate surety com-
pany that is an acceptable surety for purposes of 
section 412 of this Act, 

(II) cash, or United States obligations which 
mature in 3 years or less, held in escrow by a 
bank or similar financial institution, or 

(III) such other form of security as is satisfac-
tory to the Secretary of the Treasury and the par-
ties involved. 
(iii) ENFORCEMENT.—Any security provided under 

clause (i) may be perfected and enforced at any time 
after the earlier of— 

(I) the date on which the plan terminates, 
(II) if there is a failure to make a payment of 

the minimum required contribution for any plan 
year beginning after the security is provided, the 
due date for the payment under section 303(j), or 

(III) if the adjusted funding target attainment 
percentage is less than 60 percent for a consecu-
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tive period of 7 years, the valuation date for the 
last year in the period. 
(iv) RELEASE OF SECURITY.—The security shall be 

released (and any amounts thereunder shall be re-
funded together with any interest accrued thereon) at 
such time as the Secretary of the Treasury may pre-
scribe in regulations, including regulations for partial 
releases of the security by reason of increases in the 
adjusted funding target attainment percentage. 
(B) PREFUNDING BALANCE OR FUNDING STANDARD CAR-

RYOVER BALANCE MAY NOT BE USED.—No prefunding bal-
ance or funding standard carryover balance under section 
303(f) may be used under paragraph (1), (2), or (4) to sat-
isfy any payment an employer may make under any such 
paragraph to avoid or terminate the application of any lim-
itation under such paragraph. 

(C) DEEMED REDUCTION OF FUNDING BALANCES.— 
(i) IN GENERAL.—Subject to clause (iii), in any case 

in which a benefit limitation under paragraph (1), (2), 
(3), or (4) would (but for this subparagraph and deter-
mined without regard to paragraph (1)(B), (2)(B), or 
(4)(B)) apply to such plan for the plan year, the plan 
sponsor of such plan shall be treated for purposes of 
this Act as having made an election under section 
303(f) to reduce the prefunding balance or funding 
standard carryover balance by such amount as is nec-
essary for such benefit limitation to not apply to the 
plan for such plan year. 

(ii) EXCEPTION FOR INSUFFICIENT FUNDING BAL-
ANCES.—Clause (i) shall not apply with respect to a 
benefit limitation for any plan year if the application 
of clause (i) would not result in the benefit limitation 
not applying for such plan year. 

(iii) RESTRICTIONS OF CERTAIN RULES TO COLLEC-
TIVELY BARGAINED PLANS.—With respect to any benefit 
limitation under paragraph (1), (2), or (4), clause (i) 
shall only apply in the case of a plan maintained pur-
suant to 1 or more collective bargaining agreements 
between employee representatives and 1 or more em-
ployers. 

(6) NEW PLANS.—Paragraphs (1), (2), and (4) shall not 
apply to a plan for the first 5 plan years of the plan. For pur-
poses of this paragraph, the reference in this paragraph to a 
plan shall include a reference to any predecessor plan. 

(7) PRESUMED UNDERFUNDING FOR PURPOSES OF BENEFIT 
LIMITATIONS.— 

(A) PRESUMPTION OF CONTINUED UNDERFUNDING.—In 
any case in which a benefit limitation under paragraph (1), 
(2), (3), or (4) has been applied to a plan with respect to 
the plan year preceding the current plan year, the ad-
justed funding target attainment percentage of the plan for 
the current plan year shall be presumed to be equal to the 
adjusted funding target attainment percentage of the plan 
for the preceding plan year until the enrolled actuary of 
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the plan certifies the actual adjusted funding target attain-
ment percentage of the plan for the current plan year. 

(B) PRESUMPTION OF UNDERFUNDING AFTER 10TH 
MONTH.—In any case in which no certification of the ad-
justed funding target attainment percentage for the cur-
rent plan year is made with respect to the plan before the 
first day of the 10th month of such year, for purposes of 
paragraphs (1), (2), (3), and (4), such first day shall be 
deemed, for purposes of such paragraph, to be the valu-
ation date of the plan for the current plan year and the 
plan’s adjusted funding target attainment percentage shall 
be conclusively presumed to be less than 60 percent as of 
such first day. 

(C) PRESUMPTION OF UNDERFUNDING AFTER 4TH MONTH 
FOR NEARLY UNDERFUNDED PLANS.—In any case in which— 

(i) a benefit limitation under paragraph (1), (2), 
(3), or (4) did not apply to a plan with respect to the 
plan year preceding the current plan year, but the ad-
justed funding target attainment percentage of the 
plan for such preceding plan year was not more than 
10 percentage points greater than the percentage 
which would have caused such paragraph to apply to 
the plan with respect to such preceding plan year, and 

(ii) as of the first day of the 4th month of the cur-
rent plan year, the enrolled actuary of the plan has 
not certified the actual adjusted funding target attain-
ment percentage of the plan for the current plan year, 

until the enrolled actuary so certifies, such first day shall 
be deemed, for purposes of such paragraph, to be the valu-
ation date of the plan for the current plan year and the ad-
justed funding target attainment percentage of the plan as 
of such first day shall, for purposes of such paragraph, be 
presumed to be equal to 10 percentage points less than the 
adjusted funding target attainment percentage of the plan 
for such preceding plan year. 
(8) TREATMENT OF PLAN AS OF CLOSE OF PROHIBITED OR 

CESSATION PERIOD.—For purposes of applying this part— 
(A) OPERATION OF PLAN AFTER PERIOD.—Unless the 

plan provides otherwise, payments and accruals will re-
sume effective as of the day following the close of the pe-
riod for which any limitation of payment or accrual of ben-
efits under paragraph (3) or (4) applies. 

(B) TREATMENT OF AFFECTED BENEFITS.—Nothing in 
this paragraph shall be construed as affecting the plan’s 
treatment of benefits which would have been paid or ac-
crued but for this subsection. 
(9) TERMS RELATING TO FUNDING TARGET ATTAINMENT PER-

CENTAGE.—For purposes of this subsection— 
(A) IN GENERAL.—The term ‘‘funding target attain-

ment percentage’’ has the same meaning given such term 
by section 303(d)(2). 

(B) ADJUSTED FUNDING TARGET ATTAINMENT PERCENT-
AGE.—The term ‘‘adjusted funding target attainment per-
centage’’ means the funding target attainment percentage 
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which is determined under subparagraph (A) by increasing 
each of the amounts under subparagraphs (A) and (B) of 
section 303(d)(2) by the aggregate amount of purchases of 
annuities for employees other than highly compensated 
employees (as defined in section 414(q) of the Internal Rev-
enue Code of 1986) which were made by the plan during 
the preceding 2 plan years. 

(C) APPLICATION TO PLANS WHICH ARE FULLY FUNDED 
WITHOUT REGARD TO REDUCTIONS FOR FUNDING BAL-
ANCES.—In the case of a plan for any plan year, if the 
funding target attainment percentage is 100 percent or 
more (determined without regard to the reduction in the 
value of assets under section 303(f)(4)), the funding target 
attainment percentage for purposes of subparagraphs (A) 
and (B) shall be determined without regard to such reduc-
tion. 
(10) SECRETARIAL AUTHORITY FOR PLANS WITH ALTERNATE 

VALUATION DATE.—In the case of a plan which has designated 
a valuation date other than the first day of the plan year, the 
Secretary of the Treasury may prescribe rules for the applica-
tion of this subsection which are necessary to reflect the alter-
nate valuation date. 
øParagraph (11) repealed by section 221(a)(57)(G)(ii) of division 

A of Public Law 113–295.¿ 

(12) CSEC PLANS.—This subsection shall not apply to a 
CSEC plan (as defined in section 210(f)). 
(h) SPECIAL RULES APPLICABLE TO BENEFIT OVERPAYMENTS.— 

(1) GENERAL RULE.—In the case of an inadvertent benefit 
overpayment by any pension plan, the responsible plan fidu-
ciary shall not be considered to have failed to comply with the 
requirements of this title merely because such fiduciary deter-
mines, in the exercise of its discretion, not to seek recovery of 
all or part of such overpayment from— 

(A) any participant or beneficiary, 
(B) any plan sponsor of, or contributing employer to— 

(i) an individual account plan, provided that the 
amount needed to prevent or restore any impermis-
sible forfeiture from any participant’s or beneficiary’s 
account arising in connection with the overpayment is, 
separately from and independently of the overpay-
ment, allocated to such account pursuant to the non-
forfeitability requirements of section 203 (for example, 
out of the plan’s forfeiture account, additional em-
ployer contributions, or recoveries from those respon-
sible for the overpayment), or 

(ii) a defined benefit pension plan subject to the 
funding rules in part 3 of this subtitle B, unless the 
responsible plan fiduciary determines, in the exercise 
of its fiduciary discretion, that failure to recover all or 
part of the overpayment faster than required under 
such funding rules would materially affect the plan’s 
ability to pay benefits due to other participants and 
beneficiaries, or 
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(C) any fiduciary of the plan, other than a fiduciary 
(including a plan sponsor or contributing employer acting 
in a fiduciary capacity) whose breach of its fiduciary duties 
resulted in such overpayment, provided that if the plan 
has established prudent procedures to prevent and mini-
mize overpayment of benefits and the relevant plan fidu-
ciaries have followed such procedures, an inadvertent ben-
efit overpayment will not give rise to a breach of fiduciary 
duty. 
(2) REDUCTION IN FUTURE BENEFIT PAYMENTS AND RECOV-

ERY FROM RESPONSIBLE PARTY.—Paragraph (1) shall not fail to 
apply with respect to any inadvertent benefit overpayment 
merely because, after discovering such overpayment, the re-
sponsible plan fiduciary— 

(A) reduces future benefit payments to the correct 
amount provided for under the terms of the plan, or 

(B) seeks recovery from the person or persons respon-
sible for the overpayment. 
(3) EMPLOYER FUNDING OBLIGATIONS.—Nothing in this sub-

section shall relieve an employer of any obligation imposed on 
it to make contributions to a plan to meet the minimum fund-
ing standards under part 3 of this subtitle B or to prevent or 
restore an impermissible forfeiture in accordance with section 
203. 

(4) RECOUPMENT FROM PARTICIPANTS AND BENEFICIARIES.— 
If the responsible plan fiduciary, in the exercise of its fiduciary 
discretion, decides to seek recoupment from a participant or 
beneficiary of all or part of an inadvertent benefit overpayment 
made by the plan to such participant or beneficiary, it may do 
so, subject to the following conditions: 

(A) No interest or other additional amounts (such as 
collection costs or fees) are sought on overpaid amounts for 
any period. 

(B) If the plan seeks to recoup past overpayments of 
a non-decreasing annuity by reducing future benefit pay-
ments— 

(i) the reduction ceases after the plan has recov-
ered the full dollar amount of the overpayment, 

(ii) the amount recouped each calendar year does 
not exceed 10 percent of the full dollar amount of the 
overpayment, and 

(iii) future benefit payments are not reduced to 
below 90 percent of the periodic amount otherwise 
payable under the terms of the plan. 

Alternatively, if the plan seeks to recoup past overpay-
ments of a non-decreasing annuity through one or more in-
stallment payments, the sum of such installment pay-
ments in any calendar year does not exceed the sum of the 
reductions that would be permitted in such year under the 
preceding sentence. 

(C) If the plan seeks to recoup past overpayments of 
a benefit other than a non-decreasing annuity, the plan 
satisfies requirements developed by the Secretary of Labor 
for purposes of this subparagraph. 
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(D) Efforts to recoup overpayments are— 
(i) not accompanied by threats of litigation, unless 

the responsible plan fiduciary makes a determination 
that there is a reasonable likelihood of success to re-
cover an amount greater than the cost of recovery, and 

(ii) not made through a collection agency or simi-
lar third party, unless the participant or beneficiary 
ignores or rejects efforts to recoup the overpayment 
following either a final judgment in Federal or State 
court or a settlement between the participant or bene-
ficiary and the plan, in either case authorizing such 
recoupment. 
(E) Recoupment of past overpayments to a participant 

is not sought from any beneficiary of the participant, in-
cluding a spouse, surviving spouse, former spouse, or other 
beneficiary. 

(F) Recoupment may not be sought if the first overpay-
ment occurred more than 3 years before the participant or 
beneficiary is first notified in writing of the error, except 
in the case of fraud or misrepresentation by the partici-
pant. 

(G) A participant or beneficiary from whom 
recoupment is sought is entitled to contest all or part of 
the recoupment pursuant to the claims procedures of the 
plan that made the overpayment to the extent such proce-
dures are consistent with section 503 of this title and in 
the case of an inadvertent benefit overpayment from a 
plan to which paragraph (1) applies that is transferred to 
an eligible retirement plan (as defined in section 
402(c)(8)(B) of the Internal Revenue Code of 1986) by or on 
behalf of a participant or beneficiary— 

(i) such plan shall notify the plan receiving the 
rollover of such dispute, 

(ii) the plan receiving the rollover shall retain 
such overpayment on behalf of the participant or bene-
ficiary (and shall be entitled to treat such overpay-
ment as plan assets) pending the outcome of such pro-
cedures, and 

(iii) the portion of such overpayment with respect 
to which recoupment is sought on behalf of the plan 
shall be permitted to be returned to such plan if it is 
determined to be an overpayment (and the plans mak-
ing and receiving such transfer shall be treated as per-
mitting such transfer). 
(H) In determining the amount of recoupment to seek, 

the responsible plan fiduciary may take into account the 
hardship that recoupment likely would impose on the par-
ticipant or beneficiary. 
(5) EFFECT OF CULPABILITY.—Subparagraphs (A) through 

(F) of paragraph (4) shall not apply to protect a participant or 
beneficiary who is culpable. For purposes of this paragraph, a 
participant or beneficiary is culpable if the individual bears re-
sponsibility for the overpayment (such as through misrepresen-
tations or omissions that led to the overpayment), or if the in-
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45 Margin for paragraph (2) so in law. 

dividual knew that the benefit payment or payments were ma-
terially in excess of the correct amount. Notwithstanding the 
preceding sentence, an individual is not culpable merely be-
cause the individual believed the benefit payment or payments 
were or might be in excess of the correct amount, if the indi-
vidual raised that question with an authorized plan represent-
ative and was told the payment or payments were not in ex-
cess of the correct amount. 
øSection 207 repealed by section 107(d) of Public Law 109–280, 

August 17, 2006¿ 

MERGERS AND CONSOLIDATIONS OF PLANS OR TRANSFERS OF PLAN 
ASSETS 

SEC. 208. ø1058¿ A pension plan may not merge or consolidate 
with, or transfer its assets or liabilities to, any other plan after the 
date of the enactment of this Act øSeptember 2, 1974¿, unless each 
participant in the plan would (if the plan then terminated) receive 
a benefit immediately after the merger, consolidation, or transfer 
which is equal to or greater than the benefit he would have been 
entitled to receive immediately before the merger, consolidation, or 
transfer (if the plan had then terminated). The preceding sentence 
shall not apply to any transaction to the extent that participants 
either before or after the transaction are covered under a multiem-
ployer plan to which title IV of this Act applies. 

RECORDKEEPING AND REPORTING REQUIREMENTS 

SEC. 209. ø1059¿ (a)(1) Except as provided by paragraph (2) 
every employer shall, in accordance with such regulations as the 
Secretary may prescribe, maintain records with respect to each of 
his employees sufficient to determine the benefits due or which 
may become due to such employees. The plan administrator shall 
make a report, in such manner and at such time as may be pro-
vided in regulations prescribed by the Secretary, to each employee 
who is a participant under the plan and who— 

(A) requests such report, in such manner and at such time 
as may be provided in such regulations, 

(B) terminates his service with the employer, or 
(C) has a 1-year break in service (as defined in section 

203(b)(3)(A)). 
The employer shall furnish to the plan administrator the informa-
tion necessary for the administrator to make the reports required 
by the preceding sentence. Not more than one report shall be re-
quired under subparagraph (A) in any 12-month period. Not more 
than one report shall be required under subparagraph (C) with re-
spect to consecutive 1-year breaks in service. The report required 
under this paragraph shall be in the same form, and contain the 
same information, as periodic benefit statements under section 
105(a). 

(2) 45 If more than one employer adopts a plan, each such 
employer shall furnish to the plan administrator the informa-
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46 The heading for section 210 (as amended by section 903(b)(2)(A) of Public Law 109–280) ap-
plies December 31, 2009 pursuant to subsection (c) of such section 903. Prior to December 31, 
2009, the heading reads as follows: 

PLANS MAINTAINED BY MORE THAN ONE EMPLOYER, PREDECESSOR PLANS, AND EMPLOYER GROUPS 

tion necessary for the administrator to maintain the records, 
and make the reports, required by paragraph (1). Such admin-
istrator shall maintain the records, and make the reports, re-
quired by paragraph (1). 
(b) If any person who is required, under subsection (a) to fur-

nish information or maintain records for any plan year fails to com-
ply with such requirement, he shall pay to the Secretary a civil 
penalty of $10 for each employee with respect to whom such failure 
occurs, unless it is shown that such failure is due to reasonable 
cause. 
SEC. 210. 46 ø1060¿ MULTIPLE EMPLOYER PLANS AND OTHER SPECIAL 

RULES. 
(a) Notwithstanding any other provision of this part or part 3, 

the following provisions of this subsection shall apply to a plan 
maintained by more than one employer: 

(1) Section 202 shall be applied as if all employees of each 
of the employers were employed by a single employer. 

(2) Sections 203 and 204 shall be applied as if all such em-
ployers constituted a single employer, except that the applica-
tion of any rules with respect to breaks in service shall be 
made under regulations prescribed by the Secretary. 

(3) The minimum funding standard provided by section 
302 shall be determined as if all participants in the plan were 
employed by a single employer. 
(b) For purposes of this part and part 3— 

(1) in any case in which the employer maintains a plan of 
a predecessor employer, service for such predecessor shall be 
treated as service for the employer, and 

(2) in any case in which the employer maintains a plan 
which is not the plan maintained by a predecessor employer, 
service for such predecessor shall, to the extent provided in 
regulations prescribed by the Secretary of the Treasury, be 
treated as service for the employer. 
(c) For purposes of sections 202, 203, and 204, all corporations 

which are members of a controlled group of corporations (within 
the meaning of section 1563(a) of the Internal Revenue Code of 
1986, determined without regard to section 1563(a)(4) and (e)(3)(C) 
of such Code) shall be treated as employed by a single employer. 
With respect to a plan adopted by more than one such corporation, 
the minimum funding standard of section 302 shall be determined 
as if all such employers were a single employer, and allocated to 
each employer in accordance with regulations prescribed by the 
Secretary of the Treasury. 

(d) For purposes of sections 202, 203, and 204, under regula-
tions prescribed by the Secretary of the Treasury, all employees of 
trades or businesses (whether or not incorporated) which are under 
common control shall be treated as employed by a single employer. 
The regulations prescribed under this subsection shall be based on 
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47 Subsection (e) (as added by section 903(b)(1) of Public Law 109–280) applies December 31, 
2009 pursuant to subsection (c) of such section 903. 

principles similar to the principles which apply in the case of sub-
section (c). 

(e) 47 SPECIAL RULES FOR ELIGIBLE COMBINED DEFINED BEN-
EFIT PLANS AND QUALIFIED CASH OR DEFERRED ARRANGEMENTS.— 

(1) GENERAL RULE.—Except as provided in this subsection, 
this Act shall be applied to any defined benefit plan or applica-
ble individual account plan which are part of an eligible com-
bined plan in the same manner as if each such plan were not 
a part of the eligible combined plan. 

(2) ELIGIBLE COMBINED PLAN.—For purposes of this sub-
section— 

(A) IN GENERAL.—The term ‘‘eligible combined plan’’ 
means a plan— 

(i) which is maintained by an employer which, at 
the time the plan is established, is a small employer, 

(ii) which consists of a defined benefit plan and an 
applicable individual account plan each of which quali-
fies under section 401(a) of the Internal Revenue Code 
of 1986, 

(iii) the assets of which are held in a single trust 
forming part of the plan and are clearly identified and 
allocated to the defined benefit plan and the applicable 
individual account plan to the extent necessary for the 
separate application of this Act under paragraph (1), 
and 

(iv) with respect to which the benefit, contribu-
tion, vesting, and nondiscrimination requirements of 
subparagraphs (B), (C), (D), (E), and (F) are met. 

For purposes of this subparagraph, the term ‘‘small em-
ployer’’ has the meaning given such term by section 
4980D(d)(2) of the Internal Revenue Code of 1986, except 
that such section shall be applied by substituting ‘‘500’’ for 
‘‘50’’ each place it appears. 

(B) BENEFIT REQUIREMENTS.— 
(i) IN GENERAL.—The benefit requirements of this 

subparagraph are met with respect to the defined ben-
efit plan forming part of the eligible combined plan if 
the accrued benefit of each participant derived from 
employer contributions, when expressed as an annual 
retirement benefit, is not less than the applicable per-
centage of the participant’s final average pay. For pur-
poses of this clause, final average pay shall be deter-
mined using the period of consecutive years (not ex-
ceeding 5) during which the participant had the great-
est aggregate compensation from the employer. 

(ii) APPLICABLE PERCENTAGE.—For purposes of 
clause (i), the applicable percentage is the lesser of— 

(I) 1 percent multiplied by the number of 
years of service with the employer, or 

(II) 20 percent. 
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(iii) SPECIAL RULE FOR APPLICABLE DEFINED BEN-
EFIT PLANS.—If the defined benefit plan under clause 
(i) is an applicable defined benefit plan as defined in 
section 203(f)(3)(B) which meets the interest credit re-
quirements of section 204(b)(5)(B)(i), the plan shall be 
treated as meeting the requirements of clause (i) with 
respect to any plan year if each participant receives 
pay credit for the year which is not less than the per-
centage of compensation determined in accordance 
with the following table: 

If the participant’s age as of the 
beginning of the year is— The percentage is— 

30 or less ......................................................................................................... 2
Over 30 but less than 40 ................................................................................ 4
40 or over but less than 50 ............................................................................ 6
50 or over ......................................................................................................... 8. 

(iv) YEARS OF SERVICE.—For purposes of this sub-
paragraph, years of service shall be determined under 
the rules of paragraphs (1), (2), and (3) of section 
203(b), except that the plan may not disregard any 
year of service because of a participant making, or fail-
ing to make, any elective deferral with respect to the 
qualified cash or deferred arrangement to which sub-
paragraph (C) applies. 
(C) CONTRIBUTION REQUIREMENTS.— 

(i) IN GENERAL.—The contribution requirements of 
this subparagraph with respect to any applicable indi-
vidual account plan forming part of an eligible com-
bined plan are met if— 

(I) the qualified cash or deferred arrangement 
included in such plan constitutes an automatic 
contribution arrangement, and 

(II) the employer is required to make match-
ing contributions on behalf of each employee eligi-
ble to participate in the arrangement in an 
amount equal to 50 percent of the elective con-
tributions of the employee to the extent such elec-
tive contributions do not exceed 4 percent of com-
pensation. 

Rules similar to the rules of clauses (ii) and (iii) of sec-
tion 401(k)(12)(B) of the Internal Revenue Code of 
1986 shall apply for purposes of this clause. 

(ii) NONELECTIVE CONTRIBUTIONS.—An applicable 
individual account plan shall not be treated as failing 
to meet the requirements of clause (i) because the em-
ployer makes nonelective contributions under the plan 
but such contributions shall not be taken into account 
in determining whether the requirements of clause 
(i)(II) are met. 
(D) VESTING REQUIREMENTS.—The vesting require-

ments of this subparagraph are met if— 
(i) in the case of a defined benefit plan forming 

part of an eligible combined plan an employee who has 
completed at least 3 years of service has a nonforfeit-
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able right to 100 percent of the employee’s accrued 
benefit under the plan derived from employer con-
tributions, and 

(ii) in the case of an applicable individual account 
plan forming part of eligible combined plan— 

(I) an employee has a nonforfeitable right to 
any matching contribution made under the quali-
fied cash or deferred arrangement included in 
such plan by an employer with respect to any elec-
tive contribution, including matching contribu-
tions in excess of the contributions required under 
subparagraph (C)(i)(II), and 

(II) an employee who has completed at least 3 
years of service has a nonforfeitable right to 100 
percent of the employee’s accrued benefit derived 
under the arrangement from nonelective contribu-
tions of the employer. 

For purposes of this subparagraph, the rules of section 
203 shall apply to the extent not inconsistent with this 
subparagraph. 
(E) UNIFORM PROVISION OF CONTRIBUTIONS AND BENE-

FITS.—In the case of a defined benefit plan or applicable 
individual account plan forming part of an eligible com-
bined plan, the requirements of this subparagraph are met 
if all contributions and benefits under each such plan, and 
all rights and features under each such plan, must be pro-
vided uniformly to all participants. 

(F) REQUIREMENTS MUST BE MET WITHOUT TAKING INTO 
ACCOUNT SOCIAL SECURITY AND SIMILAR CONTRIBUTIONS 
AND BENEFITS OR OTHER PLANS.— 

(i) IN GENERAL.—The requirements of this sub-
paragraph are met if the requirements of clauses (ii) 
and (iii) are met. 

(ii) SOCIAL SECURITY AND SIMILAR CONTRIBU-
TIONS.—The requirements of this clause are met if— 

(I) the requirements of subparagraphs (B) and 
(C) are met without regard to section 401(l) of the 
Internal Revenue Code of 1986, and 

(II) the requirements of sections 401(a)(4) and 
410(b) of the Internal Revenue Code of 1986 are 
met with respect to both the applicable defined 
contribution plan and defined benefit plan forming 
part of an eligible combined plan without regard 
to section 401(l) of the Internal Revenue Code of 
1986. 
(iii) OTHER PLANS AND ARRANGEMENTS.—The re-

quirements of this clause are met if the applicable de-
fined contribution plan and defined benefit plan form-
ing part of an eligible combined plan meet the require-
ments of sections 401(a)(4) and 410(b) of the Internal 
Revenue Code of 1986 without being combined with 
any other plan. 

(3) NONDISCRIMINATION REQUIREMENTS FOR QUALIFIED 
CASH OR DEFERRED ARRANGEMENT.— 
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(A) IN GENERAL.—A qualified cash or deferred ar-
rangement which is included in an applicable individual 
account plan forming part of an eligible combined plan 
shall be treated as meeting the requirements of section 
401(k)(3)(A)(ii) of the Internal Revenue Code of 1986 if the 
requirements of paragraph (2) are met with respect to such 
arrangement. 

(B) MATCHING CONTRIBUTIONS.—In applying section 
401(m)(11) of such Code to any matching contribution with 
respect to a contribution to which paragraph (2)(C) applies, 
the contribution requirement of paragraph (2)(C) and the 
notice requirements of paragraph (5)(B) shall be sub-
stituted for the requirements otherwise applicable under 
clauses (i) and (ii) of section 401(m)(11)(A) of such Code. 
(4) AUTOMATIC CONTRIBUTION ARRANGEMENT.—For pur-

poses of this subsection— 
(A) IN GENERAL.—A qualified cash or deferred ar-

rangement shall be treated as an automatic contribution 
arrangement if the arrangement— 

(i) provides that each employee eligible to partici-
pate in the arrangement is treated as having elected 
to have the employer make elective contributions in an 
amount equal to 4 percent of the employee’s com-
pensation unless the employee specifically elects not to 
have such contributions made or to have such con-
tributions made at a different rate, and 

(ii) meets the notice requirements under subpara-
graph (B). 
(B) NOTICE REQUIREMENTS.— 

(i) IN GENERAL.—The requirements of this sub-
paragraph are met if the requirements of clauses (ii) 
and (iii) are met. 

(ii) REASONABLE PERIOD TO MAKE ELECTION.—The 
requirements of this clause are met if each employee 
to whom subparagraph (A)(i) applies— 

(I) receives a notice explaining the employee’s 
right under the arrangement to elect not to have 
elective contributions made on the employee’s be-
half or to have the contributions made at a dif-
ferent rate, and 

(II) has a reasonable period of time after re-
ceipt of such notice and before the first elective 
contribution is made to make such election. 
(iii) ANNUAL NOTICE OF RIGHTS AND OBLIGA-

TIONS.—The requirements of this clause are met if 
each employee eligible to participate in the arrange-
ment is, within a reasonable period before any year, 
given notice of the employee’s rights and obligations 
under the arrangement. 

The requirements of this subparagraph shall not be treat-
ed as met unless the requirements of clauses (i) and (ii) of 
section 401(k)(12)(D) of the Internal Revenue Code of 1986 
are met with respect to the notices described in clauses (ii) 
and (iii) of this subparagraph. 
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(5) COORDINATION WITH OTHER REQUIREMENTS.— 
(A) TREATMENT OF SEPARATE PLANS.—The except 

clause in section 3(35) shall not apply to an eligible com-
bined plan. 

(B) REPORTING.—An eligible combined plan shall be 
treated as a single plan for purposes of section 103. 
(6) APPLICABLE INDIVIDUAL ACCOUNT PLAN.—For purposes 

of this subsection— 
(A) IN GENERAL.—The term ‘‘applicable individual ac-

count plan’’ means an individual account plan which in-
cludes a qualified cash or deferred arrangement. 

(B) QUALIFIED CASH OR DEFERRED ARRANGEMENT.— 
The term ‘‘qualified cash or deferred arrangement’’ has the 
meaning given such term by section 401(k)(2) of the Inter-
nal Revenue Code of 1986. 

(f) COOPERATIVE AND SMALL EMPLOYER CHARITY PENSION 
PLANS.— 

(1) IN GENERAL.—For purposes of this title, except as pro-
vided in this subsection, a CSEC plan is an employee pension 
benefit plan (other than a multiemployer plan) that is a de-
fined benefit plan— 

(A) to which section 104 of the Pension Protection Act 
of 2006 applies, without regard to— 

(i) section 104(a)(2) of such Act; 
(ii) the amendments to such section 104 by section 

202(b) of the Preservation of Access to Care for Medi-
care Beneficiaries and Pension Relief Act of 2010; and 

(iii) paragraph (3)(B); 
(B) that, as of June 25, 2010, was maintained by more 

than one employer and all of the employers were organiza-
tions described in section 501(c)(3) of the Internal Revenue 
Code of 1986; 

(C) that, as of June 25, 2010, was maintained by an 
employer— 

(i) described in section 501(c)(3) of such Code, 
(ii) chartered under part B of subtitle II of title 36, 

United States Code, 
(iii) with employees in at least 40 States, and 
(iv) whose primary exempt purpose is to provide 

services with respect to children; or 
(D) that, as of January 1, 2000, was maintained by an 

employer— 
(i) described in section 501(c)(3) of the Internal 

Revenue Code of 1986, 
(ii) who has been in existence since at least 1938, 
(iii) who conducts medical research directly or in-

directly through grant making, and 
(iv) whose primary exempt purpose is to provide 

services with respect to mothers and children. 
(2) AGGREGATION.—All employers that are treated as a sin-

gle employer under subsection (b) or (c) of section 414 of the 
Internal Revenue Code of 1986 shall be treated as a single em-
ployer for purposes of determining if a plan was maintained by 
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48 So in law. The reference to ‘‘subparagraph (B) and (C) of paragraph (1)’’ in subsection (f)(2) 
probably should read ‘‘subparagraphs (B) and (C) of paragraph (1)’’. See amendment made by 
section 3(a)(2) of division P of Public Law 113–235. 

more than one employer under subparagraph (B) and (C) of 
paragraph (1) 48. 

(3) ELECTION.— 
(A) IN GENERAL.—If a plan falls within the definition 

of a CSEC plan under this subsection (without regard to 
this paragraph), such plan shall be a CSEC plan unless 
the plan sponsor elects not later than the close of the first 
plan year of the plan beginning after December 31, 2013, 
not to be treated as a CSEC plan. An election under the 
preceding sentence shall take effect for such plan year and, 
once made, may be revoked only with the consent of the 
Secretary of the Treasury. 

(B) SPECIAL RULE.—If a plan described in subpara-
graph (A) is treated as a CSEC plan, section 104 of the 
Pension Protection Act of 2006, as amended by the Preser-
vation of Access to Care for Medicare Beneficiaries and 
Pension Relief Act of 2010, shall cease to apply to such 
plan as of the first date as of which such plan is treated 
as a CSEC plan. 

EFFECTIVE DATES 

SEC. 211. ø1061¿ (a) Except as otherwise provided in this sec-
tion, this part shall apply in the case of plan years beginning after 
the date of the enactment of this Act øSeptember 2, 1974¿. 

(b)(1) Except as otherwise provided in subsection (d), sections 
205, 206(d), and 208 shall apply with respect to plan years begin-
ning after December 31, 1975. 

(2) Except as otherwise provided in subsections (c) and (d) in 
the case of a plan in existence on January 1, 1974, this part shall 
apply in the case of plan years beginning after December 31, 1975. 

(c)(1) In the case of a plan maintained on January 1, 1974, 
pursuant to one or more agreements which the Secretary finds to 
be collective bargaining agreements between employee organiza-
tions and one or more employers, no plan shall be treated as not 
meeting the requirements of sections 204 and 205 solely by reason 
of a supplementary or special plan provision (within the meaning 
of paragraph (2)) for any plan year before the year which begins 
after the earlier of— 

(A) the date on which the last of such agreements relating 
to the plan terminates (determined without regard to any ex-
tension thereof agreed to after the date of the enactment of 
this Act øSeptember 2, 1974¿), or 

(B) December 31, 1980. 
For purposes of subparagraph (A) and section 307(c), any plan 
amendment made pursuant to a collective bargaining agreement 
relating to the plan which amends the plan solely to conform to 
any requirement contained in this Act or the Internal Revenue 
Code of 1986 shall not be treated as a termination of such collective 
bargaining agreement. This paragraph shall not apply unless the 
Secretary determines that the participation and vesting rules in ef-
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49 The original reference here to the Internal Revenue Code of 1954 was changed in a global 
amendment (with other similar references in the Act) to the current reference to the 1986 Code. 

fect on the date of enactment of this Act øSeptember 2, 1974¿ are 
not less favorable to participants, in the aggregate, than the rules 
provided under sections 202, 203, and 204. 

(2) For purposes of paragraph (1), the term ‘‘supplementary or 
special plan provision’’ means any plan provision which— 

(A) provides supplementary benefits, not in excess of one- 
third of the basic benefit, in the form of an annuity for the life 
of the participant, or 

(B) provides that, under a contractual agreement based on 
medical evidence as to the effects of working in an adverse en-
vironment for an extended period of time, a participant having 
25 years of service is to be treated as having 30 years of serv-
ice. 
(3) This subsection shall apply with respect to a plan if (and 

only if) the application of this subsection results in a later effective 
date for this part than the effective date required by subsection (b). 

(d) If the administrator of a plan elects under section 1017(d) 
of this Act to make applicable to a plan year and to all subsequent 
plan years the provisions of the Internal Revenue Code of 1986 49 
relating to participation, vesting, funding, and form of benefit, this 
part shall apply to the first plan year to which such election ap-
plies and to all subsequent plan years. 

(e)(1) No pension plan to which section 202 applies may make 
effective any plan amendment with respect to breaks in service 
(which amendment is made or becomes effective after January 1, 
1974, and before the date on which section 202 first becomes effec-
tive with respect to such plan) which provides that any employee’s 
participation in the plan would commence at any date later than 
the later of— 

(A) the date on which his participation would commence 
under the break in service rules of section 202(b), or 

(B) the date on which his participation would commence 
under the plan as in effect on January 1, 1974. 
(2) No pension plan to which section 203 applies may make ef-

fective any plan amendment with respect to breaks in service 
(which amendment is made or becomes effective after January 1, 
1974, and before the date on which section 203 first becomes effec-
tive with respect to such plan) if such amendment provides that 
the nonforfeitable benefit derived from employer contributions to 
which any employee would be entitled is less than the lesser of the 
nonforfeitable benefit derived from employer contributions to which 
he would be entitled under— 

(A) the break in service rules of section 202(b)(3), or 
(B) the plan as in effect on January 1, 1974. 

Subparagraph (B) shall not apply if the break in service rules 
under the plan would have been in violation of any law or rule of 
law in effect on January 1, 1974. 

(f) The preceding provisions of this section shall not apply with 
respect to amendments made to this part in provisions enacted 
after the date of the enactment of this Act. 
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50 For provisions of law for sections 301 through 308 in effect prior to the enactment of the 
Pension Protection Act of 2006 (Public Law 109–280), see appendix at the end of this Act. 

51 So in original. The intended reference appears to be to the Internal Revenue Code of 1986 
in the first instance in this paragraph and to the Internal Revenue Code of 1954 in the second 
instance. 

PART 3—FUNDING 50 

COVERAGE 

SEC. 301. ø1081¿ (a) This part shall apply to any employee 
pension benefit plan described in section 4(a), (and not exempted 
under section 4(b)), other than— 

(1) an employee welfare benefit plan; 
(2) an insurance contract plan described in subsection (b); 
(3) a plan which is unfunded and is maintained by an em-

ployer primarily for the purpose of providing deferred com-
pensation for a select group of management or highly com-
pensated employees; 

(4)(A) a plan which is established and maintained by a so-
ciety, order, or association described in section 501(c)(8) or (9) 
of the Internal Revenue Code of 1986, if no part of the con-
tributions to or under such plan are made by employers of par-
ticipants in such plan; or 

(B) a trust described in section 501(c)(18) of such Code; 
(5) a plan which has not at any time after the date of en-

actment of this Act øSeptember 2, 1974¿ provided for employer 
contributions; 

(6) an agreement providing payments to a retired partner 
or deceased partner or a deceased partner’s successor in inter-
est as described in section 736 of the Internal Revenue Code 
of 1986; 

(7) an individual retirement account or annuity as de-
scribed in section 408(a) of the Internal Revenue Code of 
1954 51, or a retirement bond described in section 409 of the In-
ternal Revenue Code of 1954 (as effective for obligations issued 
before January 1, 1984); 

(8) an individual account plan (other than a money pur-
chase plan) and a defined benefit plan to the extent it is treat-
ed as an individual account plan (other than a money purchase 
plan) under section 3(35)(B) of this title; 

(9) an excess benefit plan; or 
(10) any plan, fund or program under which an employer, 

all of whose stock is directly or indirectly owned by employees, 
former employees or their beneficiaries, proposes through an 
unfunded arrangement to compensate retired employees for 
benefits which were forfeited by such employees under a pen-
sion plan maintained by a former employer prior to the date 
such pension plan became subject to this Act. 
(b) For the purposes of paragraph (2) of subsection (a) a plan 

is an ‘‘insurance contract plan’’ if— 
(1) the plan is funded exclusively by the purchase of indi-

vidual insurance contracts, 
(2) such contracts provide for level annual premium pay-

ments to be paid extending not later than the retirement age 
for each individual participating in the plan, and commencing 
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52 PPA section 104(a) provides for a delayed effective date for multiple employer plans of cer-
tain cooperatives until as late as plan years beginning on or after 1/1/2017, with a special inter-
est rate applicable prior to the effective date. PPA section 105(a) provides for a delayed effective 
date for certain PBGC settlement plans until plan years beginning on or after 1/1/2014. PPA 
section 106(a) provides for a delayed effective date for plans of certain government contractors 
until plan years beginning on or after 1/1/2011, with a special interest rate applicable prior to 
the effective date. 

with the date the individual became a participant in the plan 
(or, in the case of an increase in benefits, commencing at the 
time such increase becomes effective), 

(3) benefits provided by the plan are equal to the benefits 
provided under each contract at normal retirement age under 
the plan and are guaranteed by an insurance carrier (licensed 
under the laws of a State to do business with the plan) to the 
extent premiums have been paid, 

(4) premiums payable for the plan year, and all prior plan 
years under such contracts have been paid before lapse or 
there is reinstatement of the policy, 

(5) no rights under such contracts have been subject to a 
security interest at any time during the plan year, and 

(6) no policy loans are outstanding at any time during the 
plan year. 

A plan funded exclusively by the purchase of group insurance con-
tracts which is determined under regulations prescribed by the Sec-
retary of the Treasury to have the same characteristics as contracts 
described in the preceding sentence shall be treated as a plan de-
scribed in this subsection. 

(c) This part applies, with respect to a terminated multiem-
ployer plan to which section 4021 applies, until the last day of the 
plan year in which the plan terminates, within the meaning of sec-
tion 4041A(a)(2). 
SEC. 302. ø1082¿ MINIMUM FUNDING STANDARDS. 52 

(a) REQUIREMENT TO MEET MINIMUM FUNDING STANDARD.— 
(1) IN GENERAL.—A plan to which this part applies shall 

satisfy the minimum funding standard applicable to the plan 
for any plan year. 

(2) MINIMUM FUNDING STANDARD.—For purposes of para-
graph (1), a plan shall be treated as satisfying the minimum 
funding standard for a plan year if— 

(A) in the case of a defined benefit plan which is a sin-
gle-employer plan (other than a CSEC plan), the employer 
makes contributions to or under the plan for the plan year 
which, in the aggregate, are not less than the minimum re-
quired contribution determined under section 303 for the 
plan for the plan year, 

(B) in the case of a money purchase plan which is a 
single-employer plan, the employer makes contributions to 
or under the plan for the plan year which are required 
under the terms of the plan, 

(C) in the case of a multiemployer plan, the employers 
make contributions to or under the plan for any plan year 
which, in the aggregate, are sufficient to ensure that the 
plan does not have an accumulated funding deficiency 
under section 304 as of the end of the plan year, and 
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(D) in the case of a CSEC plan, the employers make 
contributions to or under the plan for any plan year which, 
in the aggregate, are sufficient to ensure that the plan 
does not have an accumulated funding deficiency under 
section 306 as of the end of the plan year. 

(b) LIABILITY FOR CONTRIBUTIONS.— 
(1) IN GENERAL.—Except as provided in paragraph (2), the 

amount of any contribution required by this section (including 
any required installments under paragraphs (3) and (4) of sec-
tion 303(j) or under section 306(f)) shall be paid by the em-
ployer responsible for making contributions to or under the 
plan. 

(2) JOINT AND SEVERAL LIABILITY WHERE EMPLOYER MEM-
BER OF CONTROLLED GROUP.—If the employer referred to in 
paragraph (1) is a member of a controlled group, each member 
of such group shall be jointly and severally liable for payment 
of such contributions. 

(3) MULTIEMPLOYER PLANS IN CRITICAL STATUS.—Para-
graph (1) shall not apply in the case of a multiemployer plan 
for any plan year in which the plan is in critical status pursu-
ant to section 305. This paragraph shall only apply if the plan 
sponsor adopts a rehabilitation plan in accordance with section 
305(e) and complies with the terms of such rehabilitation plan 
(and any updates or modifications of the plan). 
(c) VARIANCE FROM MINIMUM FUNDING STANDARDS.— 

(1) WAIVER IN CASE OF BUSINESS HARDSHIP.— 
(A) IN GENERAL.—If— 

(i) an employer is (or in the case of a multiem-
ployer plan or a CSEC plan, 10 percent or more of the 
number of employers contributing to or under the plan 
are) unable to satisfy the minimum funding standard 
for a plan year without temporary substantial busi-
ness hardship (substantial business hardship in the 
case of a multiemployer plan), and 

(ii) application of the standard would be adverse 
to the interests of plan participants in the aggregate, 

the Secretary of the Treasury may, subject to subpara-
graph (C), waive the requirements of subsection (a) for 
such year with respect to all or any portion of the min-
imum funding standard. The Secretary of the Treasury 
shall not waive the minimum funding standard with re-
spect to a plan for more than 3 of any 15 (5 of any 15 in 
the case of a multiemployer plan) consecutive plan years. 

(B) EFFECTS OF WAIVER.—If a waiver is granted under 
subparagraph (A) for any plan year— 

(i) in the case of a single-employer plan (other 
than a CSEC plan), the minimum required contribu-
tion under section 303 for the plan year shall be re-
duced by the amount of the waived funding deficiency 
and such amount shall be amortized as required under 
section 303(e), 

(ii) in the case of a multiemployer plan, the fund-
ing standard account shall be credited under section 
304(b)(3)(C) with the amount of the waived funding 
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deficiency and such amount shall be amortized as re-
quired under section 304(b)(2)(C), and 

(iii) in the case of a CSEC plan, the funding 
standard account shall be credited under section 
306(b)(3)(C) with the amount of the waived funding 
deficiency and such amount shall be amortized as re-
quired under section 306(b)(2)(C). 
(C) WAIVER OF AMORTIZED PORTION NOT ALLOWED.— 

The Secretary of the Treasury may not waive under sub-
paragraph (A) any portion of the minimum funding stand-
ard under subsection (a) for a plan year which is attrib-
utable to any waived funding deficiency for any preceding 
plan year. 
(2) DETERMINATION OF BUSINESS HARDSHIP.—For purposes 

of this subsection, the factors taken into account in deter-
mining temporary substantial business hardship (substantial 
business hardship in the case of a multiemployer plan) shall 
include (but shall not be limited to) whether or not— 

(A) the employer is operating at an economic loss, 
(B) there is substantial unemployment or under-

employment in the trade or business and in the industry 
concerned, 

(C) the sales and profits of the industry concerned are 
depressed or declining, and 

(D) it is reasonable to expect that the plan will be con-
tinued only if the waiver is granted. 
(3) WAIVED FUNDING DEFICIENCY.—For purposes of this 

part, the term ‘‘waived funding deficiency’’ means the portion 
of the minimum funding standard under subsection (a) (deter-
mined without regard to the waiver) for a plan year waived by 
the Secretary of the Treasury and not satisfied by employer 
contributions. 

(4) SECURITY FOR WAIVERS FOR SINGLE-EMPLOYER PLANS, 
CONSULTATIONS.— 

(A) SECURITY MAY BE REQUIRED.— 
(i) IN GENERAL.—Except as provided in subpara-

graph (C), the Secretary of the Treasury may require 
an employer maintaining a defined benefit plan which 
is a single-employer plan (within the meaning of sec-
tion 4001(a)(15)) to provide security to such plan as a 
condition for granting or modifying a waiver under 
paragraph (1) or for granting an extension under sec-
tion 306(d). 

(ii) SPECIAL RULES.—Any security provided under 
clause (i) may be perfected and enforced only by the 
Pension Benefit Guaranty Corporation, or at the direc-
tion of the Corporation, by a contributing sponsor 
(within the meaning of section 4001(a)(13)), or a mem-
ber of such sponsor’s controlled group (within the 
meaning of section 4001(a)(14)). 
(B) CONSULTATION WITH THE PENSION BENEFIT GUAR-

ANTY CORPORATION.—Except as provided in subparagraph 
(C), the Secretary of the Treasury shall, before granting or 
modifying a waiver under this subsection or an extension 
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53 So in law. Should read ‘‘section 306(d)’’. 
54 The phrase ’’or extensions’’ was added to the heading by the amendment provided for by 

section 102(b)(2)(G) of Public Law 113–97 even though the proper casing wasn’t reflected in the 
amending law. 

under 306(d) 53 with respect to a plan described in sub-
paragraph (A)(i)— 

(i) provide the Pension Benefit Guaranty Corpora-
tion with— 

(I) notice of the completed application for any 
waiver, modification, or extension, and 

(II) an opportunity to comment on such appli-
cation within 30 days after receipt of such notice, 
and 
(ii) consider— 

(I) any comments of the Corporation under 
clause (i)(II), and 

(II) any views of any employee organization 
(within the meaning of section 3(4)) representing 
participants in the plan which are submitted in 
writing to the Secretary of the Treasury in connec-
tion with such application. 

Information provided to the Corporation under this sub-
paragraph shall be considered tax return information and 
subject to the safeguarding and reporting requirements of 
section 6103(p) of the Internal Revenue Code of 1986. 

(C) EXCEPTION FOR CERTAIN WAIVERS OR EXTEN-
SIONS.— 54 

(i) IN GENERAL.—The preceding provisions of this 
paragraph shall not apply to any plan with respect to 
which the sum of— 

(I) the aggregate unpaid minimum required 
contributions for the plan year and all preceding 
plan years, or the accumulated funding deficiency 
under section 306, whichever is applicable, 

(II) the present value of all waiver amortiza-
tion installments determined for the plan year 
and succeeding plan years under section 303(e)(2) 
or 306(b)(2)(C), whichever is applicable, and 

(III) the total amounts not paid by reason of 
an extension in effect under section 306(d), 

is less than $1,000,000. 
(ii) TREATMENT OF WAIVERS OR EXTENSIONS FOR 

WHICH APPLICATIONS ARE PENDING.— 54 The amount 
described in clause (i)(I) shall include any increase in 
such amount which would result if all applications for 
waivers or extensions with respect to the minimum 
funding standard under this subsection which are 
pending with respect to such plan were denied. 

(iii) UNPAID MINIMUM REQUIRED CONTRIBUTION.— 
For purposes of this subparagraph— 

(I) IN GENERAL.—The term ‘‘unpaid minimum 
required contribution’’ means, with respect to any 
plan year, any minimum required contribution 
under section 303 for the plan year which is not 
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paid on or before the due date (as determined 
under section 303(j)(1)) for the plan year. 

(II) ORDERING RULE.—For purposes of sub-
clause (I), any payment to or under a plan for any 
plan year shall be allocated first to unpaid min-
imum required contributions for all preceding plan 
years on a first-in, first-out basis and then to the 
minimum required contribution under section 303 
for the plan year. 

(5) SPECIAL RULES FOR SINGLE-EMPLOYER PLANS.— 
(A) APPLICATION MUST BE SUBMITTED BEFORE DATE 21⁄2 

MONTHS AFTER CLOSE OF YEAR.—In the case of a single-em-
ployer plan, no waiver may be granted under this sub-
section with respect to any plan for any plan year unless 
an application therefor is submitted to the Secretary of the 
Treasury not later than the 15th day of the 3rd month be-
ginning after the close of such plan year. 

(B) SPECIAL RULE IF EMPLOYER IS MEMBER OF CON-
TROLLED GROUP.—In the case of a single-employer plan, if 
an employer is a member of a controlled group, the tem-
porary substantial business hardship requirements of 
paragraph (1) shall be treated as met only if such require-
ments are met— 

(i) with respect to such employer, and 
(ii) with respect to the controlled group of which 

such employer is a member (determined by treating all 
members of such group as a single employer). 

The Secretary of the Treasury may provide that an anal-
ysis of a trade or business or industry of a member need 
not be conducted if such Secretary determines such anal-
ysis is not necessary because the taking into account of 
such member would not significantly affect the determina-
tion under this paragraph. 
(6) ADVANCE NOTICE.— 

(A) IN GENERAL.—The Secretary of the Treasury shall, 
before granting a waiver under this subsection, require 
each applicant to provide evidence satisfactory to such Sec-
retary that the applicant has provided notice of the filing 
of the application for such waiver to each affected party (as 
defined in section 4001(a)(21)). Such notice shall include a 
description of the extent to which the plan is funded for 
benefits which are guaranteed under title IV and for ben-
efit liabilities. 

(B) CONSIDERATION OF RELEVANT INFORMATION.—The 
Secretary of the Treasury shall consider any relevant in-
formation provided by a person to whom notice was given 
under subparagraph (A). 
(7) RESTRICTION ON PLAN AMENDMENTS.— 

(A) IN GENERAL.—No amendment of a plan which in-
creases the liabilities of the plan by reason of any increase 
in benefits, any change in the accrual of benefits, or any 
change in the rate at which benefits become nonforfeitable 
under the plan shall be adopted if a waiver under this sub-
section or an extension of time under section 304(d) or sec-
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tion 306(d) is in effect with respect to the plan, or if a plan 
amendment described in subsection (d)(2) which reduces 
the accrued benefit of any participant has been made at 
any time in the preceding 12 months (24 months in the 
case of a multiemployer plan). If a plan is amended in vio-
lation of the preceding sentence, any such waiver, or ex-
tension of time, shall not apply to any plan year ending on 
or after the date on which such amendment is adopted. 

(B) EXCEPTION.—Subparagraph (A) shall not apply to 
any plan amendment which— 

(i) the Secretary of the Treasury determines to be 
reasonable and which provides for only de minimis in-
creases in the liabilities of the plan, 

(ii) only repeals an amendment described in sub-
section (d)(2), or 

(iii) is required as a condition of qualification 
under part I of subchapter D of chapter 1 of the Inter-
nal Revenue Code of 1986. 

(8) CROSS REFERENCE.—For corresponding duties of the 
Secretary of the Treasury with regard to implementation of the 
Internal Revenue Code of 1986, see section 412(c) of such Code. 
(d) MISCELLANEOUS RULES.— 

(1) CHANGE IN METHOD OR YEAR.—If the funding method 
or a plan year for a plan is changed, the change shall take ef-
fect only if approved by the Secretary of the Treasury. 

(2) CERTAIN RETROACTIVE PLAN AMENDMENTS.—For pur-
poses of this section, any amendment applying to a plan year 
which— 

(A) is adopted after the close of such plan year but no 
later than 21⁄2 months after the close of the plan year (or, 
in the case of a multiemployer plan, no later than 2 years 
after the close of such plan year), 

(B) does not reduce the accrued benefit of any partici-
pant determined as of the beginning of the first plan year 
to which the amendment applies, and 

(C) does not reduce the accrued benefit of any partici-
pant determined as of the time of adoption except to the 
extent required by the circumstances, 

shall, at the election of the plan administrator, be deemed to 
have been made on the first day of such plan year. No amend-
ment described in this paragraph which reduces the accrued 
benefits of any participant shall take effect unless the plan ad-
ministrator files a notice with the Secretary of the Treasury 
notifying him of such amendment and such Secretary has ap-
proved such amendment, or within 90 days after the date on 
which such notice was filed, failed to disapprove such amend-
ment. No amendment described in this subsection shall be ap-
proved by the Secretary of the Treasury unless such Secretary 
determines that such amendment is necessary because of a 
temporary substantial business hardship (as determined under 
subsection (c)(2)) or a substantial business hardship (as so de-
termined) in the case of a multiemployer plan and that a waiv-
er under subsection (c) (or, in the case of a multiemployer plan 
or a CSEC plan, any extension of the amortization period 
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55 PPA section 104(a) provides for a delayed effective date for multiple employer plans of cer-
tain cooperatives until as late as plan years beginning on or after 1/1/2017, with a special inter-
est rate applicable prior to the effective date. PPA section 105(a) provides for a delayed effective 
date for certain PBGC settlement plans until plan years beginning on or after 1/1/2014. PPA 
section 106(a) provides for a delayed effective date for plans of certain government contractors 
until plan years beginning on or after 1/1/2011, with a special interest rate applicable prior to 
the effective date. PPA section 402 provides special rules for applying the provisions to certain 
commercial airlines. 

under section 304(d) or section 306(d)) is unavailable or inad-
equate. 

(3) CONTROLLED GROUP.—For purposes of this section, the 
term ‘‘controlled group’’ means any group treated as a single 
employer under subsection (b), (c), (m), or (o) of section 414 of 
the Internal Revenue Code of 1986. 

SEC. 303. ø1083¿ MINIMUM FUNDING STANDARDS FOR SINGLE-EM-
PLOYER DEFINED BENEFIT PENSION PLANS. 55 

(a) MINIMUM REQUIRED CONTRIBUTION.—For purposes of this 
section and section 302(a)(2)(A), except as provided in subsection 
(f), the term ‘‘minimum required contribution’’ means, with respect 
to any plan year of a single-employer plan— 

(1) in any case in which the value of plan assets of the 
plan (as reduced under subsection (f)(4)(B)) is less than the 
funding target of the plan for the plan year, the sum of— 

(A) the target normal cost of the plan for the plan 
year, 

(B) the shortfall amortization charge (if any) for the 
plan for the plan year determined under subsection (c), 
and 

(C) the waiver amortization charge (if any) for the 
plan for the plan year as determined under subsection (e); 
or 
(2) in any case in which the value of plan assets of the 

plan (as reduced under subsection (f)(4)(B)) equals or exceeds 
the funding target of the plan for the plan year, the target nor-
mal cost of the plan for the plan year reduced (but not below 
zero) by such excess. 
(b) TARGET NORMAL COST.—For purposes of this section: 

(1) IN GENERAL.—Except as provided in subsection (i)(2) 
with respect to plans in at-risk status, the term ‘‘target normal 
cost’’ means, for any plan year, the excess of— 

(A) the sum of— 
(i) the present value of all benefits which are ex-

pected to accrue or to be earned under the plan during 
the plan year, plus 

(ii) the amount of plan-related expenses expected 
to be paid from plan assets during the plan year, over 
(B) the amount of mandatory employee contributions 

expected to be made during the plan year. 
(2) SPECIAL RULE FOR INCREASE IN COMPENSATION.—For 

purposes of this subsection, if any benefit attributable to serv-
ices performed in a preceding plan year is increased by reason 
of any increase in compensation during the current plan year, 
the increase in such benefit shall be treated as having accrued 
during the current plan year. 
(c) SHORTFALL AMORTIZATION CHARGE.— 
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(1) IN GENERAL.—For purposes of this section, the shortfall 
amortization charge for a plan for any plan year is the aggre-
gate total (not less than zero) of the shortfall amortization in-
stallments for such plan year with respect to any shortfall am-
ortization base which has not been fully amortized under this 
subsection. 

(2) SHORTFALL AMORTIZATION INSTALLMENT.—For purposes 
of paragraph (1)— 

(A) DETERMINATION.—The shortfall amortization in-
stallments are the amounts necessary to amortize the 
shortfall amortization base of the plan for any plan year 
in level annual installments over the 7-plan-year period 
beginning with such plan year. 

(B) SHORTFALL INSTALLMENT.—The shortfall amortiza-
tion installment for any plan year in the 7-plan-year pe-
riod under subparagraph (A) with respect to any shortfall 
amortization base is the annual installment determined 
under subparagraph (A) for that year for that base. 

(C) SEGMENT RATES.—In determining any shortfall 
amortization installment under this paragraph, the plan 
sponsor shall use the segment rates determined under sub-
paragraph (C) of subsection (h)(2), applied under rules 
similar to the rules of subparagraph (B) of subsection 
(h)(2). 

(D) SPECIAL ELECTION FOR ELIGIBLE PLAN YEARS.— 
(i) IN GENERAL.—If a plan sponsor elects to apply 

this subparagraph with respect to the shortfall amorti-
zation base of a plan for any eligible plan year (in this 
subparagraph and paragraph (7) referred to as an 
‘‘election year’’), then, notwithstanding subparagraphs 
(A) and (B)— 

(I) the shortfall amortization installments 
with respect to such base shall be determined 
under clause (ii) or (iii), whichever is specified in 
the election, and 

(II) the shortfall amortization installment for 
any plan year in the 9-plan-year period described 
in clause (ii) or the 15-plan-year period described 
in clause (iii), respectively, with respect to such 
shortfall amortization base is the annual install-
ment determined under the applicable clause for 
that year for that base. 
(ii) 2 PLUS 7 AMORTIZATION SCHEDULE.—The short-

fall amortization installments determined under this 
clause are— 

(I) in the case of the first 2 plan years in the 
9-plan-year period beginning with the election 
year, interest on the shortfall amortization base of 
the plan for the election year (determined using 
the effective interest rate for the plan for the elec-
tion year), and 

(II) in the case of the last 7 plan years in such 
9-plan-year period, the amounts necessary to am-
ortize the remaining balance of the shortfall amor-
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tization base of the plan for the election year in 
level annual installments over such last 7 plan 
years (using the segment rates under subpara-
graph (C) for the election year). 
(iii) 15-YEAR AMORTIZATION.—The shortfall amorti-

zation installments determined under this subpara-
graph are the amounts necessary to amortize the 
shortfall amortization base of the plan for the election 
year in level annual installments over the 15-plan- 
year period beginning with the election year (using the 
segment rates under subparagraph (C) for the election 
year). 

(iv) ELECTION.— 
(I) IN GENERAL.—The plan sponsor of a plan 

may elect to have this subparagraph apply to not 
more than 2 eligible plan years with respect to the 
plan, except that in the case of a plan described 
in section 106 of the Pension Protection Act of 
2006, the plan sponsor may only elect to have this 
subparagraph apply to a plan year beginning in 
2011. 

(II) AMORTIZATION SCHEDULE.—Such election 
shall specify whether the amortization schedule 
under clause (ii) or (iii) shall apply to an election 
year, except that if a plan sponsor elects to have 
this subparagraph apply to 2 eligible plan years, 
the plan sponsor must elect the same schedule for 
both years. 

(III) OTHER RULES.—Such election shall be 
made at such time, and in such form and manner, 
as shall be prescribed by the Secretary of the 
Treasury, and may be revoked only with the con-
sent of the Secretary of the Treasury. The Sec-
retary of the Treasury shall, before granting a 
revocation request, provide the Pension Benefit 
Guaranty Corporation an opportunity to comment 
on the conditions applicable to the treatment of 
any portion of the election year shortfall amortiza-
tion base that remains unamortized as of the rev-
ocation date. 
(v) ELIGIBLE PLAN YEAR.—For purposes of this 

subparagraph, the term ‘‘eligible plan year’’ means any 
plan year beginning in 2008, 2009, 2010, or 2011, ex-
cept that a plan year shall only be treated as an eligi-
ble plan year if the due date under subsection (j)(1) for 
the payment of the minimum required contribution for 
such plan year occurs on or after the date of the enact-
ment of this subparagraph. 

(vi) REPORTING.—A plan sponsor of a plan who 
makes an election under clause (i) shall— 

(I) give notice of the election to participants 
and beneficiaries of the plan, and 

(II) inform the Pension Benefit Guaranty Cor-
poration of such election in such form and manner 
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as the Director of the Pension Benefit Guaranty 
Corporation may prescribe. 
(vii) INCREASES IN REQUIRED INSTALLMENTS IN 

CERTAIN CASES.—For increases in required contribu-
tions in cases of excess compensation or extraordinary 
dividends or stock redemptions, see paragraph (7). 

(3) SHORTFALL AMORTIZATION BASE.—For purposes of this 
section, the shortfall amortization base of a plan for a plan 
year is— 

(A) the funding shortfall of such plan for such plan 
year, minus 

(B) the present value (determined using the segment 
rates determined under subparagraph (C) of subsection 
(h)(2), applied under rules similar to the rules of subpara-
graph (B) of subsection (h)(2)) of the aggregate total of the 
shortfall amortization installments and waiver amortiza-
tion installments which have been determined for such 
plan year and any succeeding plan year with respect to the 
shortfall amortization bases and waiver amortization bases 
of the plan for any plan year preceding such plan year. 
(4) FUNDING SHORTFALL.—For purposes of this section, the 

funding shortfall of a plan for any plan year is the excess (if 
any) of— 

(A) the funding target of the plan for the plan year, 
over 

(B) the value of plan assets of the plan (as reduced 
under subsection (f)(4)(B)) for the plan year which are held 
by the plan on the valuation date. 
(5) EXEMPTION FROM NEW SHORTFALL AMORTIZATION 

BASE.—In any case in which the value of plan assets of the 
plan (as reduced under subsection (f)(4)(A)) is equal to or great-
er than the funding target of the plan for the plan year, the 
shortfall amortization base of the plan for such plan year shall 
be zero. 

(6) EARLY DEEMED AMORTIZATION UPON ATTAINMENT OF 
FUNDING TARGET.—In any case in which the funding shortfall 
of a plan for a plan year is zero, for purposes of determining 
the shortfall amortization charge for such plan year and suc-
ceeding plan years, the shortfall amortization bases for all pre-
ceding plan years (and all shortfall amortization installments 
determined with respect to such bases) shall be reduced to 
zero. 

(7) INCREASES IN ALTERNATE REQUIRED INSTALLMENTS IN 
CASES OF EXCESS COMPENSATION OR EXTRAORDINARY DIVIDENDS 
OR STOCK REDEMPTIONS.— 

(A) IN GENERAL.—If there is an installment accelera-
tion amount with respect to a plan for any plan year in the 
restriction period with respect to an election year under 
paragraph (2)(D), then the shortfall amortization install-
ment otherwise determined and payable under such para-
graph for such plan year shall, subject to the limitation 
under subparagraph (B), be increased by such amount. 

(B) TOTAL INSTALLMENTS LIMITED TO SHORTFALL 
BASE.—Subject to rules prescribed by the Secretary of the 
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Treasury, if a shortfall amortization installment with re-
spect to any shortfall amortization base for an election 
year is required to be increased for any plan year under 
subparagraph (A)— 

(i) such increase shall not result in the amount of 
such installment exceeding the present value of such 
installment and all succeeding installments with re-
spect to such base (determined without regard to such 
increase but after application of clause (ii)), and 

(ii) subsequent shortfall amortization installments 
with respect to such base shall, in reverse order of the 
otherwise required installments, be reduced to the ex-
tent necessary to limit the present value of such sub-
sequent shortfall amortization installments (after ap-
plication of this paragraph) to the present value of the 
remaining unamortized shortfall amortization base. 
(C) INSTALLMENT ACCELERATION AMOUNT.—For pur-

poses of this paragraph— 
(i) IN GENERAL.—The term ‘‘installment accelera-

tion amount’’ means, with respect to any plan year in 
a restriction period with respect to an election year, 
the sum of— 

(I) the aggregate amount of excess employee 
compensation determined under subparagraph (D) 
with respect to all employees for the plan year, 
plus 

(II) the aggregate amount of extraordinary 
dividends and redemptions determined under sub-
paragraph (E) for the plan year. 
(ii) ANNUAL LIMITATION.—The installment accel-

eration amount for any plan year shall not exceed the 
excess (if any) of— 

(I) the sum of the shortfall amortization in-
stallments for the plan year and all preceding 
plan years in the amortization period elected 
under paragraph (2)(D) with respect to the short-
fall amortization base with respect to an election 
year, determined without regard to paragraph 
(2)(D) and this paragraph, over 

(II) the sum of the shortfall amortization in-
stallments for such plan year and all such pre-
ceding plan years, determined after application of 
paragraph (2)(D) (and in the case of any preceding 
plan year, after application of this paragraph). 
(iii) CARRYOVER OF EXCESS INSTALLMENT ACCEL-

ERATION AMOUNTS.— 
(I) IN GENERAL.—If the installment accelera-

tion amount for any plan year (determined with-
out regard to clause (ii)) exceeds the limitation 
under clause (ii), then, subject to subclause (II), 
such excess shall be treated as an installment ac-
celeration amount with respect to the succeeding 
plan year. 
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(II) CAP TO APPLY.—If any amount treated as 
an installment acceleration amount under sub-
clause (I) or this subclause with respect any suc-
ceeding plan year, when added to other install-
ment acceleration amounts (determined without 
regard to clause (ii)) with respect to the plan year, 
exceeds the limitation under clause (ii), the por-
tion of such amount representing such excess 
shall be treated as an installment acceleration 
amount with respect to the next succeeding plan 
year. 

(III) LIMITATION ON YEARS TO WHICH AMOUNTS 
CARRIED FOR.—No amount shall be carried under 
subclause (I) or (II) to a plan year which begins 
after the first plan year following the last plan 
year in the restriction period (or after the second 
plan year following such last plan year in the case 
of an election year with respect to which 15-year 
amortization was elected under paragraph (2)(D)). 

(IV) ORDERING RULES.—For purposes of apply-
ing subclause (II), installment acceleration 
amounts for the plan year (determined without re-
gard to any carryover under this clause) shall be 
applied first against the limitation under clause 
(ii) and then carryovers to such plan year shall be 
applied against such limitation on a first-in, first- 
out basis. 

(D) EXCESS EMPLOYEE COMPENSATION.—For purposes 
of this paragraph— 

(i) IN GENERAL.—The term ‘‘excess employee com-
pensation’’ means, with respect to any employee for 
any plan year, the excess (if any) of— 

(I) the aggregate amount includible in income 
under chapter 1 of the Internal Revenue Code of 
1986 for remuneration during the calendar year in 
which such plan year begins for services per-
formed by the employee for the plan sponsor 
(whether or not performed during such calendar 
year), over 

(II) $1,000,000. 
(ii) AMOUNTS SET ASIDE FOR NONQUALIFIED DE-

FERRED COMPENSATION.—If during any calendar year 
assets are set aside or reserved (directly or indirectly) 
in a trust (or other arrangement as determined by the 
Secretary of the Treasury), or transferred to such a 
trust or other arrangement, by a plan sponsor for pur-
poses of paying deferred compensation of an employee 
under a nonqualified deferred compensation plan (as 
defined in section 409A of such Code) of the plan spon-
sor, then, for purposes of clause (i), the amount of such 
assets shall be treated as remuneration of the em-
ployee includible in income for the calendar year un-
less such amount is otherwise includible in income for 
such year. An amount to which the preceding sentence 
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applies shall not be taken into account under this 
paragraph for any subsequent calendar year. 

(iii) ONLY REMUNERATION FOR CERTAIN POST-2009 
SERVICES COUNTED.—Remuneration shall be taken 
into account under clause (i) only to the extent attrib-
utable to services performed by the employee for the 
plan sponsor after February 28, 2010. 

(iv) EXCEPTION FOR CERTAIN EQUITY PAYMENTS.— 
(I) IN GENERAL.—There shall not be taken 

into account under clause (i)(I) any amount in-
cludible in income with respect to the granting 
after February 28, 2010, of service recipient stock 
(within the meaning of section 409A of the Inter-
nal Revenue Code of 1986) that, upon such grant, 
is subject to a substantial risk of forfeiture (as de-
fined under section 83(c)(1) of such Code) for at 
least 5 years from the date of such grant. 

(II) SECRETARIAL AUTHORITY.—The Secretary 
of the Treasury may by regulation provide for the 
application of this clause in the case of a person 
other than a corporation. 
(v) OTHER EXCEPTIONS.—The following amounts 

includible in income shall not be taken into account 
under clause (i)(I): 

(I) COMMISSIONS.—Any remuneration payable 
on a commission basis solely on account of income 
directly generated by the individual performance 
of the individual to whom such remuneration is 
payable. 

(II) CERTAIN PAYMENTS UNDER EXISTING CON-
TRACTS.—Any remuneration consisting of non-
qualified deferred compensation, restricted stock, 
stock options, or stock appreciation rights payable 
or granted under a written binding contract that 
was in effect on March 1, 2010, and which was not 
modified in any material respect before such re-
muneration is paid. 
(vi) SELF-EMPLOYED INDIVIDUAL TREATED AS EM-

PLOYEE.—The term ‘‘employee’’ includes, with respect 
to a calendar year, a self-employed individual who is 
treated as an employee under section 401(c) of such 
Code for the taxable year ending during such calendar 
year, and the term ‘‘compensation’’ shall include 
earned income of such individual with respect to such 
self-employment. 

(vii) INDEXING OF AMOUNT.—In the case of any cal-
endar year beginning after 2010, the dollar amount 
under clause (i)(II) shall be increased by an amount 
equal to— 

(I) such dollar amount, multiplied by 
(II) the cost-of-living adjustment determined 

under section 1(f)(3) of such Code for the calendar 
year, determined by substituting ‘‘calendar year 
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2009’’ for ‘‘calendar year 1992’’ in subparagraph 
(B) thereof. 

If the amount of any increase under clause (i) is not 
a multiple of $1,000, such increase shall be rounded to 
the next lowest multiple of $1,000. 
(E) EXTRAORDINARY DIVIDENDS AND REDEMPTIONS.— 

(i) IN GENERAL.—The amount determined under 
this subparagraph for any plan year is the excess (if 
any) of the sum of the dividends declared during the 
plan year by the plan sponsor plus the aggregate 
amount paid for the redemption of stock of the plan 
sponsor redeemed during the plan year over the great-
er of— 

(I) the adjusted net income (within the mean-
ing of section 4043) of the plan sponsor for the 
preceding plan year, determined without regard to 
any reduction by reason of interest, taxes, depre-
ciation, or amortization, or 

(II) in the case of a plan sponsor that deter-
mined and declared dividends in the same manner 
for at least 5 consecutive years immediately pre-
ceding such plan year, the aggregate amount of 
dividends determined and declared for such plan 
year using such manner. 
(ii) ONLY CERTAIN POST-2009 DIVIDENDS AND RE-

DEMPTIONS COUNTED.—For purposes of clause (i), there 
shall only be taken into account dividends declared, 
and redemptions occurring, after February 28, 2010. 

(iii) EXCEPTION FOR INTRA-GROUP DIVIDENDS.— 
Dividends paid by one member of a controlled group 
(as defined in section 302(d)(3)) to another member of 
such group shall not be taken into account under 
clause (i). 

(iv) EXCEPTION FOR CERTAIN REDEMPTIONS.—Re-
demptions that are made pursuant to a plan main-
tained with respect to employees, or that are made on 
account of the death, disability, or termination of em-
ployment of an employee or shareholder, shall not be 
taken into account under clause (i). 

(v) EXCEPTION FOR CERTAIN PREFERRED STOCK.— 
(I) IN GENERAL.—Dividends and redemptions 

with respect to applicable preferred stock shall not 
be taken into account under clause (i) to the ex-
tent that dividends accrue with respect to such 
stock at a specified rate in all events and without 
regard to the plan sponsor’s income, and interest 
accrues on any unpaid dividends with respect to 
such stock. 

(II) APPLICABLE PREFERRED STOCK.—For pur-
poses of subclause (I), the term ‘‘applicable pre-
ferred stock’’ means preferred stock which was 
issued before March 1, 2010 (or which was issued 
after such date and is held by an employee benefit 
plan subject to the provisions of this title). 
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(F) OTHER DEFINITIONS AND RULES.—For purposes of 
this paragraph— 

(i) PLAN SPONSOR.—The term ‘‘plan sponsor’’ in-
cludes any member of the plan sponsor’s controlled 
group (as defined in section 302(d)(3)). 

(ii) RESTRICTION PERIOD.—The term ‘‘restriction 
period’’ means, with respect to any election year— 

(I) except as provided in subclause (II), the 3- 
year period beginning with the election year (or, if 
later, the first plan year beginning after December 
31, 2009), and 

(II) if the plan sponsor elects 15-year amorti-
zation for the shortfall amortization base for the 
election year, the 5-year period beginning with the 
election year (or, if later, the first plan year begin-
ning after December 31, 2009). 
(iii) ELECTIONS FOR MULTIPLE PLANS.—If a plan 

sponsor makes elections under paragraph (2)(D) with 
respect to 2 or more plans, the Secretary of the Treas-
ury shall provide rules for the application of this para-
graph to such plans, including rules for the ratable al-
location of any installment acceleration amount among 
such plans on the basis of each plan’s relative reduc-
tion in the plan’s shortfall amortization installment for 
the first plan year in the amortization period de-
scribed in subparagraph (A) (determined without re-
gard to this paragraph). 

(iv) MERGERS AND ACQUISITIONS.—The Secretary 
of the Treasury shall prescribe rules for the applica-
tion of paragraph (2)(D) and this paragraph in any 
case where there is a merger or acquisition involving 
a plan sponsor making the election under paragraph 
(2)(D). 

(8) 15-YEAR AMORTIZATION.—With respect to plan years be-
ginning after December 31, 2021 (or, at the election of the plan 
sponsor, plan years beginning after December 31, 2018, Decem-
ber 31, 2019, or December 31, 2020)— 

(A) the shortfall amortization bases for all plan years 
preceding the first plan year beginning after December 31, 
2021 (or after whichever earlier date is elected pursuant to 
this paragraph), and all shortfall amortization install-
ments determined with respect to such bases, shall be re-
duced to zero, and 

(B) subparagraphs (A) and (B) of paragraph (2) shall 
each be applied by substituting ‘‘15-plan-year period’’ for 
‘‘7-plan-year period’’. 

(d) RULES RELATING TO FUNDING TARGET.—For purposes of 
this section— 

(1) FUNDING TARGET.—Except as provided in subsection 
(i)(1) with respect to plans in at-risk status, the funding target 
of a plan for a plan year is the present value of all benefits ac-
crued or earned under the plan as of the beginning of the plan 
year. 
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(2) FUNDING TARGET ATTAINMENT PERCENTAGE.—The 
‘‘funding target attainment percentage’’ of a plan for a plan 
year is the ratio (expressed as a percentage) which— 

(A) the value of plan assets for the plan year (as re-
duced under subsection (f)(4)(B)), bears to 

(B) the funding target of the plan for the plan year 
(determined without regard to subsection (i)(1)). 

(e) WAIVER AMORTIZATION CHARGE.— 
(1) DETERMINATION OF WAIVER AMORTIZATION CHARGE.— 

The waiver amortization charge (if any) for a plan for any plan 
year is the aggregate total of the waiver amortization install-
ments for such plan year with respect to the waiver amortiza-
tion bases for each of the 5 preceding plan years. 

(2) WAIVER AMORTIZATION INSTALLMENT.—For purposes of 
paragraph (1)— 

(A) DETERMINATION.—The waiver amortization install-
ments are the amounts necessary to amortize the waiver 
amortization base of the plan for any plan year in level an-
nual installments over a period of 5 plan years beginning 
with the succeeding plan year. 

(B) WAIVER INSTALLMENT.—The waiver amortization 
installment for any plan year in the 5-year period under 
subparagraph (A) with respect to any waiver amortization 
base is the annual installment determined under subpara-
graph (A) for that year for that base. 
(3) INTEREST RATE.—In determining any waiver amortiza-

tion installment under this subsection, the plan sponsor shall 
use the segment rates determined under subparagraph (C) of 
subsection (h)(2), applied under rules similar to the rules of 
subparagraph (B) of subsection (h)(2). 

(4) WAIVER AMORTIZATION BASE.—The waiver amortization 
base of a plan for a plan year is the amount of the waived 
funding deficiency (if any) for such plan year under section 
302(c). 

(5) EARLY DEEMED AMORTIZATION UPON ATTAINMENT OF 
FUNDING TARGET.—In any case in which the funding shortfall 
of a plan for a plan year is zero, for purposes of determining 
the waiver amortization charge for such plan year and suc-
ceeding plan years, the waiver amortization bases for all pre-
ceding plan years (and all waiver amortization installments de-
termined with respect to such bases) shall be reduced to zero. 
(f) REDUCTION OF MINIMUM REQUIRED CONTRIBUTION BY 

PREFUNDING BALANCE AND FUNDING STANDARD CARRYOVER BAL-
ANCE.— 

(1) ELECTION TO MAINTAIN BALANCES.— 
(A) PREFUNDING BALANCE.—The plan sponsor of a sin-

gle-employer plan may elect to maintain a prefunding bal-
ance. 

(B) FUNDING STANDARD CARRYOVER BALANCE.— 
(i) IN GENERAL.—In the case of a single-employer 

plan described in clause (ii), the plan sponsor may 
elect to maintain a funding standard carryover bal-
ance, until such balance is reduced to zero. 
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(ii) PLANS MAINTAINING FUNDING STANDARD AC-
COUNT IN 2007.—A plan is described in this clause if 
the plan— 

(I) was in effect for a plan year beginning in 
2007, and 

(II) had a positive balance in the funding 
standard account under section 302(b) as in effect 
for such plan year and determined as of the end 
of such plan year. 

(2) APPLICATION OF BALANCES.—A prefunding balance and 
a funding standard carryover balance maintained pursuant to 
this paragraph— 

(A) shall be available for crediting against the min-
imum required contribution, pursuant to an election under 
paragraph (3), 

(B) shall be applied as a reduction in the amount 
treated as the value of plan assets for purposes of this sec-
tion, to the extent provided in paragraph (4), and 

(C) may be reduced at any time, pursuant to an elec-
tion under paragraph (5). 
(3) ELECTION TO APPLY BALANCES AGAINST MINIMUM RE-

QUIRED CONTRIBUTION.— 
(A) IN GENERAL.—Except as provided in subpara-

graphs (B) and (C), in the case of any plan year in which 
the plan sponsor elects to credit against the minimum re-
quired contribution for the current plan year all or a por-
tion of the prefunding balance or the funding standard car-
ryover balance for the current plan year (not in excess of 
such minimum required contribution), the minimum re-
quired contribution for the plan year shall be reduced as 
of the first day of the plan year by the amount so credited 
by the plan sponsor. For purposes of the preceding sen-
tence, the minimum required contribution shall be deter-
mined after taking into account any waiver under section 
302(c). 

(B) COORDINATION WITH FUNDING STANDARD CARRY-
OVER BALANCE.—To the extent that any plan has a funding 
standard carryover balance greater than zero, no amount 
of the prefunding balance of such plan may be credited 
under this paragraph in reducing the minimum required 
contribution. 

(C) LIMITATION FOR UNDERFUNDED PLANS.—The pre-
ceding provisions of this paragraph shall not apply for any 
plan year if the ratio (expressed as a percentage) which— 

(i) the value of plan assets for the preceding plan 
year (as reduced under paragraph (4)(C)), bears to 

(ii) the funding target of the plan for the pre-
ceding plan year (determined without regard to sub-
section (i)(1)), 

is less than 80 percent. In the case of plan years beginning 
in 2008, the ratio under this subparagraph may be deter-
mined using such methods of estimation as the Secretary 
of the Treasury may prescribe. 
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(D) SPECIAL RULE FOR CERTAIN YEARS OF PLANS MAIN-
TAINED BY CHARITIES.— 

(i) IN GENERAL.—For purposes of applying sub-
paragraph (C) for plan years beginning after August 
31, 2009, and before September 1, 2011, the ratio de-
termined under such subparagraph for the preceding 
plan year shall be the greater of— 

(I) such ratio, as determined without regard 
to this subparagraph, or 

(II) the ratio for such plan for the plan year 
beginning after August 31, 2007, and before Sep-
tember 1, 2008, as determined under rules pre-
scribed by the Secretary of the Treasury. 
(ii) SPECIAL RULE.—In the case of a plan for which 

the valuation date is not the first day of the plan 
year— 

(I) clause (i) shall apply to plan years begin-
ning after December 31, 2008, and before January 
1, 2011, and 

(II) clause (i)(II) shall apply based on the last 
plan year beginning before September 1, 2007, as 
determined under rules prescribed by the Sec-
retary of the Treasury. 
(iii) LIMITATION TO CHARITIES.—This subpara-

graph shall not apply to any plan unless such plan is 
maintained exclusively by one or more organizations 
described in section 501(c)(3) of the Internal Revenue 
Code of 1986. 

(4) EFFECT OF BALANCES ON AMOUNTS TREATED AS VALUE 
OF PLAN ASSETS.—In the case of any plan maintaining a 
prefunding balance or a funding standard carryover balance 
pursuant to this subsection, the amount treated as the value 
of plan assets shall be deemed to be such amount, reduced as 
provided in the following subparagraphs: 

(A) APPLICABILITY OF SHORTFALL AMORTIZATION 
BASE.—For purposes of subsection (c)(5), the value of plan 
assets is deemed to be such amount, reduced by the 
amount of the prefunding balance, but only if an election 
under paragraph (3) applying any portion of the 
prefunding balance in reducing the minimum required con-
tribution is in effect for the plan year. 

(B) DETERMINATION OF EXCESS ASSETS, FUNDING 
SHORTFALL, AND FUNDING TARGET ATTAINMENT PERCENT-
AGE.— 

(i) IN GENERAL.—For purposes of subsections (a), 
(c)(4)(B), and (d)(2)(A), the value of plan assets is 
deemed to be such amount, reduced by the amount of 
the prefunding balance and the funding standard car-
ryover balance. 

(ii) SPECIAL RULE FOR CERTAIN BINDING AGREE-
MENTS WITH PBGC.—For purposes of subsection 
(c)(4)(B), the value of plan assets shall not be deemed 
to be reduced for a plan year by the amount of the 
specified balance if, with respect to such balance, 
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there is in effect for a plan year a binding written 
agreement with the Pension Benefit Guaranty Cor-
poration which provides that such balance is not avail-
able to reduce the minimum required contribution for 
the plan year. For purposes of the preceding sentence, 
the term ‘‘specified balance’’ means the prefunding bal-
ance or the funding standard carryover balance, as the 
case may be. 
(C) AVAILABILITY OF BALANCES IN PLAN YEAR FOR 

CREDITING AGAINST MINIMUM REQUIRED CONTRIBUTION.— 
For purposes of paragraph (3)(C)(i) of this subsection, the 
value of plan assets is deemed to be such amount, reduced 
by the amount of the prefunding balance. 
(5) ELECTION TO REDUCE BALANCE PRIOR TO DETERMINA-

TIONS OF VALUE OF PLAN ASSETS AND CREDITING AGAINST MIN-
IMUM REQUIRED CONTRIBUTION.— 

(A) IN GENERAL.—The plan sponsor may elect to re-
duce by any amount the balance of the prefunding balance 
and the funding standard carryover balance for any plan 
year (but not below zero). Such reduction shall be effective 
prior to any determination of the value of plan assets for 
such plan year under this section and application of the 
balance in reducing the minimum required contribution for 
such plan for such plan year pursuant to an election under 
paragraph (2). 

(B) COORDINATION BETWEEN PREFUNDING BALANCE 
AND FUNDING STANDARD CARRYOVER BALANCE.—To the ex-
tent that any plan has a funding standard carryover bal-
ance greater than zero, no election may be made under 
subparagraph (A) with respect to the prefunding balance. 
(6) PREFUNDING BALANCE.— 

(A) IN GENERAL.—A prefunding balance maintained by 
a plan shall consist of a beginning balance of zero, in-
creased and decreased to the extent provided in subpara-
graphs (B) and (C), and adjusted further as provided in 
paragraph (8). 

(B) INCREASES.— 
(i) IN GENERAL.—As of the first day of each plan 

year beginning after 2008, the prefunding balance of a 
plan shall be increased by the amount elected by the 
plan sponsor for the plan year. Such amount shall not 
exceed the excess (if any) of— 

(I) the aggregate total of employer contribu-
tions to the plan for the preceding plan year, 
over— 

(II) the minimum required contribution for 
such preceding plan year. 
(ii) ADJUSTMENTS FOR INTEREST.—Any excess con-

tributions under clause (i) shall be properly adjusted 
for interest accruing for the periods between the first 
day of the current plan year and the dates on which 
the excess contributions were made, determined by 
using the effective interest rate for the preceding plan 
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year and by treating contributions as being first used 
to satisfy the minimum required contribution. 

(iii) CERTAIN CONTRIBUTIONS NECESSARY TO AVOID 
BENEFIT LIMITATIONS DISREGARDED.—The excess de-
scribed in clause (i) with respect to any preceding plan 
year shall be reduced (but not below zero) by the 
amount of contributions an employer would be re-
quired to make under paragraph (1), (2), or (4) of sec-
tion 206(g) to avoid a benefit limitation which would 
otherwise be imposed under such paragraph for the 
preceding plan year. Any contribution which may be 
taken into account in satisfying the requirements of 
more than 1 of such paragraphs shall be taken into ac-
count only once for purposes of this clause. 
(C) DECREASE.—The prefunding balance of a plan 

shall be decreased (but not below zero) by— 
(i) as of the first day of each plan year after 2008, 

the amount of such balance credited under paragraph 
(2) (if any) in reducing the minimum required con-
tribution of the plan for the preceding plan year, and 

(ii) as of the time specified in paragraph (5)(A), 
any reduction in such balance elected under para-
graph (5). 

(7) FUNDING STANDARD CARRYOVER BALANCE.— 
(A) IN GENERAL.—A funding standard carryover bal-

ance maintained by a plan shall consist of a beginning bal-
ance determined under subparagraph (B), decreased to the 
extent provided in subparagraph (C), and adjusted further 
as provided in paragraph (8). 

(B) BEGINNING BALANCE.—The beginning balance of 
the funding standard carryover balance shall be the posi-
tive balance described in paragraph (1)(B)(ii)(II). 

(C) DECREASES.—The funding standard carryover bal-
ance of a plan shall be decreased (but not below zero) by— 

(i) as of the first day of each plan year after 2008, 
the amount of such balance credited under paragraph 
(2) (if any) in reducing the minimum required con-
tribution of the plan for the preceding plan year, and 

(ii) as of the time specified in paragraph (5)(A), 
any reduction in such balance elected under para-
graph (5). 

(8) ADJUSTMENTS FOR INVESTMENT EXPERIENCE.—In deter-
mining the prefunding balance or the funding standard carry-
over balance of a plan as of the first day of the plan year, the 
plan sponsor shall, in accordance with regulations prescribed 
by the Secretary of the Treasury, adjust such balance to reflect 
the rate of return on plan assets for the preceding plan year. 
Notwithstanding subsection (g)(3), such rate of return shall be 
determined on the basis of fair market value and shall prop-
erly take into account, in accordance with such regulations, all 
contributions, distributions, and other plan payments made 
during such period. 
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(9) ELECTIONS.—Elections under this subsection shall be 
made at such times, and in such form and manner, as shall be 
prescribed in regulations of the Secretary of the Treasury. 
(g) VALUATION OF PLAN ASSETS AND LIABILITIES.— 

(1) TIMING OF DETERMINATIONS.—Except as otherwise pro-
vided under this subsection, all determinations under this sec-
tion for a plan year shall be made as of the valuation date of 
the plan for such plan year. 

(2) VALUATION DATE.—For purposes of this section— 
(A) IN GENERAL.—Except as provided in subparagraph 

(B), the valuation date of a plan for any plan year shall be 
the first day of the plan year. 

(B) EXCEPTION FOR SMALL PLANS.—If, on each day dur-
ing the preceding plan year, a plan had 100 or fewer par-
ticipants, the plan may designate any day during the plan 
year as its valuation date for such plan year and suc-
ceeding plan years. For purposes of this subparagraph, all 
defined benefit plans which are single-employer plans and 
are maintained by the same employer (or any member of 
such employer’s controlled group) shall be treated as 1 
plan, but only participants with respect to such employer 
or member shall be taken into account. 

(C) APPLICATION OF CERTAIN RULES IN DETERMINATION 
OF PLAN SIZE.—For purposes of this paragraph— 

(i) PLANS NOT IN EXISTENCE IN PRECEDING YEAR.— 
In the case of the first plan year of any plan, subpara-
graph (B) shall apply to such plan by taking into ac-
count the number of participants that the plan is rea-
sonably expected to have on days during such first 
plan year. 

(ii) PREDECESSORS.—Any reference in subpara-
graph (B) to an employer shall include a reference to 
any predecessor of such employer. 

(3) DETERMINATION OF VALUE OF PLAN ASSETS.—For pur-
poses of this section— 

(A) IN GENERAL.—Except as provided in subparagraph 
(B), the value of plan assets shall be the fair market value 
of the assets. 

(B) AVERAGING ALLOWED.—A plan may determine the 
value of plan assets on the basis of the averaging of fair 
market values, but only if such method— 

(i) is permitted under regulations prescribed by 
the Secretary of the Treasury, 

(ii) does not provide for averaging of such values 
over more than the period beginning on the last day 
of the 25th month preceding the month in which the 
valuation date occurs and ending on the valuation 
date (or a similar period in the case of a valuation 
date which is not the 1st day of a month), and 

(iii) does not result in a determination of the value 
of plan assets which, at any time, is lower than 90 
percent or greater than 110 percent of the fair market 
value of such assets at such time. 
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Any such averaging shall be adjusted for contributions, 
distributions, and expected earnings (as determined by the 
plan’s actuary on the basis of an assumed earnings rate 
specified by the actuary but not in excess of the third seg-
ment rate applicable under subsection (h)(2)(C)(iii)), as 
specified by the Secretary of the Treasury. 
(4) ACCOUNTING FOR CONTRIBUTION RECEIPTS.—For pur-

poses of determining the value of assets under paragraph (3)— 
(A) PRIOR YEAR CONTRIBUTIONS.—If— 

(i) an employer makes any contribution to the 
plan after the valuation date for the plan year in 
which the contribution is made, and 

(ii) the contribution is for a preceding plan year, 
the contribution shall be taken into account as an asset of 
the plan as of the valuation date, except that in the case 
of any plan year beginning after 2008, only the present 
value (determined as of the valuation date) of such con-
tribution may be taken into account. For purposes of the 
preceding sentence, present value shall be determined 
using the effective interest rate for the preceding plan year 
to which the contribution is properly allocable. 

(B) SPECIAL RULE FOR CURRENT YEAR CONTRIBUTIONS 
MADE BEFORE VALUATION DATE.—If any contributions for 
any plan year are made to or under the plan during the 
plan year but before the valuation date for the plan year, 
the assets of the plan as of the valuation date shall not in-
clude— 

(i) such contributions, and 
(ii) interest on such contributions for the period 

between the date of the contributions and the valu-
ation date, determined by using the effective interest 
rate for the plan year. 

(h) ACTUARIAL ASSUMPTIONS AND METHODS.— 
(1) IN GENERAL.—Subject to this subsection, the deter-

mination of any present value or other computation under this 
section shall be made on the basis of actuarial assumptions 
and methods— 

(A) each of which is reasonable (taking into account 
the experience of the plan and reasonable expectations), 
and 

(B) which, in combination, offer the actuary’s best esti-
mate of anticipated experience under the plan. 
(2) INTEREST RATES.— 

(A) EFFECTIVE INTEREST RATE.—For purposes of this 
section, the term ‘‘effective interest rate’’ means, with re-
spect to any plan for any plan year, the single rate of in-
terest which, if used to determine the present value of the 
plan’s accrued or earned benefits referred to in subsection 
(d)(1), would result in an amount equal to the funding tar-
get of the plan for such plan year. 

(B) INTEREST RATES FOR DETERMINING FUNDING TAR-
GET.—For purposes of determining the funding target and 
normal cost of a plan for any plan year, the interest rate 
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used in determining the present value of the benefits of 
the plan shall be— 

(i) in the case of benefits reasonably determined to 
be payable during the 5-year period beginning on the 
valuation date for the plan year, the first segment rate 
with respect to the applicable month, 

(ii) in the case of benefits reasonably determined 
to be payable during the 15-year period beginning at 
the end of the period described in clause (i), the second 
segment rate with respect to the applicable month, 
and 

(iii) in the case of benefits reasonably determined 
to be payable after the period described in clause (ii), 
the third segment rate with respect to the applicable 
month. 
(C) SEGMENT RATES.—For purposes of this para-

graph— 
(i) FIRST SEGMENT RATE.—The term ‘‘first segment 

rate’’ means, with respect to any month, the single 
rate of interest which shall be determined by the Sec-
retary of the Treasury for such month on the basis of 
the corporate bond yield curve for such month, taking 
into account only that portion of such yield curve 
which is based on bonds maturing during the 5-year 
period commencing with such month. 

(ii) SECOND SEGMENT RATE.—The term ‘‘second 
segment rate’’ means, with respect to any month, the 
single rate of interest which shall be determined by 
the Secretary of the Treasury for such month on the 
basis of the corporate bond yield curve for such month, 
taking into account only that portion of such yield 
curve which is based on bonds maturing during the 
15-year period beginning at the end of the period de-
scribed in clause (i). 

(iii) THIRD SEGMENT RATE.—The term ‘‘third seg-
ment rate’’ means, with respect to any month, the sin-
gle rate of interest which shall be determined by the 
Secretary of the Treasury for such month on the basis 
of the corporate bond yield curve for such month, tak-
ing into account only that portion of such yield curve 
which is based on bonds maturing during periods be-
ginning after the period described in clause (ii). 

(iv) SEGMENT RATE STABILIZATION.— 
(I) IN GENERAL.—If a segment rate described 

in clause (i), (ii), or (iii) with respect to any appli-
cable month (determined without regard to this 
clause) is less than the applicable minimum per-
centage, or more than the applicable maximum 
percentage, of the average of the segment rates 
described in such clause for years in the 25-year 
period ending with September 30 of the calendar 
year preceding the calendar year in which the 
plan year begins, then the segment rate described 
in such clause with respect to the applicable 
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month shall be equal to the applicable minimum 
percentage or the applicable maximum percentage 
of such average, whichever is closest. The Sec-
retary of the Treasury shall determine such aver-
age on an annual basis and may prescribe equiva-
lent rates for years in any such 25-year period for 
which the rates described in any such clause are 
not available. Notwithstanding anything in this 
subclause, if the average of the first, second, or 
third segment rate for any 25-year period is less 
than 5 percent, such average shall be deemed to 
be 5 percent. 

(II) APPLICABLE MINIMUM PERCENTAGE; APPLI-
CABLE MAXIMUM PERCENTAGE.—For purposes of 
subclause (I), the applicable minimum percentage 
and the applicable maximum percentage for a 
plan year beginning in a calendar year shall be 
determined in accordance with the following table: 

If the calendar year is: The applicable minimum 
percentage is: 

The applicable maximum 
percentage is: 

Any year in the period 
starting in 2012 and 
ending in 2019.

90% .................................... 110%

Any year in the period 
starting in 2020 and 
ending in 2030.

95% .................................... 105%

2031 ..................................... 90% .................................... 110%
2032 ..................................... 85% .................................... 115%
2033 ..................................... 80% .................................... 120%
2034 ..................................... 75% .................................... 125%
After 2034 ........................... 70% .................................... 130%. 

(D) CORPORATE BOND YIELD CURVE.—For purposes of 
this paragraph— 

(i) IN GENERAL.—The term ‘‘corporate bond yield 
curve’’ means, with respect to any month, a yield 
curve which is prescribed by the Secretary of the 
Treasury for such month and which reflects the aver-
age, for the 24-month period ending with the month 
preceding such month, of monthly yields on invest-
ment grade corporate bonds with varying maturities 
and that are in the top 3 quality levels available. 

(ii) ELECTION TO USE YIELD CURVE.—Solely for 
purposes of determining the minimum required con-
tribution under this section, the plan sponsor may, in 
lieu of the segment rates determined under subpara-
graph (C), elect to use interest rates under the cor-
porate bond yield curve. For purposes of the preceding 
sentence such curve shall be determined without re-
gard to the 24-month averaging described in clause (i). 
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Such election, once made, may be revoked only with 
the consent of the Secretary of the Treasury. 
(E) APPLICABLE MONTH.—For purposes of this para-

graph, the term ‘‘applicable month’’ means, with respect to 
any plan for any plan year, the month which includes the 
valuation date of such plan for such plan year or, at the 
election of the plan sponsor, any of the 4 months which 
precede such month. Any election made under this sub-
paragraph shall apply to the plan year for which the elec-
tion is made and all succeeding plan years, unless the elec-
tion is revoked with the consent of the Secretary of the 
Treasury. 

(F) PUBLICATION REQUIREMENTS.—The Secretary of the 
Treasury shall publish for each month the corporate bond 
yield curve (and the corporate bond yield curve reflecting 
the modification described in section 205(g)(3)(B)(iii)(I) for 
such month) and each of the rates determined under sub-
paragraph (C) and the averages determined under sub-
paragraph (C)(iv) for such month. The Secretary of the 
Treasury shall also publish a description of the method-
ology used to determine such yield curve and such rates 
which is sufficiently detailed to enable plans to make rea-
sonable projections regarding the yield curve and such 
rates for future months based on the plan’s projection of 
future interest rates. 
(3) MORTALITY TABLES.— 

(A) IN GENERAL.—Except as provided in subparagraph 
(C) or (D), the Secretary of the Treasury shall by regula-
tion prescribe mortality tables to be used in determining 
any present value or making any computation under this 
section. Such tables shall be based on the actual experi-
ence of pension plans and projected trends in such experi-
ence. In prescribing such tables, the Secretary of the 
Treasury shall take into account results of available inde-
pendent studies of mortality of individuals covered by pen-
sion plans. 

(B) PERIODIC REVISION.—The Secretary of the Treas-
ury shall (at least every 10 years) make revisions in any 
table in effect under subparagraph (A) to reflect the actual 
experience of pension plans and projected trends in such 
experience. 

(C) SUBSTITUTE MORTALITY TABLE.— 
(i) IN GENERAL.—Upon request by the plan spon-

sor and approval by the Secretary of the Treasury, a 
mortality table which meets the requirements of 
clause (iii) shall be used in determining any present 
value or making any computation under this section 
during the period of consecutive plan years (not to ex-
ceed 10) specified in the request. 

(ii) EARLY TERMINATION OF PERIOD.—Notwith-
standing clause (i), a mortality table described in 
clause (i) shall cease to be in effect as of the earliest 
of— 
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(I) the date on which there is a significant 
change in the participants in the plan by reason 
of a plan spinoff or merger or otherwise, or 

(II) the date on which the plan actuary deter-
mines that such table does not meet the require-
ments of clause (iii). 
(iii) REQUIREMENTS.—A mortality table meets the 

requirements of this clause if— 
(I) there is a sufficient number of plan partici-

pants, and the pension plans have been main-
tained for a sufficient period of time, to have cred-
ible information necessary for purposes of sub-
clause (II), and 

(II) such table reflects the actual experience of 
the pension plans maintained by the sponsor and 
projected trends in general mortality experience. 
(iv) ALL PLANS IN CONTROLLED GROUP MUST USE 

SEPARATE TABLE.—Except as provided by the Secretary 
of the Treasury, a plan sponsor may not use a mor-
tality table under this subparagraph for any plan 
maintained by the plan sponsor unless— 

(I) a separate mortality table is established 
and used under this subparagraph for each other 
plan maintained by the plan sponsor and if the 
plan sponsor is a member of a controlled group, 
each member of the controlled group, and 

(II) the requirements of clause (iii) are met 
separately with respect to the table so established 
for each such plan, determined by only taking into 
account the participants of such plan, the time 
such plan has been in existence, and the actual 
experience of such plan. 
(v) DEADLINE FOR SUBMISSION AND DISPOSITION OF 

APPLICATION.— 
(I) SUBMISSION.—The plan sponsor shall sub-

mit a mortality table to the Secretary of the 
Treasury for approval under this subparagraph at 
least 7 months before the 1st day of the period de-
scribed in clause (i). 

(II) DISPOSITION.—Any mortality table sub-
mitted to the Secretary of the Treasury for ap-
proval under this subparagraph shall be treated 
as in effect as of the 1st day of the period de-
scribed in clause (i) unless the Secretary of the 
Treasury, during the 180-day period beginning on 
the date of such submission, disapproves of such 
table and provides the reasons that such table 
fails to meet the requirements of clause (iii). The 
180-day period shall be extended upon mutual 
agreement of the Secretary of the Treasury and 
the plan sponsor. 

(D) SEPARATE MORTALITY TABLES FOR THE DISABLED.— 
Notwithstanding subparagraph (A)— 
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(i) IN GENERAL.—The Secretary of the Treasury 
shall establish mortality tables which may be used (in 
lieu of the tables under subparagraph (A)) under this 
subsection for individuals who are entitled to benefits 
under the plan on account of disability. The Secretary 
of the Treasury shall establish separate tables for in-
dividuals whose disabilities occur in plan years begin-
ning before January 1, 1995, and for individuals 
whose disabilities occur in plan years beginning on or 
after such date. 

(ii) SPECIAL RULE FOR DISABILITIES OCCURRING 
AFTER 1994.—In the case of disabilities occurring in 
plan years beginning after December 31, 1994, the ta-
bles under clause (i) shall apply only with respect to 
individuals described in such subclause who are dis-
abled within the meaning of title II of the Social Secu-
rity Act and the regulations thereunder. 

(iii) PERIODIC REVISION.—The Secretary of the 
Treasury shall (at least every 10 years) make revisions 
in any table in effect under clause (i) to reflect the ac-
tual experience of pension plans and projected trends 
in such experience. 

(4) PROBABILITY OF BENEFIT PAYMENTS IN THE FORM OF 
LUMP SUMS OR OTHER OPTIONAL FORMS.—For purposes of deter-
mining any present value or making any computation under 
this section, there shall be taken into account— 

(A) the probability that future benefit payments under 
the plan will be made in the form of optional forms of ben-
efits provided under the plan (including lump sum dis-
tributions, determined on the basis of the plan’s experience 
and other related assumptions), and 

(B) any difference in the present value of such future 
benefit payments resulting from the use of actuarial as-
sumptions, in determining benefit payments in any such 
optional form of benefits, which are different from those 
specified in this subsection. 
(5) APPROVAL OF LARGE CHANGES IN ACTUARIAL ASSUMP-

TIONS.— 
(A) IN GENERAL.—No actuarial assumption used to de-

termine the funding target for a plan to which this para-
graph applies may be changed without the approval of the 
Secretary of the Treasury. 

(B) PLANS TO WHICH PARAGRAPH APPLIES.—This para-
graph shall apply to a plan only if— 

(i) the plan is a single-employer plan to which title 
IV applies, 

(ii) the aggregate unfunded vested benefits as of 
the close of the preceding plan year (as determined 
under section 4006(a)(3)(E)(iii)) of such plan and all 
other plans maintained by the contributing sponsors 
(as defined in section 4001(a)(13)) and members of 
such sponsors’ controlled groups (as defined in section 
4001(a)(14)) which are covered by title IV (dis-

VerDate Nov 24 2008 19:35 Feb 28, 2023 Jkt 000000 PO 00000 Frm 00149 Fmt 9001 Sfmt 9001 G:\COMP\ERISA\ERISAO1.BEL HOLC

February 28, 2023 

G:\COMP\ERISA\EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 19....XML

    
As Amended Through P.L. 117-328, Enacted December 29, 2022



150 Sec. 303 ERISA 

regarding plans with no unfunded vested benefits) ex-
ceed $50,000,000, and 

(iii) the change in assumptions (determined after 
taking into account any changes in interest rate and 
mortality table) results in a decrease in the funding 
shortfall of the plan for the current plan year that ex-
ceeds $50,000,000, or that exceeds $5,000,000 and that 
is 5 percent or more of the funding target of the plan 
before such change. 

(i) SPECIAL RULES FOR AT-RISK PLANS.— 
(1) FUNDING TARGET FOR PLANS IN AT-RISK STATUS.— 

(A) IN GENERAL.—In the case of a plan which is in at- 
risk status for a plan year, the funding target of the plan 
for the plan year shall be equal to the sum of— 

(i) the present value of all benefits accrued or 
earned under the plan as of the beginning of the plan 
year, as determined by using the additional actuarial 
assumptions described in subparagraph (B), and 

(ii) in the case of a plan which also has been in 
at-risk status for at least 2 of the 4 preceding plan 
years, a loading factor determined under subpara-
graph (C). 
(B) ADDITIONAL ACTUARIAL ASSUMPTIONS.—The actu-

arial assumptions described in this subparagraph are as 
follows: 

(i) All employees who are not otherwise assumed 
to retire as of the valuation date but who will be eligi-
ble to elect benefits during the plan year and the 10 
succeeding plan years shall be assumed to retire at 
the earliest retirement date under the plan but not be-
fore the end of the plan year for which the at-risk 
funding target and at-risk target normal cost are 
being determined. 

(ii) All employees shall be assumed to elect the re-
tirement benefit available under the plan at the as-
sumed retirement age (determined after application of 
clause (i)) which would result in the highest present 
value of benefits. 
(C) LOADING FACTOR.—The loading factor applied with 

respect to a plan under this paragraph for any plan year 
is the sum of— 

(i) $700, times the number of participants in the 
plan, plus 

(ii) 4 percent of the funding target (determined 
without regard to this paragraph) of the plan for the 
plan year. 

(2) TARGET NORMAL COST OF AT-RISK PLANS.—In the case 
of a plan which is in at-risk status for a plan year, the target 
normal cost of the plan for such plan year shall be equal to the 
sum of— 

(A) the excess of— 
(i) the sum of— 

(I) the present value of all benefits which are 
expected to accrue or to be earned under the plan 
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during the plan year, determined using the addi-
tional actuarial assumptions described in para-
graph (1)(B), plus 

(II) the amount of plan-related expenses ex-
pected to be paid from plan assets during the plan 
year, over 
(ii) the amount of mandatory employee contribu-

tions expected to be made during the plan year, plus 
(B) in the case of a plan which also has been in at-risk 

status for at least 2 of the 4 preceding plan years, a load-
ing factor equal to 4 percent of the amount determined 
under subsection (b)(1)(A)(i) with respect to the plan for 
the plan year. 
(3) MINIMUM AMOUNT.—In no event shall— 

(A) the at-risk funding target be less than the funding 
target, as determined without regard to this subsection, or 

(B) the at-risk target normal cost be less than the tar-
get normal cost, as determined without regard to this sub-
section. 
(4) DETERMINATION OF AT-RISK STATUS.—For purposes of 

this subsection— 
(A) IN GENERAL.—A plan is in at-risk status for a plan 

year if— 
(i) the funding target attainment percentage for 

the preceding plan year (determined under this section 
without regard to this subsection) is less than 80 per-
cent, and 

(ii) the funding target attainment percentage for 
the preceding plan year (determined under this section 
by using the additional actuarial assumptions de-
scribed in paragraph (1)(B) in computing the funding 
target) is less than 70 percent. 
(B) TRANSITION RULE.—In the case of plan years be-

ginning in 2008, 2009, and 2010, subparagraph (A)(i) shall 
be applied by substituting the following percentages for 
‘‘80 percent’’: 

(i) 65 percent in the case of 2008. 
(ii) 70 percent in the case of 2009. 
(iii) 75 percent in the case of 2010. 

In the case of plan years beginning in 2008, the funding 
target attainment percentage for the preceding plan year 
under subparagraph (A) may be determined using such 
methods of estimation as the Secretary of the Treasury 
may provide. 

(C) SPECIAL RULE FOR EMPLOYEES OFFERED EARLY RE-
TIREMENT IN 2006.— 

(i) IN GENERAL.—For purposes of subparagraph 
(A)(ii), the additional actuarial assumptions described 
in paragraph (1)(B) shall not be taken into account 
with respect to any employee if— 

(I) such employee is employed by a specified 
automobile manufacturer, 

(II) such employee is offered a substantial 
amount of additional cash compensation, substan-
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tially enhanced retirement benefits under the 
plan, or materially reduced employment duties on 
the condition that by a specified date (not later 
than December 31, 2010) the employee retires (as 
defined under the terms of the plan), 

(III) such offer is made during 2006 and pur-
suant to a bona fide retirement incentive program 
and requires, by the terms of the offer, that such 
offer can be accepted not later than a specified 
date (not later than December 31, 2006), and 

(IV) such employee does not elect to accept 
such offer before the specified date on which the 
offer expires. 
(ii) SPECIFIED AUTOMOBILE MANUFACTURER.—For 

purposes of clause (i), the term ‘‘specified automobile 
manufacturer’’ means— 

(I) any manufacturer of automobiles, and 
(II) any manufacturer of automobile parts 

which supplies such parts directly to a manufac-
turer of automobiles and which, after a trans-
action or series of transactions ending in 1999, 
ceased to be a member of a controlled group which 
included such manufacturer of automobiles. 

(5) TRANSITION BETWEEN APPLICABLE FUNDING TARGETS 
AND BETWEEN APPLICABLE TARGET NORMAL COSTS.— 

(A) IN GENERAL.—In any case in which a plan which 
is in at-risk status for a plan year has been in such status 
for a consecutive period of fewer than 5 plan years, the ap-
plicable amount of the funding target and of the target 
normal cost shall be, in lieu of the amount determined 
without regard to this paragraph, the sum of— 

(i) the amount determined under this section 
without regard to this subsection, plus 

(ii) the transition percentage for such plan year of 
the excess of the amount determined under this sub-
section (without regard to this paragraph) over the 
amount determined under this section without regard 
to this subsection. 
(B) TRANSITION PERCENTAGE.—For purposes of sub-

paragraph (A), the transition percentage shall be deter-
mined in accordance with the following table: 

If the consecutive number of 
years (including the plan year) The transition 

the plan is in at-risk status is— percentage is— 
1 ........................................................................................................................ 20
2 ........................................................................................................................ 40
3 ........................................................................................................................ 60
4 ........................................................................................................................ 80. 

(C) YEARS BEFORE EFFECTIVE DATE.—For purposes of 
this paragraph, plan years beginning before 2008 shall not 
be taken into account. 
(6) SMALL PLAN EXCEPTION.—If, on each day during the 

preceding plan year, a plan had 500 or fewer participants, the 
plan shall not be treated as in at-risk status for the plan year. 
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For purposes of this paragraph, all defined benefit plans (other 
than multiemployer plans) maintained by the same employer 
(or any member of such employer’s controlled group) shall be 
treated as 1 plan, but only participants with respect to such 
employer or member shall be taken into account and the rules 
of subsection (g)(2)(C) shall apply. 
(j) PAYMENT OF MINIMUM REQUIRED CONTRIBUTIONS.— 

(1) IN GENERAL.—For purposes of this section, the due date 
for any payment of any minimum required contribution for any 
plan year shall be 81⁄2 months after the close of the plan year. 

(2) INTEREST.—Any payment required under paragraph (1) 
for a plan year that is made on a date other than the valuation 
date for such plan year shall be adjusted for interest accruing 
for the period between the valuation date and the payment 
date, at the effective rate of interest for the plan for such plan 
year. 

(3) ACCELERATED QUARTERLY CONTRIBUTION SCHEDULE FOR 
UNDERFUNDED PLANS.— 

(A) FAILURE TO TIMELY MAKE REQUIRED INSTALL-
MENT.—In any case in which the plan has a funding short-
fall for the preceding plan year, the employer maintaining 
the plan shall make the required installments under this 
paragraph and if the employer fails to pay the full amount 
of a required installment for the plan year, then the 
amount of interest charged under paragraph (2) on the un-
derpayment for the period of underpayment shall be deter-
mined by using a rate of interest equal to the rate other-
wise used under paragraph (2) plus 5 percentage points. In 
the case of plan years beginning in 2008, the funding 
shortfall for the preceding plan year may be determined 
using such methods of estimation as the Secretary of the 
Treasury may provide. 

(B) AMOUNT OF UNDERPAYMENT, PERIOD OF UNDER-
PAYMENT.—For purposes of subparagraph (A)— 

(i) AMOUNT.—The amount of the underpayment 
shall be the excess of— 

(I) the required installment, over 
(II) the amount (if any) of the installment con-

tributed to or under the plan on or before the due 
date for the installment. 
(ii) PERIOD OF UNDERPAYMENT.—The period for 

which any interest is charged under this paragraph 
with respect to any portion of the underpayment shall 
run from the due date for the installment to the date 
on which such portion is contributed to or under the 
plan. 

(iii) ORDER OF CREDITING CONTRIBUTIONS.—For 
purposes of clause (i)(II), contributions shall be cred-
ited against unpaid required installments in the order 
in which such installments are required to be paid. 
(C) NUMBER OF REQUIRED INSTALLMENTS; DUE 

DATES.—For purposes of this paragraph— 
(i) PAYABLE IN 4 INSTALLMENTS.—There shall be 4 

required installments for each plan year. 
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(ii) TIME FOR PAYMENT OF INSTALLMENTS.—The 
due dates for required installments are set forth in the 
following table: 
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(D) AMOUNT OF REQUIRED INSTALLMENT.—For pur-
poses of this paragraph— 

(i) IN GENERAL.—The amount of any required in-
stallment shall be 25 percent of the required annual 
payment. 

(ii) REQUIRED ANNUAL PAYMENT.—For purposes of 
clause (i), the term ‘‘required annual payment’’ means 
the lesser of— 

(I) 90 percent of the minimum required con-
tribution (determined without regard to this sub-
section) to the plan for the plan year under this 
section, or 

(II) 100 percent of the minimum required con-
tribution (determined without regard to this sub-
section or to any waiver under section 302(c)) to 
the plan for the preceding plan year. 

Subclause (II) shall not apply if the preceding plan 
year referred to in such clause was not a year of 12 
months. 
(E) FISCAL YEARS, SHORT YEARS, AND YEARS WITH AL-

TERNATE VALUATION DATE.— 
(i) FISCAL YEARS.—In applying this paragraph to a 

plan year beginning on any date other than January 
1, there shall be substituted for the months specified 
in this paragraph, the months which correspond there-
to. 

(ii) SHORT PLAN YEAR.—This subparagraph shall 
be applied to plan years of less than 12 months in ac-
cordance with regulations prescribed by the Secretary 
of the Treasury. 

(iii) PLAN WITH ALTERNATE VALUATION DATE.—The 
Secretary of the Treasury shall prescribe regulations 
for the application of this paragraph in the case of a 
plan which has a valuation date other than the first 
day of the plan year. 
(F) QUARTERLY CONTRIBUTIONS NOT TO INCLUDE CER-

TAIN INCREASED CONTRIBUTIONS.—Subparagraph (D) shall 
be applied without regard to any increase under subsection 
(c)(7). 
(4) LIQUIDITY REQUIREMENT IN CONNECTION WITH QUAR-

TERLY CONTRIBUTIONS.— 
(A) IN GENERAL.—A plan to which this paragraph ap-

plies shall be treated as failing to pay the full amount of 
any required installment under paragraph (3) to the extent 
that the value of the liquid assets paid in such installment 
is less than the liquidity shortfall (whether or not such li-
quidity shortfall exceeds the amount of such installment 
required to be paid but for this paragraph). 

(B) PLANS TO WHICH PARAGRAPH APPLIES.—This para-
graph shall apply to a plan (other than a plan described 
in subsection (g)(2)(B)) which— 

(i) is required to pay installments under para-
graph (3) for a plan year, and 
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(ii) has a liquidity shortfall for any quarter during 
such plan year. 
(C) PERIOD OF UNDERPAYMENT.—For purposes of para-

graph (3)(A), any portion of an installment that is treated 
as not paid under subparagraph (A) shall continue to be 
treated as unpaid until the close of the quarter in which 
the due date for such installment occurs. 

(D) LIMITATION ON INCREASE.—If the amount of any 
required installment is increased by reason of subpara-
graph (A), in no event shall such increase exceed the 
amount which, when added to prior installments for the 
plan year, is necessary to increase the funding target at-
tainment percentage of the plan for the plan year (taking 
into account the expected increase in funding target due to 
benefits accruing or earned during the plan year) to 100 
percent. 

(E) DEFINITIONS.—For purposes of this paragraph— 
(i) LIQUIDITY SHORTFALL.—The term ‘‘liquidity 

shortfall’’ means, with respect to any required install-
ment, an amount equal to the excess (as of the last 
day of the quarter for which such installment is made) 
of— 

(I) the base amount with respect to such quar-
ter, over 

(II) the value (as of such last day) of the 
plan’s liquid assets. 
(ii) BASE AMOUNT.— 

(I) IN GENERAL.—The term ‘‘base amount’’ 
means, with respect to any quarter, an amount 
equal to 3 times the sum of the adjusted disburse-
ments from the plan for the 12 months ending on 
the last day of such quarter. 

(II) SPECIAL RULE.—If the amount determined 
under subclause (I) exceeds an amount equal to 2 
times the sum of the adjusted disbursements from 
the plan for the 36 months ending on the last day 
of the quarter and an enrolled actuary certifies to 
the satisfaction of the Secretary of the Treasury 
that such excess is the result of nonrecurring cir-
cumstances, the base amount with respect to such 
quarter shall be determined without regard to 
amounts related to those nonrecurring cir-
cumstances. 
(iii) DISBURSEMENTS FROM THE PLAN.—The term 

‘‘disbursements from the plan’’ means all disburse-
ments from the trust, including purchases of annu-
ities, payments of single sums and other benefits, and 
administrative expenses. 

(iv) ADJUSTED DISBURSEMENTS.—The term ‘‘ad-
justed disbursements’’ means disbursements from the 
plan reduced by the product of— 

(I) the plan’s funding target attainment per-
centage for the plan year, and 
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(II) the sum of the purchases of annuities, 
payments of single sums, and such other disburse-
ments as the Secretary of the Treasury shall pro-
vide in regulations. 
(v) LIQUID ASSETS.—The term ‘‘liquid assets’’ 

means cash, marketable securities, and such other as-
sets as specified by the Secretary of the Treasury in 
regulations. 

(vi) QUARTER.—The term ‘‘quarter’’ means, with 
respect to any required installment, the 3-month pe-
riod preceding the month in which the due date for 
such installment occurs. 
(F) REGULATIONS.—The Secretary of the Treasury may 

prescribe such regulations as are necessary to carry out 
this paragraph. 

(k) IMPOSITION OF LIEN WHERE FAILURE TO MAKE REQUIRED 
CONTRIBUTIONS.— 

(1) IN GENERAL.—In the case of a plan to which this sub-
section applies (as provided under paragraph (2)), if— 

(A) any person fails to make a contribution payment 
required by section 302 and this section before the due 
date for such payment, and 

(B) the unpaid balance of such payment (including in-
terest), when added to the aggregate unpaid balance of all 
preceding such payments for which payment was not made 
before the due date (including interest), exceeds 
$1,000,000, 

then there shall be a lien in favor of the plan in the amount 
determined under paragraph (3) upon all property and rights 
to property, whether real or personal, belonging to such person 
and any other person who is a member of the same controlled 
group of which such person is a member. 

(2) PLANS TO WHICH SUBSECTION APPLIES.—This subsection 
shall apply to a single-employer plan covered under section 
4021 for any plan year for which the funding target attainment 
percentage (as defined in subsection (d)(2)) of such plan is less 
than 100 percent. 

(3) AMOUNT OF LIEN.—For purposes of paragraph (1), the 
amount of the lien shall be equal to the aggregate unpaid bal-
ance of contribution payments required under this section and 
section 302 for which payment has not been made before the 
due date. 

(4) NOTICE OF FAILURE; LIEN.— 
(A) NOTICE OF FAILURE.—A person committing a fail-

ure described in paragraph (1) shall notify the Pension 
Benefit Guaranty Corporation of such failure within 10 
days of the due date for the required contribution pay-
ment. 

(B) PERIOD OF LIEN.—The lien imposed by paragraph 
(1) shall arise on the due date for the required contribution 
payment and shall continue until the last day of the first 
plan year in which the plan ceases to be described in para-
graph (1)(B). Such lien shall continue to run without re-
gard to whether such plan continues to be described in 
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paragraph (2) during the period referred to in the pre-
ceding sentence. 

(C) CERTAIN RULES TO APPLY.—Any amount with re-
spect to which a lien is imposed under paragraph (1) shall 
be treated as taxes due and owing the United States and 
rules similar to the rules of subsections (c), (d), and (e) of 
section 4068 shall apply with respect to a lien imposed by 
subsection (a) and the amount with respect to such lien. 
(5) ENFORCEMENT.—Any lien created under paragraph (1) 

may be perfected and enforced only by the Pension Benefit 
Guaranty Corporation, or at the direction of the Pension Ben-
efit Guaranty Corporation, by the contributing sponsor (or any 
member of the controlled group of the contributing sponsor). 

(6) DEFINITIONS.—For purposes of this subsection— 
(A) CONTRIBUTION PAYMENT.—The term ‘‘contribution 

payment’’ means, in connection with a plan, a contribution 
payment required to be made to the plan, including any re-
quired installment under paragraphs (3) and (4) of sub-
section (j). 

(B) DUE DATE; REQUIRED INSTALLMENT.—The terms 
‘‘due date’’ and ‘‘required installment’’ have the meanings 
given such terms by subsection (j). 

(C) CONTROLLED GROUP.—The term ‘‘controlled group’’ 
means any group treated as a single employer under sub-
sections (b), (c), (m), and (o) of section 414 of the Internal 
Revenue Code of 1986. 

(l) QUALIFIED TRANSFERS TO HEALTH BENEFIT ACCOUNTS.—In 
the case of a qualified transfer (as defined in section 420 of the In-
ternal Revenue Code of 1986), any assets so transferred shall not, 
for purposes of this section, be treated as assets in the plan. 

(m) SPECIAL RULES FOR COMMUNITY NEWSPAPER PLANS.— 
(1) IN GENERAL.—An eligible newspaper plan sponsor of a 

plan under which no participant has had the participant’s ac-
crued benefit increased (whether because of service or com-
pensation) after April 2, 2019, may elect to have the alter-
native standards described in paragraph (4) apply to such plan. 

(2) ELIGIBLE NEWSPAPER PLAN SPONSOR.—The term ‘‘eligi-
ble newspaper plan sponsor’’ means the plan sponsor of— 

(A) any community newspaper plan, or 
(B) any other plan sponsored, as of April 2, 2019, by 

a member of the same controlled group of a plan sponsor 
of a community newspaper plan if such member is in the 
trade or business of publishing 1 or more newspapers. 
(3) ELECTION.—An election under paragraph (1) shall be 

made at such time and in such manner as prescribed by the 
Secretary of the Treasury. Such election, once made with re-
spect to a plan year, shall apply to all subsequent plan years 
unless revoked with the consent of the Secretary of the Treas-
ury. 

(4) ALTERNATIVE MINIMUM FUNDING STANDARDS.—The al-
ternative standards described in this paragraph are the fol-
lowing: 

(A) INTEREST RATES.— 
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(i) IN GENERAL.—Notwithstanding subsection 
(h)(2)(C) and except as provided in clause (ii), the first, 
second, and third segment rates in effect for any 
month for purposes of this section shall be 8 percent. 

(ii) NEW BENEFIT ACCRUALS.—Notwithstanding 
subsection (h)(2), for purposes of determining the 
funding target and normal cost of a plan for any plan 
year, the present value of any benefits accrued or 
earned under the plan for a plan year with respect to 
which an election under paragraph (1) is in effect shall 
be determined on the basis of the United States Treas-
ury obligation yield curve for the day that is the valu-
ation date of such plan for such plan year. 

(iii) UNITED STATES TREASURY OBLIGATION YIELD 
CURVE.—For purposes of this subsection, the term 
‘‘United States Treasury obligation yield curve’’ 
means, with respect to any day, a yield curve which 
shall be prescribed by the Secretary of the Treasury 
for such day on interest-bearing obligations of the 
United States. 
(B) SHORTFALL AMORTIZATION BASE.— 

(i) PREVIOUS SHORTFALL AMORTIZATION BASES.— 
The shortfall amortization bases determined under 
subsection (c)(3) for all plan years preceding the first 
plan year to which the election under paragraph (1) 
applies (and all shortfall amortization installments de-
termined with respect to such bases) shall be reduced 
to zero under rules similar to the rules of subsection 
(c)(6). 

(ii) NEW SHORTFALL AMORTIZATION BASE.—Not-
withstanding subsection (c)(3), the shortfall amortiza-
tion base for the first plan year to which the election 
under paragraph (1) applies shall be the funding 
shortfall of such plan for such plan year (determined 
using the interest rates as modified under subpara-
graph (A)). 
(C) DETERMINATION OF SHORTFALL AMORTIZATION IN-

STALLMENTS.— 
(i) 30-YEAR PERIOD.—Subparagraphs (A) and (B) of 

subsection (c)(2) shall be applied by substituting ‘‘30- 
plan-year’’ for ‘‘7-plan-year’’ each place it appears. 

(ii) NO SPECIAL ELECTION.—The election under 
subparagraph (D) of subsection (c)(2) shall not apply to 
any plan year to which the election under paragraph 
(1) applies. 
(D) EXEMPTION FROM AT-RISK TREATMENT.—Subsection 

(i) shall not apply. 
(5) COMMUNITY NEWSPAPER PLAN.—For purposes of this 

subsection— 
(A) IN GENERAL.—The term ‘‘community newspaper 

plan’’ means a plan to which this section applies main-
tained as of December 31, 2018, by an employer which— 

(i) maintains the plan on behalf of participants 
and beneficiaries with respect to employment in the 
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trade or business of publishing 1 or more newspapers 
which were published by the employer at any time 
during the 11-year period ending on December 20, 
2019, 

(ii)(I) is not a company the stock of which is pub-
licly traded (on a stock exchange or in an over-the- 
counter market), and is not controlled, directly or indi-
rectly, by such a company, or 

(II) is controlled, directly, or indirectly, during the 
entire 30-year period ending on December 20, 2019, by 
individuals who are members of the same family, and 
does not publish or distribute a daily newspaper that 
is carrier-distributed in printed form in more than 5 
States, and 

(iii) is controlled, directly, or indirectly— 
(I) by 1 or more persons residing primarily in 

a State in which the community newspaper has 
been published on newsprint or carrier-distrib-
uted, 

(II) during the entire 30-year period ending on 
December 20, 2019, by individuals who are mem-
bers of the same family, 

(III) by 1 or more trusts, the sole trustees of 
which are persons described in subclause (I) or 
(II), or 

(IV) by a combination of persons described in 
subclause (I), (II), or (III). 

(B) NEWSPAPER.—The term ‘‘newspaper’’ does not in-
clude any newspaper (determined without regard to this 
subparagraph) to which any of the following apply: 

(i) Is not in general circulation. 
(ii) Is published (on newsprint or electronically) 

less frequently than 3 times per week. 
(iii) Has not ever been regularly published on 

newsprint. 
(iv) Does not have a bona fide list of paid sub-

scribers. 
(C) CONTROL.—A person shall be treated as controlled 

by another person if such other person possesses, directly 
or indirectly, the power to direct or cause the direction and 
management of such person (including the power to elect 
a majority of the members of the board of directors of such 
person) through the ownership of voting securities. 
(6) CONTROLLED GROUP.—For purposes of this subsection, 

the term ‘‘controlled group’’ means all persons treated as a sin-
gle employer under subsection (b), (c), (m), or (o) of section 414 
of the Internal Revenue Code of 1986 as of December 20, 2019. 

(7) EFFECT ON PREMIUM RATE CALCULATION.—In the case 
of a plan for which an election is made to apply the alternative 
standards described in paragraph (3), the additional premium 
under section 4006(a)(3)(E) shall be determined as if such elec-
tion had not been made. 
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56 PPA section 201(d)(2) allows certain existing amortization extensions to continue beyond the 
general effective date of plan years beginning on or after 1/1/2007. PPA section 206 provides 
that the provisions are not applicable to certain benefit increases prior to 6/30/2005 under agree-
ments approved by the PBGC prior to 6/30/2005. 

MINIMUM FUNDING STANDARDS FOR MULTIEMPLOYER PLANS 56 

SEC. 304. ø1084¿ (a) IN GENERAL.—For purposes of section 
302, the accumulated funding deficiency of a multiemployer plan 
for any plan year is the amount, determined as of the end of the 
plan year, equal to the excess (if any) of the total charges to the 
funding standard account of the plan for all plan years (beginning 
with the first plan year for which this part applies to the plan) over 
the total credits to such account for such years. 

(b) FUNDING STANDARD ACCOUNT.— 
(1) ACCOUNT REQUIRED.—Each multiemployer plan to 

which this part applies shall establish and maintain a funding 
standard account. Such account shall be credited and charged 
solely as provided in this section. 

(2) CHARGES TO ACCOUNT.—For a plan year, the funding 
standard account shall be charged with the sum of— 

(A) the normal cost of the plan for the plan year, 
(B) the amounts necessary to amortize in equal annual 

installments (until fully amortized)— 
(i) in the case of a plan which comes into existence 

on or after January 1, 2008, the unfunded past service 
liability under the plan on the first day of the first 
plan year to which this section applies, over a period 
of 15 plan years, 

(ii) separately, with respect to each plan year, the 
net increase (if any) in unfunded past service liability 
under the plan arising from plan amendments adopted 
in such year, over a period of 15 plan years, 

(iii) separately, with respect to each plan year, the 
net experience loss (if any) under the plan, over a pe-
riod of 15 plan years, and 

(iv) separately, with respect to each plan year, the 
net loss (if any) resulting from changes in actuarial as-
sumptions used under the plan, over a period of 15 
plan years, 
(C) the amount necessary to amortize each waived 

funding deficiency (within the meaning of section 302(c)(3)) 
for each prior plan year in equal annual installments 
(until fully amortized) over a period of 15 plan years, 

(D) the amount necessary to amortize in equal annual 
installments (until fully amortized) over a period of 5 plan 
years any amount credited to the funding standard ac-
count under section 302(b)(3)(D) (as in effect on the day 
before the date of the enactment of the Pension Protection 
Act of 2006), and 

(E) the amount necessary to amortize in equal annual 
installments (until fully amortized) over a period of 20 
years the contributions which would be required to be 
made under the plan but for the provisions of section 
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302(c)(7)(A)(i)(I) (as in effect on the day before the date of 
the enactment of the Pension Protection Act of 2006). 
(3) CREDITS TO ACCOUNT.—For a plan year, the funding 

standard account shall be credited with the sum of— 
(A) the amount considered contributed by the em-

ployer to or under the plan for the plan year, 
(B) the amount necessary to amortize in equal annual 

installments (until fully amortized)— 
(i) separately, with respect to each plan year, the 

net decrease (if any) in unfunded past service liability 
under the plan arising from plan amendments adopted 
in such year, over a period of 15 plan years, 

(ii) separately, with respect to each plan year, the 
net experience gain (if any) under the plan, over a pe-
riod of 15 plan years, and 

(iii) separately, with respect to each plan year, the 
net gain (if any) resulting from changes in actuarial 
assumptions used under the plan, over a period of 15 
plan years, 
(C) the amount of the waived funding deficiency (with-

in the meaning of section 302(c)(3)) for the plan year, and 
(D) in the case of a plan year for which the accumu-

lated funding deficiency is determined under the funding 
standard account if such plan year follows a plan year for 
which such deficiency was determined under the alter-
native minimum funding standard under section 305 (as in 
effect on the day before the date of the enactment of the 
Pension Protection Act of 2006), the excess (if any) of any 
debit balance in the funding standard account (determined 
without regard to this subparagraph) over any debit bal-
ance in the alternative minimum funding standard ac-
count. 
(4) SPECIAL RULE FOR AMOUNTS FIRST AMORTIZED IN PLAN 

YEARS BEFORE 2008.—In the case of any amount amortized 
under section 302(b) (as in effect on the day before the date of 
the enactment of the Pension Protection Act of 2006) over any 
period beginning with a plan year beginning before 2008, in 
lieu of the amortization described in paragraphs (2)(B) and 
(3)(B), such amount shall continue to be amortized under such 
section as so in effect. 

(5) COMBINING AND OFFSETTING AMOUNTS TO BE AMOR-
TIZED.—Under regulations prescribed by the Secretary of the 
Treasury, amounts required to be amortized under paragraph 
(2) or paragraph (3), as the case may be— 

(A) may be combined into one amount under such 
paragraph to be amortized over a period determined on the 
basis of the remaining amortization period for all items en-
tering into such combined amount, and 

(B) may be offset against amounts required to be am-
ortized under the other such paragraph, with the resulting 
amount to be amortized over a period determined on the 
basis of the remaining amortization periods for all items 
entering into whichever of the two amounts being offset is 
the greater. 
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(6) INTEREST.—The funding standard account (and items 
therein) shall be charged or credited (as determined under reg-
ulations prescribed by the Secretary of the Treasury) with in-
terest at the appropriate rate consistent with the rate or rates 
of interest used under the plan to determine costs. 

(7) SPECIAL RULES RELATING TO CHARGES AND CREDITS TO 
FUNDING STANDARD ACCOUNT.—For purposes of this part— 

(A) WITHDRAWAL LIABILITY.—Any amount received by 
a multiemployer plan in payment of all or part of an em-
ployer’s withdrawal liability under part 1 of subtitle E of 
title IV shall be considered an amount contributed by the 
employer to or under the plan. The Secretary of the Treas-
ury may prescribe by regulation additional charges and 
credits to a multiemployer plan’s funding standard account 
to the extent necessary to prevent withdrawal liability 
payments from being unduly reflected as advance funding 
for plan liabilities. 

(B) ADJUSTMENTS WHEN A MULTIEMPLOYER PLAN 
LEAVES REORGANIZATION.—If a multiemployer plan is not 
in reorganization in the plan year but was in reorganiza-
tion in the immediately preceding plan year, any balance 
in the funding standard account at the close of such imme-
diately preceding plan year— 

(i) shall be eliminated by an offsetting credit or 
charge (as the case may be), but 

(ii) shall be taken into account in subsequent plan 
years by being amortized in equal annual installments 
(until fully amortized) over 30 plan years. 

The preceding sentence shall not apply to the extent of any 
accumulated funding deficiency under section 4243(a) as of 
the end of the last plan year that the plan was in reorga-
nization. 

(C) PLAN PAYMENTS TO SUPPLEMENTAL PROGRAM OR 
WITHDRAWAL LIABILITY PAYMENT FUND.—Any amount paid 
by a plan during a plan year to the Pension Benefit Guar-
anty Corporation pursuant to section 4222 of this Act or to 
a fund exempt under section 501(c)(22) of the Internal 
Revenue Code of 1986 pursuant to section 4223 of this Act 
shall reduce the amount of contributions considered re-
ceived by the plan for the plan year. 

(D) INTERIM WITHDRAWAL LIABILITY PAYMENTS.—Any 
amount paid by an employer pending a final determination 
of the employer’s withdrawal liability under part 1 of sub-
title E of title IV and subsequently refunded to the em-
ployer by the plan shall be charged to the funding stand-
ard account in accordance with regulations prescribed by 
the Secretary of the Treasury. 

(E) ELECTION FOR DEFERRAL OF CHARGE FOR PORTION 
OF NET EXPERIENCE LOSS.—If an election is in effect under 
section 302(b)(7)(F) (as in effect on the day before the date 
of the enactment of the Pension Protection Act of 2006) for 
any plan year, the funding standard account shall be 
charged in the plan year to which the portion of the net 
experience loss deferred by such election was deferred with 
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the amount so deferred (and paragraph (2)(B)(iii) shall not 
apply to the amount so charged). 

(F) FINANCIAL ASSISTANCE.—Any amount of any finan-
cial assistance from the Pension Benefit Guaranty Cor-
poration to any plan, and any repayment of such amount, 
shall be taken into account under this section and section 
302 in such manner as is determined by the Secretary of 
the Treasury. 

(G) SHORT-TERM BENEFITS.—To the extent that any 
plan amendment increases the unfunded past service li-
ability under the plan by reason of an increase in benefits 
which are not payable as a life annuity but are payable 
under the terms of the plan for a period that does not ex-
ceed 14 years from the effective date of the amendment, 
paragraph (2)(B)(ii) shall be applied separately with re-
spect to such increase in unfunded past service liability by 
substituting the number of years of the period during 
which such benefits are payable for ‘‘15’’. 

(8) SPECIAL RELIEF RULES.—Notwithstanding any other 
provision of this subsection— 

(A) AMORTIZATION OF NET INVESTMENT LOSSES.— 
(i) IN GENERAL.—A multiemployer plan with re-

spect to which the solvency test under subparagraph 
(C) is met may treat the portion of any experience loss 
or gain attributable to net investment losses incurred 
in either or both of the first two plan years ending after 
August 31, 2008, as an item separate from other experi-
ence losses, to be amortized in equal annual install-
ments (until fully amortized) over the period — 

(I) beginning with the plan year in which such 
portion is first recognized in the actuarial value of 
assets, and 

(II) ending with the last plan year in the 30- 
plan year period beginning with the plan year in 
which such net investment loss was incurred. 
(ii) COORDINATION WITH EXTENSIONS.—If this sub-

paragraph applies for any plan year— 
(I) no extension of the amortization period 

under clause (i) shall be allowed under subsection 
(d), and 

(II) if an extension was granted under sub-
section (d) for any plan year before the election to 
have this subparagraph apply to the plan year, 
such extension shall not result in such amortiza-
tion period exceeding 30 years. 
(iii) NET INVESTMENT LOSSES.—For purposes of 

this subparagraph— 
(I) IN GENERAL.—Net investment losses shall 

be determined in the manner prescribed by the 
Secretary of the Treasury on the basis of the dif-
ference between actual and expected returns (in-
cluding any difference attributable to any crimi-
nally fraudulent investment arrangement). 
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(II) CRIMINALLY FRAUDULENT INVESTMENT AR-
RANGEMENTS.—The determination as to whether 
an arrangement is a criminally fraudulent invest-
ment arrangement shall be made under rules sub-
stantially similar to the rules prescribed by the 
Secretary of the Treasury for purposes of section 
165 of the Internal Revenue Code of 1986. 

(B) EXPANDED SMOOTHING PERIOD.— 
(i) IN GENERAL.—A multiemployer plan with re-

spect to which the solvency test under subparagraph 
(C) is met may change its asset valuation method in a 
manner which— 

(I) spreads the difference between expected and 
actual returns for either or both of the first 2 plan 
years ending after August 31, 2008, over a period 
of not more than 10 years, 

(II) provides that for either or both of the first 
2 plan years beginning after August 31, 2008, the 
value of plan assets at any time shall not be less 
than 80 percent or greater than 130 percent of the 
fair market value of such assets at such time, or 

(III) makes both changes described in sub-
clauses (I) and (II) to such method. 
(ii) ASSET VALUATION METHODS.—If this subpara-

graph applies for any plan year— 
(I) the Secretary of the Treasury shall not treat 

the asset valuation method of the plan as unrea-
sonable solely because of the changes in such meth-
od described in clause (i), and 

(II) such changes shall be deemed approved by 
such Secretary under section 302(d)(1) and section 
412(d)(1) of such Code. 
(iii) AMORTIZATION OF REDUCTION IN UNFUNDED 

ACCRUED LIABILITY.—If this subparagraph and sub-
paragraph (A) both apply for any plan year, the plan 
shall treat any reduction in unfunded accrued liability 
resulting from the application of this subparagraph as 
a separate experience amortization base, to be amor-
tized in equal annual installments (until fully amor-
tized) over a period of 30 plan years rather than the pe-
riod such liability would otherwise be amortized over. 
(C) SOLVENCY TEST.—The solvency test under this 

paragraph is met only if the plan actuary certifies that the 
plan is projected to have sufficient assets to timely pay ex-
pected benefits and anticipated expenditures over the amor-
tization period, taking into account the changes in the 
funding standard account under this paragraph. 

(D) RESTRICTION ON BENEFIT INCREASES.—If subpara-
graph (A) or (B) apply to a multiemployer plan for any 
plan year, then, in addition to any other applicable restric-
tions on benefit increases, a plan amendment increasing 
benefits may not go into effect during either of the 2 plan 
years immediately following such plan year unless— 

(i) the plan actuary certifies that— 
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(I) any such increase is paid for out of addi-
tional contributions not allocated to the plan im-
mediately before the application of this paragraph 
to the plan, and 

(II) the plan’s funded percentage and projected 
credit balances for such 2 plan years are reason-
ably expected to be at least as high as such per-
centage and balances would have been if the ben-
efit increase had not been adopted, or 
(ii) the amendment is required as a condition of 

qualification under part I of subchapter D of chapter 
1 of the Internal Revenue Code of 1986 or to comply 
with other applicable law. 
(E) REPORTING.—A plan sponsor of a plan to which 

this paragraph applies shall— 
(i) give notice of such application to participants 

and beneficiaries of the plan, and 
(ii) inform the Pension Benefit Guaranty Corpora-

tion of such application in such form and manner as 
the Director of the Pension Benefit Guaranty Corpora-
tion may prescribe. 

ƒThe (F) added below by section 9703(a)(1) of Public Law 117- 
2 shall take effect as of the first day of the first plan year ending 
on or after February 29, 2020, except that any election a plan makes 
pursuant to this section that affects the plan’s funding standard ac-
count for the first plan year beginning after February 29, 2020, 
shall be disregarded for purposes of applying the provisions of sec-
tion 305 of the Employee Retirement Income Security Act of 1974 
and section 432 of the Internal Revenue Code of 1986 to such plan 
year.≈ 

(F) RELIEF FOR 2020 AND 2021.—A multiemployer plan 
with respect to which the solvency test under subparagraph 
(C) is met as of February 29, 2020, may elect to apply this 
paragraph (without regard to whether such plan previously 
elected the application of this paragraph)— 

(i) by substituting ‘‘February 29, 2020’’ for ‘‘August 
31, 2008’’ each place it appears in subparagraphs 
(A)(i), (B)(i)(I), and (B)(i)(II), 

(ii) by inserting ‘‘and other losses related to the 
virus SARS–CoV–2 or coronavirus disease 2019 
(COVID–19) (including experience losses related to re-
ductions in contributions, reductions in employment, 
and deviations from anticipated retirement rates, as 
determined by the plan sponsor)’’ after ‘‘net investment 
losses’’ in subparagraph (A)(i), and 

(iii) by substituting ‘‘this subparagraph or sub-
paragraph (A)’’ for ‘‘this subparagraph and subpara-
graph (A) both’’ in subparagraph (B)(iii). 

The preceding sentence shall not apply to a plan to which 
special financial assistance is granted under section 4262. 
For purposes of the application of this subparagraph, the 
Secretary of the Treasury shall rely on the plan sponsor’s 
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calculations of plan losses unless such calculations are 
clearly erroneous. 

(c) ADDITIONAL RULES.— 
(1) DETERMINATIONS TO BE MADE UNDER FUNDING METH-

OD.—For purposes of this part, normal costs, accrued liability, 
past service liabilities, and experience gains and losses shall be 
determined under the funding method used to determine costs 
under the plan. 

(2) VALUATION OF ASSETS.— 
(A) IN GENERAL.—For purposes of this part, the value 

of the plan’s assets shall be determined on the basis of any 
reasonable actuarial method of valuation which takes into 
account fair market value and which is permitted under 
regulations prescribed by the Secretary of the Treasury. 

(B) ELECTION WITH RESPECT TO BONDS.—The value of 
a bond or other evidence of indebtedness which is not in 
default as to principal or interest may, at the election of 
the plan administrator, be determined on an amortized 
basis running from initial cost at purchase to par value at 
maturity or earliest call date. Any election under this sub-
paragraph shall be made at such time and in such manner 
as the Secretary of the Treasury shall by regulations pro-
vide, shall apply to all such evidences of indebtedness, and 
may be revoked only with the consent of such Secretary. 
(3) ACTUARIAL ASSUMPTIONS MUST BE REASONABLE.—For 

purposes of this section, all costs, liabilities, rates of interest, 
and other factors under the plan shall be determined on the 
basis of actuarial assumptions and methods— 

(A) each of which is reasonable (taking into account 
the experience of the plan and reasonable expectations), 
and 

(B) which, in combination, offer the actuary’s best esti-
mate of anticipated experience under the plan. 
(4) TREATMENT OF CERTAIN CHANGES AS EXPERIENCE GAIN 

OR LOSS.—For purposes of this section, if— 
(A) a change in benefits under the Social Security Act 

or in other retirement benefits created under Federal or 
State law, or 

(B) a change in the definition of the term ‘‘wages’’ 
under section 3121 of the Internal Revenue Code of 1986, 
or a change in the amount of such wages taken into ac-
count under regulations prescribed for purposes of section 
401(a)(5) of such Code, 

results in an increase or decrease in accrued liability under a 
plan, such increase or decrease shall be treated as an experi-
ence loss or gain. 

(5) FULL FUNDING.—If, as of the close of a plan year, a 
plan would (without regard to this paragraph) have an accu-
mulated funding deficiency in excess of the full funding limita-
tion— 

(A) the funding standard account shall be credited 
with the amount of such excess, and 
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(B) all amounts described in subparagraphs (B), (C), 
and (D) of subsection (b) (2) and subparagraph (B) of sub-
section (b)(3) which are required to be amortized shall be 
considered fully amortized for purposes of such subpara-
graphs. 
(6) FULL-FUNDING LIMITATION.— 

(A) IN GENERAL.—For purposes of paragraph (5), the 
term ‘‘full-funding limitation’’ means the excess (if any) 
of— 

(i) the accrued liability (including normal cost) 
under the plan (determined under the entry age nor-
mal funding method if such accrued liability cannot be 
directly calculated under the funding method used for 
the plan), over 

(ii) the lesser of— 
(I) the fair market value of the plan’s assets, 

or 
(II) the value of such assets determined under 

paragraph (2). 
(B) MINIMUM AMOUNT.— 

(i) IN GENERAL.—In no event shall the full-funding 
limitation determined under subparagraph (A) be less 
than the excess (if any) of— 

(I) 90 percent of the current liability of the 
plan (including the expected increase in current li-
ability due to benefits accruing during the plan 
year), over 

(II) the value of the plan’s assets determined 
under paragraph (2). 
(ii) ASSETS.—For purposes of clause (i), assets 

shall not be reduced by any credit balance in the fund-
ing standard account. 
(C) FULL FUNDING LIMITATION.—For purposes of this 

paragraph, unless otherwise provided by the plan, the ac-
crued liability under a multiemployer plan shall not in-
clude benefits which are not nonforfeitable under the plan 
after the termination of the plan (taking into consideration 
section 411(d)(3) of the Internal Revenue Code of 1986). 

(D) CURRENT LIABILITY.—For purposes of this para-
graph— 

(i) IN GENERAL.—The term ‘‘current liability’’ 
means all liabilities to employees and their bene-
ficiaries under the plan. 

(ii) TREATMENT OF UNPREDICTABLE CONTINGENT 
EVENT BENEFITS.—For purposes of clause (i), any ben-
efit contingent on an event other than— 

(I) age, service, compensation, death, or dis-
ability, or 

(II) an event which is reasonably and reliably 
predictable (as determined by the Secretary of the 
Treasury), 

shall not be taken into account until the event on 
which the benefit is contingent occurs. 
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(iii) INTEREST RATE USED.—The rate of interest 
used to determine current liability under this para-
graph shall be the rate of interest determined under 
subparagraph (E). 

(iv) MORTALITY TABLES.— 
(I) COMMISSIONERS’ STANDARD TABLE.—In the 

case of plan years beginning before the first plan 
year to which the first tables prescribed under 
subclause (II) apply, the mortality table used in 
determining current liability under this paragraph 
shall be the table prescribed by the Secretary of 
the Treasury which is based on the prevailing 
commissioners’ standard table (described in sec-
tion 807(d)(5)(A) of the Internal Revenue Code of 
1986) used to determine reserves for group annu-
ity contracts issued on January 1, 1993. 

(II) SECRETARIAL AUTHORITY.—The Secretary 
of the Treasury may by regulation prescribe for 
plan years beginning after December 31, 1999, 
mortality tables to be used in determining current 
liability under this subsection. Such tables shall 
be based upon the actual experience of pension 
plans and projected trends in such experience. In 
prescribing such tables, such Secretary shall take 
into account results of available independent stud-
ies of mortality of individuals covered by pension 
plans. 
(v) SEPARATE MORTALITY TABLES FOR THE DIS-

ABLED.—Notwithstanding clause (iv)— 
(I) IN GENERAL.—The Secretary of the Treas-

ury shall establish mortality tables which may be 
used (in lieu of the tables under clause (iv)) to de-
termine current liability under this subsection for 
individuals who are entitled to benefits under the 
plan on account of disability. Such Secretary shall 
establish separate tables for individuals whose 
disabilities occur in plan years beginning before 
January 1, 1995, and for individuals whose dis-
abilities occur in plan years beginning on or after 
such date. 

(II) SPECIAL RULE FOR DISABILITIES OCCUR-
RING AFTER 1994.—In the case of disabilities occur-
ring in plan years beginning after December 31, 
1994, the tables under subclause (I) shall apply 
only with respect to individuals described in such 
subclause who are disabled within the meaning of 
title II of the Social Security Act and the regula-
tions thereunder. 
(vi) PERIODIC REVIEW.—The Secretary of the 

Treasury shall periodically (at least every 5 years) re-
view any tables in effect under this subparagraph and 
shall, to the extent such Secretary determines nec-
essary, by regulation update the tables to reflect the 
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actual experience of pension plans and projected 
trends in such experience. 
(E) REQUIRED CHANGE OF INTEREST RATE.—For pur-

poses of determining a plan’s current liability for purposes 
of this paragraph— 

(i) IN GENERAL.—If any rate of interest used under 
the plan under subsection (b)(6) to determine cost is 
not within the permissible range, the plan shall estab-
lish a new rate of interest within the permissible 
range. 

(ii) PERMISSIBLE RANGE.—For purposes of this sub-
paragraph— 

(I) IN GENERAL.—Except as provided in sub-
clause (II), the term ‘‘permissible range’’ means a 
rate of interest which is not more than 5 percent 
above, and not more than 10 percent below, the 
weighted average of the rates of interest on 30- 
year Treasury securities during the 4-year period 
ending on the last day before the beginning of the 
plan year. 

(II) SECRETARIAL AUTHORITY.—If the Sec-
retary of the Treasury finds that the lowest rate 
of interest permissible under subclause (I) is un-
reasonably high, such Secretary may prescribe a 
lower rate of interest, except that such rate may 
not be less than 80 percent of the average rate de-
termined under such subclause. 
(iii) ASSUMPTIONS.—Notwithstanding paragraph 

(3)(A), the interest rate used under the plan shall be— 
(I) determined without taking into account 

the experience of the plan and reasonable expecta-
tions, but 

(II) consistent with the assumptions which re-
flect the purchase rates which would be used by 
insurance companies to satisfy the liabilities 
under the plan. 

(7) ANNUAL VALUATION.— 
(A) IN GENERAL.—For purposes of this section, a deter-

mination of experience gains and losses and a valuation of 
the plan’s liability shall be made not less frequently than 
once every year, except that such determination shall be 
made more frequently to the extent required in particular 
cases under regulations prescribed by the Secretary of the 
Treasury. 

(B) VALUATION DATE.— 
(i) CURRENT YEAR.—Except as provided in clause 

(ii), the valuation referred to in subparagraph (A) shall 
be made as of a date within the plan year to which the 
valuation refers or within one month prior to the be-
ginning of such year. 

(ii) USE OF PRIOR YEAR VALUATION.—The valuation 
referred to in subparagraph (A) may be made as of a 
date within the plan year prior to the year to which 
the valuation refers if, as of such date, the value of the 
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assets of the plan are not less than 100 percent of the 
plan’s current liability (as defined in paragraph (6)(D) 
without regard to clause (iv) thereof). 

(iii) ADJUSTMENTS.—Information under clause (ii) 
shall, in accordance with regulations, be actuarially 
adjusted to reflect significant differences in partici-
pants. 

(iv) LIMITATION.—A change in funding method to 
use a prior year valuation, as provided in clause (ii), 
may not be made unless as of the valuation date with-
in the prior plan year, the value of the assets of the 
plan are not less than 125 percent of the plan’s cur-
rent liability (as defined in paragraph (6)(D) without 
regard to clause (iv) thereof). 

(8) TIME WHEN CERTAIN CONTRIBUTIONS DEEMED MADE.— 
For purposes of this section, any contributions for a plan year 
made by an employer after the last day of such plan year, but 
not later than two and one-half months after such day, shall 
be deemed to have been made on such last day. For purposes 
of this subparagraph, such two and one-half month period may 
be extended for not more than six months under regulations 
prescribed by the Secretary of the Treasury. 
(d) EXTENSION OF AMORTIZATION PERIODS FOR MULTIEMPLOYER 

PLANS.— 
(1) AUTOMATIC EXTENSION UPON APPLICATION BY CERTAIN 

PLANS.— 
(A) IN GENERAL.—If the plan sponsor of a multiem-

ployer plan— 
(i) submits to the Secretary of the Treasury an ap-

plication for an extension of the period of years re-
quired to amortize any unfunded liability described in 
any clause of subsection (b)(2)(B) or described in sub-
section (b)(4), and 

(ii) includes with the application a certification by 
the plan’s actuary described in subparagraph (B), 

the Secretary of the Treasury shall extend the amortiza-
tion period for the period of time (not in excess of 5 years) 
specified in the application. Such extension shall be in ad-
dition to any extension under paragraph (2). 

(B) CRITERIA.—A certification with respect to a multi-
employer plan is described in this subparagraph if the 
plan’s actuary certifies that, based on reasonable assump-
tions— 

(i) absent the extension under subparagraph (A), 
the plan would have an accumulated funding defi-
ciency in the current plan year or any of the 9 suc-
ceeding plan years, 

(ii) the plan sponsor has adopted a plan to im-
prove the plan’s funding status, 

(iii) the plan is projected to have sufficient assets 
to timely pay expected benefits and anticipated ex-
penditures over the amortization period as extended, 
and 
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(iv) the notice required under paragraph (3)(A) 
has been provided. 

(2) ALTERNATIVE EXTENSION.— 
(A) IN GENERAL.—If the plan sponsor of a multiem-

ployer plan submits to the Secretary of the Treasury an 
application for an extension of the period of years required 
to amortize any unfunded liability described in any clause 
of subsection (b)(2)(B) or described in subsection (b)(4), the 
Secretary of the Treasury may extend the amortization pe-
riod for a period of time (not in excess of 10 years reduced 
by the number of years of any extension under paragraph 
(1) with respect to such unfunded liability) if the Secretary 
of the Treasury makes the determination described in sub-
paragraph (B). Such extension shall be in addition to any 
extension under paragraph (1). 

(B) DETERMINATION.—The Secretary of the Treasury 
may grant an extension under subparagraph (A) if such 
Secretary determines that— 

(i) such extension would carry out the purposes of 
this Act and would provide adequate protection for 
participants under the plan and their beneficiaries, 
and 

(ii) the failure to permit such extension would— 
(I) result in a substantial risk to the vol-

untary continuation of the plan, or a substantial 
curtailment of pension benefit levels or employee 
compensation, and 

(II) be adverse to the interests of plan partici-
pants in the aggregate. 

(C) ACTION BY SECRETARY OF THE TREASURY.—The Sec-
retary of the Treasury shall act upon any application for 
an extension under this paragraph within 180 days of the 
submission of such application. If such Secretary rejects 
the application for an extension under this paragraph, 
such Secretary shall provide notice to the plan detailing 
the specific reasons for the rejection, including references 
to the criteria set forth above. 
(3) ADVANCE NOTICE.— 

(A) IN GENERAL.—The Secretary of the Treasury shall, 
before granting an extension under this subsection, require 
each applicant to provide evidence satisfactory to such Sec-
retary that the applicant has provided notice of the filing 
of the application for such extension to each affected party 
(as defined in section 4001(a)(21)) with respect to the af-
fected plan. Such notice shall include a description of the 
extent to which the plan is funded for benefits which are 
guaranteed under title IV and for benefit liabilities. 

(B) CONSIDERATION OF RELEVANT INFORMATION.—The 
Secretary of the Treasury shall consider any relevant in-
formation provided by a person to whom notice was given 
under paragraph (1). 
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57 PPA section 206 provides that the provisions are not applicable to certain benefit increases 
prior to 6/30/2005 under agreements approved by the PBGC prior to 6/30/2005. 

ADDITIONAL FUNDING RULES FOR MULTIEMPLOYER PLANS IN 
ENDANGERED STATUS OR CRITICAL STATUS 57 

SEC. 305. ø1085¿ (a) GENERAL RULE.—For purposes of this 
part, in the case of a multiemployer plan in effect on July 16, 
2006— 

(1) if the plan is in endangered status— 
(A) the plan sponsor shall adopt and implement a 

funding improvement plan in accordance with the require-
ments of subsection (c), and 

(B) the requirements of subsection (d) shall apply dur-
ing the funding plan adoption period and the funding im-
provement period, 
(2) if the plan is in critical status— 

(A) the plan sponsor shall adopt and implement a re-
habilitation plan in accordance with the requirements of 
subsection (e), and 

(B) the requirements of subsection (f) shall apply dur-
ing the rehabilitation plan adoption period and the reha-
bilitation period, and 
(3) if the plan is in critical and declining status— 

(A) the requirements of paragraph (2) shall apply to 
the plan; and 

(B) the plan sponsor may, by plan amendment, sus-
pend benefits in accordance with the requirements of sub-
section (e)(9). 

(b) DETERMINATION OF ENDANGERED AND CRITICAL STATUS.— 
For purposes of this section— 

(1) ENDANGERED STATUS.—A multiemployer plan is in en-
dangered status for a plan year if, as determined by the plan 
actuary under paragraph (3), the plan is not in critical status 
for the plan year and is not described in paragraph (5), and, 
as of the beginning of the plan year, either— 

(A) the plan’s funded percentage for such plan year is 
less than 80 percent, or 

(B) the plan has an accumulated funding deficiency for 
such plan year, or is projected to have such an accumu-
lated funding deficiency for any of the 6 succeeding plan 
years, taking into account any extension of amortization 
periods under section 304(d). 

For purposes of this section, a plan shall be treated as in seri-
ously endangered status for a plan year if the plan is described 
in both subparagraphs (A) and (B). 

(2) CRITICAL STATUS.—A multiemployer plan is in critical 
status for a plan year if, as determined by the plan actuary 
under paragraph (3), the plan is described in 1 or more of the 
following subparagraphs as of the beginning of the plan year: 

(A) A plan is described in this subparagraph if— 
(i) the funded percentage of the plan is less than 

65 percent, and 
(ii) the sum of— 

(I) the fair market value of plan assets, plus 
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(II) the present value of the reasonably antici-
pated employer contributions for the current plan 
year and each of the 6 succeeding plan years, as-
suming that the terms of all collective bargaining 
agreements pursuant to which the plan is main-
tained for the current plan year continue in effect 
for succeeding plan years, 

is less than the present value of all nonforfeitable ben-
efits projected to be payable under the plan during the 
current plan year and each of the 6 succeeding plan 
years (plus administrative expenses for such plan 
years). 
(B) A plan is described in this subparagraph if— 

(i) the plan has an accumulated funding deficiency 
for the current plan year, not taking into account any 
extension of amortization periods under section 304(d), 
or 

(ii) the plan is projected to have an accumulated 
funding deficiency for any of the 3 succeeding plan 
years (4 succeeding plan years if the funded percent-
age of the plan is 65 percent or less), not taking into 
account any extension of amortization periods under 
section 304(d). 
(C) A plan is described in this subparagraph if— 

(i)(I) the plan’s normal cost for the current plan 
year, plus interest (determined at the rate used for de-
termining costs under the plan) for the current plan 
year on the amount of unfunded benefit liabilities 
under the plan as of the last date of the preceding 
plan year, exceeds 

(II) the present value of the reasonably antici-
pated employer and employee contributions for the 
current plan year, 

(ii) the present value, as of the beginning of the 
current plan year, of nonforfeitable benefits of inactive 
participants is greater than the present value of non-
forfeitable benefits of active participants, and 

(iii) the plan has an accumulated funding defi-
ciency for the current plan year, or is projected to have 
such a deficiency for any of the 4 succeeding plan 
years, not taking into account any extension of amorti-
zation periods under section 304(d). 
(D) A plan is described in this subparagraph if the 

sum of— 
(i) the fair market value of plan assets, plus 
(ii) the present value of the reasonably anticipated 

employer contributions for the current plan year and 
each of the 4 succeeding plan years, assuming that the 
terms of all collective bargaining agreements pursuant 
to which the plan is maintained for the current plan 
year continue in effect for succeeding plan years, 

is less than the present value of all benefits projected to 
be payable under the plan during the current plan year 
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58 Section 104(a)(3) of division O of Public Law 113–235 provides an amendment as follows: 
‘‘Section 305(b)(3)(A)(i) of such Act (29 U.S.C. 1085(b)(3)(A)(i)) is amended by inserting after ‘en-
dangered status for a plan year’ the following: ‘, or would be in endangered status for such plan 
year but for paragraph (5),’ ’’. Such amendment could not be carried out because the phrase 
‘‘...such plan year’’ appears in law. 

and each of the 4 succeeding plan years (plus administra-
tive expenses for such plan years). 
(3) ANNUAL CERTIFICATION BY PLAN ACTUARY.— 

(A) IN GENERAL.—Not later than the 90th day of each 
plan year of a multiemployer plan, the plan actuary shall 
certify to the Secretary of the Treasury and to the plan 
sponsor— 

(i) whether or not the plan is in endangered status 
for such plan year 58, whether or not the plan is or will 
be in critical status for such plan yearor for any of the 
succeeding 5 plan years, and whether or not the plan 
is or will be in critical and declining status for such 
plan year, and 

(ii) in the case of a plan which is in a funding im-
provement or rehabilitation period, whether or not the 
plan is making the scheduled progress in meeting the 
requirements of its funding improvement or rehabilita-
tion plan. 
(B) ACTUARIAL PROJECTIONS OF ASSETS AND LIABIL-

ITIES.— 
(i) IN GENERAL.—Except as provided in clause (iv), 

in making the determinations and projections under 
this subsection, the plan actuary shall make projec-
tions required for the current and succeeding plan 
years of the current value of the assets of the plan and 
the present value of all liabilities to participants and 
beneficiaries under the plan for the current plan year 
as of the beginning of such year. The actuary’s projec-
tions shall be based on reasonable actuarial estimates, 
assumptions, and methods that, except as provided in 
clause (iii), offer the actuary’s best estimate of antici-
pated experience under the plan. The projected 
present value of liabilities as of the beginning of such 
year shall be determined based on the most recent of 
either— 

(I) the actuarial statement required under 
section 103(d) with respect to the most recently 
filed annual report, or 

(II) the actuarial valuation for the preceding 
plan year. 
(ii) DETERMINATIONS OF FUTURE CONTRIBUTIONS.— 

Any actuarial projection of plan assets shall assume— 
(I) reasonably anticipated employer contribu-

tions for the current and succeeding plan years, 
assuming that the terms of the one or more collec-
tive bargaining agreements pursuant to which the 
plan is maintained for the current plan year con-
tinue in effect for succeeding plan years, or 
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60 So in law. The reference to ‘‘paragraph (b)(3)’’ probably should read ‘‘paragraph (3) of sub-
section (b)’’ or ‘‘subsection (b)(3)’’. 

(II) that employer contributions for the most 
recent plan year will continue indefinitely, but 
only if the plan actuary determines there have 
been no significant demographic changes that 
would make such assumption unreasonable. 
(iii) PROJECTED INDUSTRY ACTIVITY.—Any projec-

tion of activity in the industry or industries covered by 
the plan, including future covered employment and 
contribution levels, shall be based on information pro-
vided by the plan sponsor, which shall act reasonably 
and in good faith. 

(iv) PROJECTIONS RELATING TO CRITICAL STATUS IN 
SUCCEEDING PLAN YEARS.—Clauses (i) and (ii) (other 
than the 2nd sentence of clause (i)) may be dis-
regarded by a plan actuary in the case of any certifi-
cation of whether a plan will be in critical status in a 
succeeding plan year, except that a plan sponsor may 
not elect to be in critical status for a plan year under 
paragraph (4) in any case in which the certification 
upon which such election would be based is made 
without regard to such clauses. 

(iv) 59 PROJECTIONS OF CRITICAL AND DECLINING 
STATUS.—In determining whether a plan is in critical 
and declining status as described in subsection (e)(9), 
clauses (i), (ii), and (iii) shall apply, except that— 

(I) if reasonable, the plan actuary shall as-
sume that each contributing employer in compli-
ance continues to comply through the end of the 
rehabilitation period or such later time as pro-
vided in subsection (e)(3)(A)(ii) with the terms of 
the rehabilitation plan that correspond to the 
schedule adopted or imposed under subsection (e), 
and 

(II) the plan actuary shall take into account 
any suspensions of benefits described in sub-
section (e)(9) adopted in a prior plan year that are 
still in effect. 

(C) PENALTY FOR FAILURE TO SECURE TIMELY ACTU-
ARIAL CERTIFICATION.—Any failure of the plan’s actuary to 
certify the plan’s status under this subsection by the date 
specified in subparagraph (A) shall be treated for purposes 
of section 502(c)(2) as a failure or refusal by the plan ad-
ministrator to file the annual report required to be filed 
with the Secretary under section 101(b)(1). 

(D) NOTICE.— 
(i) IN GENERAL.—In any case in which it is cer-

tified under subparagraph (A) that a multiemployer 
plan is or will be in endangered or critical status for 
a plan year or in which a plan sponsor elects to be in 
critical status for a plan year under paragraph (4), the 
plan sponsor shall, not later than 30 days after the 
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date of the certification, provide notification of the en-
dangered or critical status to the participants and 
beneficiaries, the bargaining parties, the Pension Ben-
efit Guaranty Corporation, and the Secretary. In any 
case in which a plan sponsor elects to be in critical 
status for a plan year under paragraph (4), the plan 
sponsor shall notify the Secretary of the Treasury of 
such election not later than 30 days after the date of 
such certification or such other time as the Secretary 
of the Treasury may prescribe by regulations or other 
guidance. 

(ii) PLANS IN CRITICAL STATUS.—If it is certified 
under subparagraph (A) that a multiemployer plan is 
or will be in critical status, the plan sponsor shall in-
clude in the notice under clause (i) an explanation of 
the possibility that— 

(I) adjustable benefits (as defined in sub-
section (e)(8)) may be reduced, and 

(II) such reductions may apply to participants 
and beneficiaries whose benefit commencement 
date is on or after the date such notice is provided 
for the first plan year in which the plan is in crit-
ical status. 
(iii) In the case of a multiemployer plan that 

would be in endangered status but for paragraph (5), 
the plan sponsor shall provide notice to the bargaining 
parties and the Pension Benefit Guaranty Corporation 
that the plan would be in endangered status but for 
such paragraph. 

(iv) MODEL NOTICE.—The Secretary of the Treas-
ury, in consultation with the Secretary shall prescribe 
a model notice that a multiemployer plan may use to 
satisfy the requirements under clauses (ii) and (iii). 

(v) NOTICE OF PROJECTION TO BE IN CRITICAL STA-
TUS IN A FUTURE PLAN YEAR.—In any case in which it 
is certified under subparagraph (A)(i) that a multiem-
ployer plan will be in critical status for any of 5 suc-
ceeding plan years (but not for the current plan year) 
and the plan sponsor of such plan has not made an 
election to be in critical status for the plan year under 
paragraph (4), the plan sponsor shall, not later than 
30 days after the date of the certification, provide noti-
fication of the projected critical status to the Pension 
Benefit Guaranty Corporation. 

(4) ELECTION TO BE IN CRITICAL STATUS.—Notwithstanding 
paragraph (2) and subject to paragraph (3)(B)(iv)— 

(A) the plan sponsor of a multiemployer plan that is 
not in critical status for a plan year but that is projected 
by the plan actuary, pursuant to the determination under 
paragraph (3), to be in critical status in any of the suc-
ceeding 5 plan years may, not later than 30 days after the 
date of the certification under paragraph (3)(A), elect to be 
in critical status effective for the current plan year, 
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(B) the plan year in which the plan sponsor elects to 
be in critical status under subparagraph (A) shall be treat-
ed for purposes of this section as the first year in which 
the plan is in critical status, regardless of the date on 
which the plan first satisfies the criteria for critical status 
under paragraph (2), and 

(C) a plan that is in critical status under this para-
graph shall not emerge from critical status except in ac-
cordance with subsection (e)(4)(B). 
(5) SPECIAL RULE.—A plan is described in this paragraph 

if— 
(A) as part of the actuarial certification of endangered 

status under paragraph (3)(A) for the plan year, the plan 
actuary certifies that the plan is projected to no longer be 
described in either paragraph (1)(A) or paragraph (1)(B) as 
of the end of the tenth plan year ending after the plan 
year to which the certification relates, and 

(B) the plan was not in critical or endangered status 
for the immediately preceding plan year. 
(6) CRITICAL AND DECLINING STATUS.—For purposes of this 

section, a plan in critical status shall be treated as in critical 
and declining status if the plan is described in one or more of 
subparagraphs (A), (B), (C), and (D) of paragraph (2) and the 
plan is projected to become insolvent within the meaning of 
section 4245 during the current plan year or any of the 14 suc-
ceeding plan years (19 succeeding plan years if the plan has 
a ratio of inactive participants to active participants that ex-
ceeds 2 to 1 or if the funded percentage of the plan is less than 
80 percent). 
(c) FUNDING IMPROVEMENT PLAN MUST BE ADOPTED FOR MUL-

TIEMPLOYER PLANS IN ENDANGERED STATUS.— 
(1) IN GENERAL.—In any case in which a multiemployer 

plan is in endangered status for a plan year, the plan sponsor, 
in accordance with this subsection— 

(A) shall adopt a funding improvement plan not later 
than 240 days following the required date for the actuarial 
certification of endangered status under subsection 
(b)(3)(A), and 

(B) within 30 days after the adoption of the funding 
improvement plan— 

(i) shall provide to the bargaining parties 1 or 
more schedules showing revised benefit structures, re-
vised contribution structures, or both, which, if adopt-
ed, may reasonably be expected to enable the multiem-
ployer plan to meet the applicable benchmarks in ac-
cordance with the funding improvement plan, includ-
ing— 

(I) one proposal for reductions in the amount 
of future benefit accruals necessary to achieve the 
applicable benchmarks, assuming no amendments 
increasing contributions under the plan (other 
than amendments increasing contributions nec-
essary to achieve the applicable benchmarks after 
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section (b)’’ or ‘‘subsection (b)(3)’’. 

amendments have reduced future benefit accruals 
to the maximum extent permitted by law), and 

(II) one proposal for increases in contributions 
under the plan necessary to achieve the applicable 
benchmarks, assuming no amendments reducing 
future benefit accruals under the plan, and 
(ii) may, if the plan sponsor deems appropriate, 

prepare and provide the bargaining parties with addi-
tional information relating to contribution rates or 
benefit reductions, alternative schedules, or other in-
formation relevant to achieving the applicable bench-
marks in accordance with the funding improvement 
plan. 

For purposes of this section, the term ‘‘applicable bench-
marks’’ means the requirements applicable to the multiem-
ployer plan under paragraph (3) (as modified by paragraph 
(5)). 
(2) EXCEPTION FOR YEARS AFTER PROCESS BEGINS.—Para-

graph (1) shall not apply to a plan year if such year is in a 
funding plan adoption period or funding improvement period 
by reason of the plan being in endangered status for a pre-
ceding plan year. For purposes of this section, such preceding 
plan year shall be the initial determination year with respect 
to the funding improvement plan to which it relates. 

(3) FUNDING IMPROVEMENT PLAN.—For purposes of this 
section— 

(A) IN GENERAL.—A funding improvement plan is a 
plan which consists of the actions, including options or a 
range of options to be proposed to the bargaining parties, 
formulated to provide, based on reasonably anticipated ex-
perience and reasonable actuarial assumptions, for the at-
tainment by the plan during the funding improvement pe-
riod of the following requirements: 

(i) INCREASE IN PLAN’S FUNDING PERCENTAGE.— 
The plan’s funded percentage as of the close of the 
funding improvement period equals or exceeds a per-
centage equal to the sum of— 

(I) such percentage as of the beginning of the 
first plan year for which the plan is certified to be 
in endangered status pursuant to paragraph 
(b)(3) 60, plus 

(II) 33 percent of the difference between 100 
percent and the percentage under subclause (I). 
(ii) AVOIDANCE OF ACCUMULATED FUNDING DEFI-

CIENCIES.—No accumulated funding deficiency for the 
last plan year during the funding improvement period 
(taking into account any extension of amortization pe-
riods under section 304(d)). 
(B) SERIOUSLY ENDANGERED PLANS.—In the case of a 

plan in seriously endangered status, except as provided in 
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paragraph (5), subparagraph (A)(i)(II) shall be applied by 
substituting ‘‘20 percent’’ for ‘‘33 percent’’. 
(4) FUNDING IMPROVEMENT PERIOD.—For purposes of this 

section— 
(A) IN GENERAL.—The funding improvement period for 

any funding improvement plan adopted pursuant to this 
subsection is the 10-year period beginning on the first day 
of the first plan year of the multiemployer plan beginning 
after the earlier of— 

(i) the second anniversary of the date of the adop-
tion of the funding improvement plan, or 

(ii) the expiration of the collective bargaining 
agreements in effect on the due date for the actuarial 
certification of endangered status for the initial deter-
mination year under subsection (b)(3)(A) and covering, 
as of such due date, at least 75 percent of the active 
participants in such multiemployer plan. 
(B) SERIOUSLY ENDANGERED PLANS.—In the case of a 

plan in seriously endangered status, except as provided in 
paragraph (5), subparagraph (A) shall be applied by sub-
stituting ‘‘15-year period’’ for ‘‘10-year period’’. 

(C) COORDINATION WITH CHANGES IN STATUS.— 
(i) PLANS NO LONGER IN ENDANGERED STATUS.—If 

the plan’s actuary certifies under subsection (b)(3)(A) 
for a plan year in any funding plan adoption period or 
funding improvement period that the plan is no longer 
in endangered status and is not in critical status, the 
funding plan adoption period or funding improvement 
period, whichever is applicable, shall end as of the 
close of the preceding plan year. 

(ii) PLANS IN CRITICAL STATUS.—If the plan’s actu-
ary certifies under subsection (b)(3)(A) for a plan year 
in any funding plan adoption period or funding im-
provement period that the plan is in critical status, 
the funding plan adoption period or funding improve-
ment period, whichever is applicable, shall end as of 
the close of the plan year preceding the first plan year 
in the rehabilitation period with respect to such sta-
tus. 
(D) PLANS IN ENDANGERED STATUS AT END OF PE-

RIOD.—If the plan’s actuary certifies under subsection 
(b)(3)(A) for the first plan year following the close of the 
period described in subparagraph (A) that the plan is in 
endangered status, the provisions of this subsection and 
subsection (d) shall be applied as if such first plan year 
were an initial determination year, except that the plan 
may not be amended in a manner inconsistent with the 
funding improvement plan in effect for the preceding plan 
year until a new funding improvement plan is adopted. 
(5) SPECIAL RULES FOR SERIOUSLY ENDANGERED PLANS 

MORE THAN 70 PERCENT FUNDED.— 
(A) IN GENERAL.—If the funded percentage of a plan in 

seriously endangered status was more than 70 percent as 
of the beginning of the initial determination year— 
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(i) paragraphs (3)(B) and (4)(B) shall apply only if 
the plan’s actuary certifies, within 30 days after the 
certification under subsection (b)(3)(A) for the initial 
determination year, that, based on the terms of the 
plan and the collective bargaining agreements in effect 
at the time of such certification, the plan is not pro-
jected to meet the requirements of paragraph (3)(A) 
(without regard to paragraphs (3)(B) and (4)(B)), and 

(ii) if there is a certification under clause (i), the 
plan may, in formulating its funding improvement 
plan, only take into account the rules of paragraph 
(3)(B) and (4)(B) for plan years in the funding im-
provement period beginning on or before the date on 
which the last of the collective bargaining agreements 
described in paragraph (4)(A)(ii) expires. 
(B) SPECIAL RULE AFTER EXPIRATION OF AGREE-

MENTS.—Notwithstanding subparagraph (A)(ii), if, for any 
plan year ending after the date described in subparagraph 
(A)(ii), the plan actuary certifies (at the time of the annual 
certification under subsection (b)(3)(A) for such plan year) 
that, based on the terms of the plan and collective bar-
gaining agreements in effect at the time of that annual 
certification, the plan is not projected to be able to meet 
the requirements of paragraph (3)(A) (without regard to 
paragraphs (3)(B) and (4)(B)), paragraphs (3)(B) and (4)(B) 
shall continue to apply for such year. 
(6) UPDATES TO FUNDING IMPROVEMENT PLAN AND SCHED-

ULES.— 
(A) FUNDING IMPROVEMENT PLAN.—The plan sponsor 

shall annually update the funding improvement plan and 
shall file the update with the plan’s annual report under 
section 104. 

(B) SCHEDULES.—The plan sponsor shall annually up-
date any schedule of contribution rates provided under this 
subsection to reflect the experience of the plan. 

(C) DURATION OF SCHEDULE.—A schedule of contribu-
tion rates provided by the plan sponsor and relied upon by 
bargaining parties in negotiating a collective bargaining 
agreement shall remain in effect for the duration of that 
collective bargaining agreement. 
(7) IMPOSITION OF SCHEDULE WHERE FAILURE TO ADOPT 

FUNDING IMPROVEMENT PLAN.— 
(A) INITIAL CONTRIBUTION SCHEDULE.—If— 

(i) a collective bargaining agreement providing for 
contributions under a multiemployer plan that was in 
effect at the time the plan entered endangered status 
expires, and 

(ii) after receiving one or more schedules from the 
plan sponsor under paragraph (1)(B), the bargaining 
parties with respect to such agreement fail to adopt a 
contribution schedule with terms consistent with the 
funding improvement plan and a schedule from the 
plan sponsor, 
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the plan sponsor shall implement the schedule described 
in paragraph (1)(B)(i)(I) beginning on the date specified in 
subparagraph (C). 

(B) SUBSEQUENT CONTRIBUTION SCHEDULE.—If— 
(i) a collective bargaining agreement providing for 

contributions under a multiemployer plan in accord-
ance with a schedule provided by the plan sponsor 
pursuant to a funding improvement plan (or imposed 
under subparagraph (A)) expires while the plan is still 
in endangered status, and 

(ii) after receiving one or more updated schedules 
from the plan sponsor under paragraph (6)(B), the bar-
gaining parties with respect to such agreement fail to 
adopt a contribution schedule with terms consistent 
with the updated funding improvement plan and a 
schedule from the plan sponsor, 

then the contribution schedule applicable under the ex-
pired collective bargaining agreement, as updated and in 
effect on the date the collective bargaining agreement ex-
pires, shall be implemented by the plan sponsor beginning 
on the date specified in subparagraph (C). 

(C) DATE OF IMPLEMENTATION.—The date specified in 
this subparagraph is the date which is 180 days after the 
date on which the collective bargaining agreement de-
scribed in subparagraph (A) or (B) expires. 

(D) FAILURE TO MAKE SCHEDULED CONTRIBUTIONS.— 
Any failure to make a contribution under a schedule of 
contribution rates provided under this paragraph shall be 
treated as a delinquent contribution under section 515 and 
shall be enforceable as such. 
(8) FUNDING PLAN ADOPTION PERIOD.—For purposes of this 

section, the term ‘‘funding plan adoption period’’ means the pe-
riod beginning on the date of the certification under subsection 
(b)(3)(A) for the initial determination year and ending on the 
day before the first day of the funding improvement period. 
(d) RULES FOR OPERATION OF PLAN DURING ADOPTION AND IM-

PROVEMENT PERIODS.— 
(1) COMPLIANCE WITH FUNDING IMPROVEMENT PLAN.— 

(A) IN GENERAL.—A plan may not be amended after 
the date of the adoption of a funding improvement plan 
under subsection (c) so as to be inconsistent with the fund-
ing improvement plan. 

(B) SPECIAL RULES FOR BENEFIT INCREASES.—A plan 
may not be amended after the date of the adoption of a 
funding improvement plan under subsection (c) so as to in-
crease benefits, including future benefit accruals, unless 
the plan actuary certifies that such increase is paid for out 
of additional contributions not contemplated by the fund-
ing improvement plan, and, after taking into account the 
benefit increase, the multiemployer plan still is reasonably 
expected to meet the applicable benchmark on the sched-
ule contemplated in the funding improvement plan. 
(2) SPECIAL RULES FOR PLAN ADOPTION PERIOD.—During 

the period beginning on the date of the certification under sub-
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section (b)(3)(A) for the initial determination year and ending 
on the date of the adoption of a funding improvement plan— 

(A) the plan sponsor may not accept a collective bar-
gaining agreement or participation agreement with respect 
to the multiemployer plan that provides for— 

(i) a reduction in the level of contributions for any 
participants, 

(ii) a suspension of contributions with respect to 
any period of service, or 

(iii) any new direct or indirect exclusion of young-
er or newly hired employees from plan participation, 
and 
(B) no amendment of the plan which increases the li-

abilities of the plan by reason of any increase in benefits, 
any change in the accrual of benefits, or any change in the 
rate at which benefits become nonforfeitable under the 
plan may be adopted unless the amendment is required as 
a condition of qualification under part I of subchapter D of 
chapter 1 of the Internal Revenue Code of 1986 or to com-
ply with other applicable law. 

(e) REHABILITATION PLAN MUST BE ADOPTED FOR MULTIEM-
PLOYER PLANS IN CRITICAL STATUS.— 

(1) IN GENERAL.—In any case in which a multiemployer 
plan is in critical status for a plan year, the plan sponsor, in 
accordance with this subsection— 

(A) shall adopt a rehabilitation plan not later than 240 
days following the required date for the actuarial certifi-
cation of critical status under subsection (b)(3)(A), and 

(B) within 30 days after the adoption of the rehabilita-
tion plan— 

(i) shall provide to the bargaining parties 1 or 
more schedules showing revised benefit structures, re-
vised contribution structures, or both, which, if adopt-
ed, may reasonably be expected to enable the multiem-
ployer plan to emerge from critical status in accord-
ance with the rehabilitation plan, and 

(ii) may, if the plan sponsor deems appropriate, 
prepare and provide the bargaining parties with addi-
tional information relating to contribution rates or 
benefit reductions, alternative schedules, or other in-
formation relevant to emerging from critical status in 
accordance with the rehabilitation plan. 

The schedule or schedules described in subparagraph (B)(i) 
shall reflect reductions in future benefit accruals and adjust-
able benefits, and increases in contributions, that the plan 
sponsor determines are reasonably necessary to emerge from 
critical status. One schedule shall be designated as the default 
schedule and such schedule shall assume that there are no in-
creases in contributions under the plan other than the in-
creases necessary to emerge from critical status after future 
benefit accruals and other benefits (other than benefits the re-
duction or elimination of which are not permitted under section 
204(g)) have been reduced to the maximum extent permitted 
by law. 
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(2) EXCEPTION FOR YEARS AFTER PROCESS BEGINS.—Para-
graph (1) shall not apply to a plan year if such year is in a re-
habilitation plan adoption period or rehabilitation period by 
reason of the plan being in critical status for a preceding plan 
year. For purposes of this section, such preceding plan year 
shall be the initial critical year with respect to the rehabilita-
tion plan to which it relates. 

(3) REHABILITATION PLAN.—For purposes of this section— 
(A) IN GENERAL.—A rehabilitation plan is a plan which 

consists of— 
(i) actions, including options or a range of options 

to be proposed to the bargaining parties, formulated, 
based on reasonably anticipated experience and rea-
sonable actuarial assumptions, to enable the plan to 
cease to be in critical status by the end of the rehabili-
tation period and may include reductions in plan ex-
penditures (including plan mergers and consolida-
tions), reductions in future benefit accruals or in-
creases in contributions, if agreed to by the bargaining 
parties, or any combination of such actions, or 

(ii) if the plan sponsor determines that, based on 
reasonable actuarial assumptions and upon exhaustion 
of all reasonable measures, the plan can not reason-
ably be expected to emerge from critical status by the 
end of the rehabilitation period, reasonable measures 
to emerge from critical status at a later time or to 
forestall possible insolvency (within the meaning of 
section 4245). 

A rehabilitation plan must provide annual standards for 
meeting the requirements of such rehabilitation plan. Such 
plan shall also include the schedules required to be pro-
vided under paragraph (1)(B)(i) and if clause (ii) applies, 
shall set forth the alternatives considered, explain why the 
plan is not reasonably expected to emerge from critical sta-
tus by the end of the rehabilitation period, and specify 
when, if ever, the plan is expected to emerge from critical 
status in accordance with the rehabilitation plan. 

(B) UPDATES TO REHABILITATION PLAN AND SCHED-
ULES.— 

(i) REHABILITATION PLAN.—The plan sponsor shall 
annually update the rehabilitation plan and shall file 
the update with the plan’s annual report under section 
104. 

(ii) SCHEDULES.—The plan sponsor shall annually 
update any schedule of contribution rates provided 
under this subsection to reflect the experience of the 
plan. 

(iii) DURATION OF SCHEDULE.—A schedule of con-
tribution rates provided by the plan sponsor and relied 
upon by bargaining parties in negotiating a collective 
bargaining agreement shall remain in effect for the 
duration of that collective bargaining agreement. 
(C) IMPOSITION OF SCHEDULE WHERE FAILURE TO 

ADOPT REHABILITATION PLAN.— 
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(i) INITIAL CONTRIBUTION SCHEDULE.—If— 
(I) a collective bargaining agreement pro-

viding for contributions under a multiemployer 
plan that was in effect at the time the plan en-
tered critical status expires, and 

(II) after receiving one or more schedules from 
the plan sponsor under paragraph (1)(B), the bar-
gaining parties with respect to such agreement 
fail to adopt a contribution schedule with terms 
consistent with the rehabilitation plan and a 
schedule from the plan sponsor under paragraph 
(1)(B)(i), 

the plan sponsor shall implement the schedule de-
scribed in the last sentence of paragraph (1) beginning 
on the date specified in clause (iii). 

(ii) SUBSEQUENT CONTRIBUTION SCHEDULE.—If— 
(I) a collective bargaining agreement pro-

viding for contributions under a multiemployer 
plan in accordance with a schedule provided by 
the plan sponsor pursuant to a rehabilitation plan 
(or imposed under subparagraph (C)(i)) expires 
while the plan is still in critical status, and 

(II) after receiving one or more updated 
schedules from the plan sponsor under subpara-
graph (B)(ii), the bargaining parties with respect 
to such agreement fail to adopt a contribution 
schedule with terms consistent with the updated 
rehabilitation plan and a schedule from the plan 
sponsor, 

then the contribution schedule applicable under the 
expired collective bargaining agreement, as updated 
and in effect on the date the collective bargaining 
agreement expires, shall be implemented by the plan 
sponsor beginning on the date specified in clause (iii). 

(iii) DATE OF IMPLEMENTATION.—The date speci-
fied in this subparagraph is the date which is 180 
days after the date on which the collective bargaining 
agreement described in clause (i) or (ii) expires. 

(iv) FAILURE TO MAKE SCHEDULED CONTRIBU-
TIONS.—Any failure to make a contribution under a 
schedule of contribution rates provided under this sub-
section shall be treated as a delinquent contribution 
under section 515 and shall be enforceable as such. 

(4) REHABILITATION PERIOD.—For purposes of this sec-
tion— 

(A) IN GENERAL.—The rehabilitation period for a plan 
in critical status is the 10-year period beginning on the 
first day of the first plan year of the multiemployer plan 
following the earlier of— 

(i) the second anniversary of the date of the adop-
tion of the rehabilitation plan, or 

(ii) the expiration of the collective bargaining 
agreements in effect on the due date for the actuarial 
certification of critical status for the initial critical 
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year under subsection (a)(1) and covering, as of such 
date at least 75 percent of the active participants in 
such multiemployer plan. 

If a plan emerges from critical status as provided under 
subparagraph (B) before the end of such 10-year period, 
the rehabilitation period shall end with the plan year pre-
ceding the plan year for which the determination under 
subparagraph (B) is made. 

(B) EMERGENCE.— 
(i) IN GENERAL.—A plan in critical status shall re-

main in such status until a plan year for which the 
plan actuary certifies, in accordance with subsection 
(b)(3)(A), that— 

(I) the plan is not described in one or more of 
the subparagraphs in subsection (b)(2) as of the 
beginning of the plan year; 

(II) the plan is not projected to have an accu-
mulated funding deficiency for the plan year or 
any of the 9 succeeding plan years, without regard 
to the use of the shortfall method but taking into 
account any extension of amortization periods 
under section 304(d)(2) or section 304 (as in effect 
prior to the enactment of the Pension Protection 
Act of 2006); and 

(III) the plan is not projected to become insol-
vent within the meaning of section 4245 for any of 
the 30 succeeding plan years. 
(ii) PLANS WITH CERTAIN AMORTIZATION EXTEN-

SIONS.— 
(I) SPECIAL EMERGENCE RULE.—Notwith-

standing clause (i), a plan in critical status that 
has an automatic extension of amortization peri-
ods under section 304(d)(1) shall no longer be in 
critical status if the plan actuary certifies for a 
plan year, in accordance with subsection (b)(3)(A), 
that— 

(aa) the plan is not projected to have an 
accumulated funding deficiency for the plan 
year or any of the 9 succeeding plan years, 
without regard to the use of the shortfall 
method but taking into account any extension 
of amortization periods under section 
304(d)(1); and 

(bb) the plan is not projected to become 
insolvent within the meaning of section 4245 
for any of the 30 succeeding plan years, 

regardless of whether the plan is described in one 
or more of the subparagraphs in subsection (b)(2) 
as of the beginning of the plan year. 

(II) REENTRY INTO CRITICAL STATUS.—A plan 
that emerges from critical status under subclause 
(I) shall not reenter critical status for any subse-
quent plan year unless— 
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(aa) the plan is projected to have an accu-
mulated funding deficiency for the plan year 
or any of the 9 succeeding plan years, without 
regard to the use of the shortfall method but 
taking into account any extension of amortiza-
tion periods under section 304(d); or 

(bb) the plan is projected to become insol-
vent within the meaning of section 4245 for 
any of the 30 succeeding plan years. 

(5) REHABILITATION PLAN ADOPTION PERIOD.—For purposes 
of this section, the term ‘‘rehabilitation plan adoption period’’ 
means the period beginning on the date of the certification 
under subsection (b)(3)(A) for the initial critical year and end-
ing on the day before the first day of the rehabilitation period. 

(6) LIMITATION ON REDUCTION IN RATES OF FUTURE ACCRU-
ALS.—Any reduction in the rate of future accruals under the 
default schedule described in the last sentence of paragraph (1) 
shall not reduce the rate of future accruals below— 

(A) a monthly benefit (payable as a single life annuity 
commencing at the participant’s normal retirement age) 
equal to 1 percent of the contributions required to be made 
with respect to a participant, or the equivalent standard 
accrual rate for a participant or group of participants 
under the collective bargaining agreements in effect as of 
the first day of the initial critical year, or 

(B) if lower, the accrual rate under the plan on such 
first day. 

The equivalent standard accrual rate shall be determined by 
the plan sponsor based on the standard or average contribution 
base units which the plan sponsor determines to be representa-
tive for active participants and such other factors as the plan 
sponsor determines to be relevant. Nothing in this paragraph 
shall be construed as limiting the ability of the plan sponsor 
to prepare and provide the bargaining parties with alternative 
schedules to the default schedule that establish lower or higher 
accrual and contribution rates than the rates otherwise de-
scribed in this paragraph. 

(7) AUTOMATIC EMPLOYER SURCHARGE.— 
(A) IMPOSITION OF SURCHARGE.—Each employer other-

wise obligated to make contributions for the initial critical 
year shall be obligated to pay to the plan for such year a 
surcharge equal to 5 percent of the contributions otherwise 
required under the applicable collective bargaining agree-
ment (or other agreement pursuant to which the employer 
contributes). For each succeeding plan year in which the 
plan is in critical status for a consecutive period of years 
beginning with the initial critical year, the surcharge shall 
be 10 percent of the contributions otherwise so required. 

(B) ENFORCEMENT OF SURCHARGE.—The surcharges 
under subparagraph (A) shall be due and payable on the 
same schedule as the contributions on which the sur-
charges are based. Any failure to make a surcharge pay-
ment shall be treated as a delinquent contribution under 
section 515 and shall be enforceable as such. 
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(C) SURCHARGE TO TERMINATE UPON COLLECTIVE BAR-
GAINING AGREEMENT RENEGOTIATION.—The surcharge 
under this paragraph shall cease to be effective with re-
spect to employees covered by a collective bargaining 
agreement (or other agreement pursuant to which the em-
ployer contributes), beginning on the effective date of a col-
lective bargaining agreement (or other such agreement) 
that includes terms consistent with a schedule presented 
by the plan sponsor under paragraph (1)(B)(i), as modified 
under subparagraph (B) of paragraph (3). 

(D) SURCHARGE NOT TO APPLY UNTIL EMPLOYER RE-
CEIVES NOTICE.—The surcharge under this paragraph shall 
not apply to an employer until 30 days after the employer 
has been notified by the plan sponsor that the plan is in 
critical status and that the surcharge is in effect. 

(E) SURCHARGE NOT TO GENERATE INCREASED BENEFIT 
ACCRUALS.—Notwithstanding any provision of a plan to 
the contrary, the amount of any surcharge under this 
paragraph shall not be the basis for any benefit accrual 
under the plan. 
(8) BENEFIT ADJUSTMENTS.— 

(A) ADJUSTABLE BENEFITS.— 
(i) IN GENERAL.—Notwithstanding section 204(g), 

the plan sponsor shall, subject to the notice require-
ments in subparagraph (C), make any reductions to 
adjustable benefits which the plan sponsor deems ap-
propriate, based upon the outcome of collective bar-
gaining over the schedule or schedules provided under 
paragraph (1)(B)(i). 

(ii) EXCEPTION FOR RETIREES.—Except in the case 
of adjustable benefits described in clause (iv)(III), the 
plan sponsor of a plan in critical status shall not re-
duce adjustable benefits of any participant or bene-
ficiary whose benefit commencement date is before the 
date on which the plan provides notice to the partici-
pant or beneficiary under subsection (b)(3)(D) for the 
initial critical year. 

(iii) PLAN SPONSOR FLEXIBILITY.—The plan sponsor 
shall include in the schedules provided to the bar-
gaining parties an allowance for funding the benefits 
of participants with respect to whom contributions are 
not currently required to be made, and shall reduce 
their benefits to the extent permitted under this title 
and considered appropriate by the plan sponsor based 
on the plan’s then current overall funding status. 

(iv) ADJUSTABLE BENEFIT DEFINED.—For purposes 
of this paragraph, the term ‘‘adjustable benefit’’ 
means— 

(I) benefits, rights, and features under the 
plan, including post-retirement death benefits, 60- 
month guarantees, disability benefits not yet in 
pay status, and similar benefits, 

(II) any early retirement benefit or retire-
ment-type subsidy (within the meaning of section 
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204(g)(2)(A)) and any benefit payment option 
(other than the qualified joint and survivor annu-
ity), and 

(III) benefit increases that would not be eligi-
ble for a guarantee under section 4022A on the 
first day of initial critical year because the in-
creases were adopted (or, if later, took effect) less 
than 60 months before such first day. 

(B) NORMAL RETIREMENT BENEFITS PROTECTED.—Ex-
cept as provided in subparagraph (A)(iv)(III), nothing in 
this paragraph shall be construed to permit a plan to re-
duce the level of a participant’s accrued benefit payable at 
normal retirement age. 

(C) NOTICE REQUIREMENTS.— 
(i) IN GENERAL.—No reduction may be made to ad-

justable benefits under subparagraph (A) unless notice 
of such reduction has been given at least 30 days be-
fore the general effective date of such reduction for all 
participants and beneficiaries to— 

(I) plan participants and beneficiaries, 
(II) each employer who has an obligation to 

contribute (within the meaning of section 4212(a)) 
under the plan, and 

(III) each employee organization which, for 
purposes of collective bargaining, represents plan 
participants employed by such an employer. 
(ii) CONTENT OF NOTICE.—The notice under clause 

(i) shall contain— 
(I) sufficient information to enable partici-

pants and beneficiaries to understand the effect of 
any reduction on their benefits, including an esti-
mate (on an annual or monthly basis) of any af-
fected adjustable benefit that a participant or ben-
eficiary would otherwise have been eligible for as 
of the general effective date described in clause (i), 
and 

(II) information as to the rights and remedies 
of plan participants and beneficiaries as well as 
how to contact the Department of Labor for fur-
ther information and assistance where appro-
priate. 
(iii) FORM AND MANNER.—Any notice under clause 

(i)— 
(I) shall be provided in a form and manner 

prescribed in regulations of the Secretary of the 
Treasury, in consultation with the Secretary, 

(II) shall be written in a manner so as to be 
understood by the average plan participant, and 

(III) may be provided in written, electronic, or 
other appropriate form to the extent such form is 
reasonably accessible to persons to whom the no-
tice is required to be provided. 

The Secretary of the Treasury shall in the regulations 
prescribed under subclause (I) establish a model notice 
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that a plan sponsor may use to meet the requirements 
of this subparagraph. 

(9) BENEFIT SUSPENSIONS FOR MULTIEMPLOYER PLANS IN 
CRITICAL AND DECLINING STATUS.— 

(A) IN GENERAL.—Notwithstanding section 204(g) and 
subject to subparagraphs (B) through (I), the plan sponsor 
of a plan in critical and declining status may, by plan 
amendment, suspend benefits which the sponsor deems ap-
propriate. 

(B) SUSPENSION OF BENEFITS.— 
(i) SUSPENSION OF BENEFITS DEFINED.—For pur-

poses of this subsection, the term ‘‘suspension of bene-
fits’’ means the temporary or permanent reduction of 
any current or future payment obligation of the plan 
to any participant or beneficiary under the plan, 
whether or not in pay status at the time of the suspen-
sion of benefits. 

(ii) LENGTH OF SUSPENSIONS.—Any suspension of 
benefits made under subparagraph (A) shall remain in 
effect until the earlier of when the plan sponsor pro-
vides benefit improvements in accordance with sub-
paragraph (E) or the suspension of benefits expires by 
its own terms. 

(iii) NO LIABILITY.—The plan shall not be liable for 
any benefit payments not made as a result of a sus-
pension of benefits under this paragraph. 

(iv) APPLICABILITY.—For purposes of this para-
graph, all references to suspensions of benefits, in-
creases in benefits, or resumptions of suspended bene-
fits with respect to participants shall also apply with 
respect to benefits of beneficiaries or alternative pay-
ees of participants. 

(v) RETIREE REPRESENTATIVE.— 
(I) IN GENERAL.—In the case of a plan with 

10,000 or more participants, not later than 60 
days prior to the plan sponsor submitting an ap-
plication to suspend benefits, the plan sponsor 
shall select a participant of the plan in pay status 
to act as a retiree representative. The retiree rep-
resentative shall advocate for the interests of the 
retired and deferred vested participants and bene-
ficiaries of the plan throughout the suspension ap-
proval process. 

(II) REASONABLE EXPENSES FROM PLAN.—The 
plan shall provide for reasonable expenses by the 
retiree representative, including reasonable legal 
and actuarial support, commensurate with the 
plan’s size and funded status. 

(III) SPECIAL RULE RELATING TO FIDUCIARY 
STATUS.—Duties performed pursuant to subclause 
(I) shall not be subject to section 404(a). The pre-
ceding sentence shall not apply to those duties as-
sociated with an application to suspend benefits 
pursuant to subparagraph (G) that are performed 
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by the retiree representative who is also a plan 
trustee. 

(C) CONDITIONS FOR SUSPENSIONS.—The plan sponsor 
of a plan in critical and declining status for a plan year 
may suspend benefits only if the following conditions are 
met: 

(i) Taking into account the proposed suspensions 
of benefits (and, if applicable, a proposed partition of 
the plan under section 4233), the plan actuary certifies 
that the plan is projected to avoid insolvency within 
the meaning of section 4245, assuming the suspen-
sions of benefits continue until the suspensions of ben-
efits expire by their own terms or if no such expiration 
date is set, indefinitely. 

(ii) The plan sponsor determines, in a written 
record to be maintained throughout the period of the 
benefit suspension, that the plan is still projected to 
become insolvent unless benefits are suspended under 
this paragraph, although all reasonable measures to 
avoid insolvency have been taken (and continue to be 
taken during the period of the benefit suspension). In 
its determination, the plan sponsor may take into ac-
count factors including the following: 

(I) Current and past contribution levels. 
(II) Levels of benefit accruals (including any 

prior reductions in the rate of benefit accruals). 
(III) Prior reductions (if any) of adjustable 

benefits. 
(IV) Prior suspensions (if any) of benefits 

under this subsection. 
(V) The impact on plan solvency of the sub-

sidies and ancillary benefits available to active 
participants. 

(VI) Compensation levels of active partici-
pants relative to employees in the participants’ in-
dustry generally. 

(VII) Competitive and other economic factors 
facing contributing employers. 

(VIII) The impact of benefit and contribution 
levels on retaining active participants and bar-
gaining groups under the plan. 

(IX) The impact of past and anticipated con-
tribution increases under the plan on employer at-
trition and retention levels. 

(X) Measures undertaken by the plan sponsor 
to retain or attract contributing employers. 

(D) LIMITATIONS ON SUSPENSIONS.—Any suspensions of 
benefits made by a plan sponsor pursuant to this para-
graph shall be subject to the following limitations: 

(i) The monthly benefit of any participant or bene-
ficiary may not be reduced below 110 percent of the 
monthly benefit which is guaranteed by the Pension 
Benefit Guaranty Corporation under section 4022A on 
the date of the suspension. 
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(ii)(I) In the case of a participant or beneficiary 
who has attained 75 years of age as of the effective 
date of the suspension, not more than the applicable 
percentage of the maximum suspendable benefits of 
such participant or beneficiary may be suspended 
under this paragraph. 

(II) For purposes of subclause (I), the maximum 
suspendable benefits of a participant or beneficiary is 
the portion of the benefits of such participant or bene-
ficiary that would be suspended pursuant to this para-
graph without regard to this clause; 

(III) For purposes of subclause (I), the applicable 
percentage is a percentage equal to the quotient ob-
tained by dividing— 

(aa) the number of months during the period 
beginning with the month after the month in 
which occurs the effective date of the suspension 
and ending with the month during which the par-
ticipant or beneficiary attains the age of 80, by 

(bb) 60 months. 
(iii) No benefits based on disability (as defined 

under the plan) may be suspended under this para-
graph. 

(iv) Any suspensions of benefits, in the aggregate 
(and, if applicable, considered in combination with a 
partition of the plan under section 4233), shall be rea-
sonably estimated to achieve, but not materially ex-
ceed, the level that is necessary to avoid insolvency. 

(v) In any case in which a suspension of benefits 
with respect to a plan is made in combination with a 
partition of the plan under section 4233, the suspen-
sion of benefits may not take effect prior to the effec-
tive date of such partition. 

(vi) Any suspensions of benefits shall be equitably 
distributed across the participant and beneficiary pop-
ulation, taking into account factors, with respect to 
participants and beneficiaries and their benefits, that 
may include one or more of the following: 

(I) Age and life expectancy. 
(II) Length of time in pay status. 
(III) Amount of benefit. 
(IV) Type of benefit: survivor, normal retire-

ment, early retirement. 
(V) Extent to which participant or beneficiary 

is receiving a subsidized benefit. 
(VI) Extent to which participant or beneficiary 

has received post-retirement benefit increases. 
(VII) History of benefit increases and reduc-

tions. 
(VIII) Years to retirement for active employ-

ees. 
(IX) Any discrepancies between active and re-

tiree benefits. 
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(X) Extent to which active participants are 
reasonably likely to withdraw support for the 
plan, accelerating employer withdrawals from the 
plan and increasing the risk of additional benefit 
reductions for participants in and out of pay sta-
tus. 

(XI) Extent to which benefits are attributed to 
service with an employer that failed to pay its full 
withdrawal liability. 
(vii) In the case of a plan that includes the bene-

fits described in clause (III), benefits suspended under 
this paragraph shall— 

(I) first, be applied to the maximum extent 
permissible to benefits attributable to a partici-
pant’s service for an employer which withdrew 
from the plan and failed to pay (or is delinquent 
with respect to paying) the full amount of its with-
drawal liability under section 4201(b)(1) or an 
agreement with the plan, 

(II) second, except as provided by subclause 
(III), be applied to all other benefits that may be 
suspended under this paragraph, and 

(III) third, be applied to benefits under a plan 
that are directly attributable to a participant’s 
service with any employer which has, prior to the 
date of enactment of the Multiemployer Pension 
Reform Act of 2014— 

(aa) withdrawn from the plan in a com-
plete withdrawal under section 4203 and has 
paid the full amount of the employer’s with-
drawal liability under section 4201(b)(1) or an 
agreement with the plan, and 

(bb) pursuant to a collective bargaining 
agreement, assumed liability for providing 
benefits to participants and beneficiaries of 
the plan under a separate, single-employer 
plan sponsored by the employer, in an amount 
equal to any amount of benefits for such par-
ticipants and beneficiaries reduced as a result 
of the financial status of the plan. 

(E) BENEFIT IMPROVEMENTS.— 
(i) IN GENERAL.—The plan sponsor may, in its sole 

discretion, provide benefit improvements while any 
suspension of benefits under the plan remains in ef-
fect, except that the plan sponsor may not increase the 
liabilities of the plan by reason of any benefit improve-
ment for any participant or beneficiary not in pay sta-
tus by the first day of the plan year for which the ben-
efit improvement takes effect, unless— 

(I) such action is accompanied by equitable 
benefit improvements in accordance with clause 
(ii) for all participants and beneficiaries whose 
benefit commencement dates were before the first 
day of the plan year for which the benefit im-
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provement for such participant or beneficiary not 
in pay status took effect; and 

(II) the plan actuary certifies that after taking 
into account such benefits improvements the plan 
is projected to avoid insolvency indefinitely under 
section 4245. 
(ii) EQUITABLE DISTRIBUTION OF BENEFIT IMPROVE-

MENTS.— 
(I) LIMITATION.—The projected value of the 

total liabilities for benefit improvements for par-
ticipants and beneficiaries not in pay status by 
the date of the first day of the plan year in which 
the benefit improvements are proposed to take ef-
fect, as determined as of such date, may not ex-
ceed the projected value of the liabilities arising 
from benefit improvements for participants and 
beneficiaries with benefit commencement dates 
prior to the first day of such plan year, as so de-
termined. 

(II) EQUITABLE DISTRIBUTION OF BENEFITS.— 
The plan sponsor shall equitably distribute any 
increase in total liabilities for benefit improve-
ments in clause (i) to some or all of the partici-
pants and beneficiaries whose benefit commence-
ment date is before the date of the first day of the 
plan year in which the benefit improvements are 
proposed to take effect, taking into account the 
relevant factors described in subparagraph (D)(vi) 
and the extent to which the benefits of the partici-
pants and beneficiaries were suspended. 
(iii) SPECIAL RULE FOR RESUMPTIONS OF BENEFITS 

ONLY FOR PARTICIPANTS IN PAY STATUS.—The plan 
sponsor may increase liabilities of the plan through a 
resumption of benefits for participants and bene-
ficiaries in pay status only if the plan sponsor equi-
tably distributes the value of resumed benefits to some 
or all of the participants and beneficiaries in pay sta-
tus, taking into account the relevant factors described 
in subparagraph (D)(vi). 

(iv) SPECIAL RULE FOR CERTAIN BENEFIT IN-
CREASES.—This subparagraph shall not apply to a re-
sumption of suspended benefits or plan amendment 
which increases liabilities with respect to participants 
and beneficiaries not in pay status by the first day of 
the plan year in which the benefit improvements took 
effect which— 

(I) the Secretary of the Treasury, in consulta-
tion with the Pension Benefit Guaranty Corpora-
tion and the Secretary of Labor, determines to be 
reasonable and which provides for only de mini-
mis increases in the liabilities of the plan, or 

(II) is required as a condition of qualification 
under part I of subchapter D of chapter 1 of sub-
title A of the Internal Revenue Code of 1986 or to 
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comply with other applicable law, as determined 
by the Secretary of the Treasury. 
(v) ADDITIONAL LIMITATIONS.—Except for resump-

tions of suspended benefits described in clause (iii), 
the limitations on benefit improvements while a sus-
pension of benefits is in effect under this paragraph 
shall be in addition to any other applicable limitations 
on increases in benefits imposed on a plan. 

(vi) DEFINITION OF BENEFIT IMPROVEMENT.—For 
purposes of this subparagraph, the term ‘‘benefit im-
provement’’ means, with respect to a plan, a resump-
tion of suspended benefits, an increase in benefits, an 
increase in the rate at which benefits accrue, or an in-
crease in the rate at which benefits become nonforfeit-
able under the plan. 
(F) NOTICE REQUIREMENTS.— 

(i) IN GENERAL.—No suspension of benefits may be 
made pursuant to this paragraph unless notice of such 
proposed suspension has been given by the plan spon-
sor concurrently with an application for approval of 
such suspension submitted under subparagraph (G) to 
the Secretary of the Treasury to— 

(I) such plan participants and beneficiaries 
who may be contacted by reasonable efforts, 

(II) each employer who has an obligation to 
contribute (within the meaning of section 4212(a)) 
under the plan, and 

(III) each employee organization which, for 
purposes of collective bargaining, represents plan 
participants employed by such an employer. 
(ii) CONTENT OF NOTICE.—The notice under clause 

(i) shall contain— 
(I) sufficient information to enable partici-

pants and beneficiaries to understand the effect of 
any suspensions of benefits, including an individ-
ualized estimate (on an annual or monthly basis) 
of such effect on each participant or beneficiary, 

(II) a description of the factors considered by 
the plan sponsor in designing the benefit suspen-
sions, 

(III) a statement that the application for ap-
proval of any suspension of benefits shall be avail-
able on the website of the Department of the 
Treasury and that comments on such application 
will be accepted, 

(IV) information as to the rights and remedies 
of plan participants and beneficiaries, 

(V) if applicable, a statement describing the 
appointment of a retiree representative, the date 
of appointment of such representative, identifying 
information about the retiree representative (in-
cluding whether the representative is a plan trust-
ee), and how to contact such representative, and 
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(VI) information on how to contact the De-
partment of the Treasury for further information 
and assistance where appropriate. 
(iii) FORM AND MANNER.—Any notice under clause 

(i)— 
(I) shall be provided in a form and manner 

prescribed in guidance by the Secretary of the 
Treasury, in consultation with the Pension Benefit 
Guaranty Corporation and the Secretary of Labor, 
notwithstanding any other provision of law, 

(II) shall be written in a manner so as to be 
understood by the average plan participant, and 

(III) may be provided in written, electronic, or 
other appropriate form to the extent such form is 
reasonably accessible to persons to whom the no-
tice is required to be provided. 
(iv) OTHER NOTICE REQUIREMENT.—Any notice pro-

vided under clause (i) shall fulfill the requirement for 
notice of a significant reduction in benefits described 
in section 204(h). 

(v) MODEL NOTICE.—The Secretary of the Treas-
ury, in consultation with the Pension Benefit Guar-
anty Corporation and the Secretary of Labor, shall in 
the guidance prescribed under clause (iii)(I) establish 
a model notice that a plan sponsor may use to meet 
the requirements of this subparagraph. 
(G) APPROVAL PROCESS BY THE SECRETARY OF THE 

TREASURY IN CONSULTATION WITH THE PENSION BENEFIT 
GUARANTY CORPORATION AND THE SECRETARY OF LABOR.— 

(i) IN GENERAL.—The plan sponsor of a plan in 
critical and declining status for a plan year that seeks 
to suspend benefits must submit an application to the 
Secretary of the Treasury for approval of the suspen-
sions of benefits. If the plan sponsor submits an appli-
cation for approval of the suspensions, the Secretary of 
the Treasury, in consultation with the Pension Benefit 
Guaranty Corporation and the Secretary of Labor, 
shall approve the application upon finding that the 
plan is eligible for the suspensions and has satisfied 
the criteria of subparagraphs (C), (D), (E), and (F). 

(ii) SOLICITATION OF COMMENTS.—Not later than 
30 days after receipt of the application under clause 
(i), the Secretary of the Treasury, in consultation with 
the Pension Benefit Guaranty Corporation and the 
Secretary of Labor, shall publish a notice in the Fed-
eral Register soliciting comments from contributing 
employers, employee organizations, and participants 
and beneficiaries of the plan for which an application 
was made and other interested parties. The applica-
tion for approval of the suspension of benefits shall be 
published on the website of the Secretary of the Treas-
ury. 

(iii) REQUIRED ACTION; DEEMED APPROVAL.—The 
Secretary of the Treasury, in consultation with the 
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Pension Benefit Guaranty Corporation and the Sec-
retary of Labor, shall approve or deny any application 
for suspensions of benefits under this paragraph with-
in 225 days after the submission of such application. 
An application for suspension of benefits shall be 
deemed approved unless, within such 225 days, the 
Secretary of the Treasury notifies the plan sponsor 
that it has failed to satisfy one or more of the criteria 
described in this paragraph. If the Secretary of the 
Treasury, in consultation with the Pension Benefit 
Guaranty Corporation and the Secretary of Labor, re-
jects a plan sponsor’s application, the Secretary of the 
Treasury shall provide notice to the plan sponsor de-
tailing the specific reasons for the rejection, including 
reference to the specific requirement not satisfied. Ap-
proval or denial by the Secretary of the Treasury of an 
application shall be treated as a final agency action for 
purposes of section 704 of title 5, United States Code. 

(iv) AGENCY REVIEW.—In evaluating whether the 
plan sponsor has met the criteria specified in clause 
(ii) of subparagraph (C), the Secretary of the Treasury, 
in consultation with the Pension Benefit Guaranty 
Corporation and the Secretary of Labor, shall review 
the plan sponsor’s consideration of factors under such 
clause. 

(v) STANDARD FOR ACCEPTING PLAN SPONSOR DE-
TERMINATIONS.—In evaluating the plan sponsor’s ap-
plication, the Secretary of the Treasury shall accept 
the plan sponsor’s determinations unless it concludes, 
in consultation with the Pension Benefit Guaranty 
Corporation and the Secretary of Labor, that the plan 
sponsor’s determinations were clearly erroneous. 
(H) PARTICIPANT RATIFICATION PROCESS.— 

(i) IN GENERAL.—No suspension of benefits may 
take effect pursuant to this paragraph prior to a vote 
of the participants of the plan with respect to the sus-
pension. 

(ii) ADMINISTRATION OF VOTE.—Not later than 30 
days after approval of the suspension by the Secretary 
of the Treasury, in consultation with the Pension Ben-
efit Guaranty Corporation and the Secretary of Labor, 
under subparagraph (G), the Secretary of the Treas-
ury, in consultation with the Pension Benefit Guar-
anty Corporation and the Secretary of Labor, shall ad-
minister a vote of participants and beneficiaries of the 
plan. Except as provided in clause (v), the suspension 
shall go into effect following the vote unless a majority 
of all participants and beneficiaries of the plan vote to 
reject the suspension. The plan sponsor may submit a 
new suspension application to the Secretary of the 
Treasury for approval in any case in which a suspen-
sion is prohibited from taking effect pursuant to a vote 
under this subparagraph. 
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(iii) BALLOTS.—The plan sponsor shall provide a 
ballot for the vote (subject to approval by the Sec-
retary of the Treasury, in consultation with the Pen-
sion Benefit Guaranty Corporation and the Secretary 
of Labor) that includes the following: 

(I) A statement from the plan sponsor in sup-
port of the suspension. 

(II) A statement in opposition to the suspen-
sion compiled from comments received pursuant to 
subparagraph (G)(ii). 

(III) A statement that the suspension has 
been approved by the Secretary of the Treasury, 
in consultation with the Pension Benefit Guaranty 
Corporation and the Secretary of Labor. 

(IV) A statement that the plan sponsor has 
determined that the plan will become insolvent 
unless the suspension takes effect. 

(V) A statement that insolvency of the plan 
could result in benefits lower than benefits paid 
under the suspension. 

(VI) A statement that insolvency of the Pen-
sion Benefit Guaranty Corporation would result in 
benefits lower than benefits paid in the case of 
plan insolvency. 
(iv) COMMUNICATION BY PLAN SPONSOR.—It is the 

sense of Congress that, depending on the size and re-
sources of the plan and geographic distribution of the 
plan’s participants, the plan sponsor should take such 
steps as may be necessary to inform participants 
about proposed benefit suspensions through in-person 
meetings, telephone or internet-based communications, 
mailed information, or by other means. 

(v) SYSTEMICALLY IMPORTANT PLANS.— 
(I) IN GENERAL.—Not later than 14 days after 

a vote under this subparagraph rejecting a sus-
pension, the Secretary of the Treasury, in con-
sultation with the Pension Benefit Guaranty Cor-
poration and the Secretary of Labor, shall deter-
mine whether the plan is a systemically important 
plan. If the Secretary of the Treasury, in consulta-
tion with the Pension Benefit Guaranty Corpora-
tion and the Secretary of Labor, determines that 
the plan is a systemically important plan, not 
later than the end of the 90-day period beginning 
on the date the results of the vote are certified, 
the Secretary of the Treasury shall, notwith-
standing such adverse vote— 

(aa) permit the implementation of the 
suspension proposed by the plan sponsor; or 

(bb) permit the implementation of a modi-
fication by the Secretary of the Treasury, in 
consultation with the Pension Benefit Guar-
anty Corporation and the Secretary of Labor, 
of such suspension (so long as the plan is pro-
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jected to avoid insolvency within the meaning 
of section 4245 under such modification). 
(II) RECOMMENDATIONS.—Not later than 30 

days after a determination by the Secretary of the 
Treasury, in consultation with the Pension Benefit 
Guaranty Corporation and the Secretary of Labor, 
that the plan is systemically important, the Par-
ticipant and Plan Sponsor Advocate selected 
under section 4004 may submit recommendations 
to the Secretary of the Treasury with respect to 
the suspension or any revisions to the suspension. 

(III) SYSTEMICALLY IMPORTANT PLAN DE-
FINED.— 

(aa) IN GENERAL.—For purposes of this 
subparagraph, a systemically important plan 
is a plan with respect to which the Pension 
Benefit Guaranty Corporation projects the 
present value of projected financial assistance 
payments exceeds $1,000,000,000 if suspen-
sions are not implemented. 

(bb) INDEXING.—For calendar years begin-
ning after 2015, there shall be substituted for 
the dollar amount specified in item (aa) an 
amount equal to the product of such dollar 
amount and a fraction, the numerator of 
which is the contribution and benefit base (de-
termined under section 230 of the Social Secu-
rity Act) for the preceding calendar year and 
the denominator of which is such contribution 
and benefit base for calendar year 2014. If the 
amount otherwise determined under this item 
is not a multiple of $1,000,000, such amount 
shall be rounded to the next lowest multiple 
of $1,000,000. 

(vi) FINAL AUTHORIZATION TO SUSPEND.—In any 
case in which a suspension goes into effect following a 
vote pursuant to clause (ii) (or following a determina-
tion under clause (v) that the plan is a systemically 
important plan), the Secretary of the Treasury, in con-
sultation with the Pension Benefit Guaranty Corpora-
tion and the Secretary of Labor, shall issue a final au-
thorization to suspend with respect to the suspension 
not later than 7 days after such vote (or, in the case 
of a suspension that goes into effect under clause (v), 
at a time sufficient to allow the implementation of the 
suspension prior to the end of the 90-day period de-
scribed in clause (v)(I)). 
(I) JUDICIAL REVIEW.— 

(i) DENIAL OF APPLICATION.—An action by the plan 
sponsor challenging the denial of an application for 
suspension of benefits by the Secretary of the Treas-
ury, in consultation with the Pension Benefit Guar-
anty Corporation and the Secretary of Labor, may only 
be brought following such denial. 
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(ii) APPROVAL OF SUSPENSION OF BENEFITS.— 
(I) TIMING OF ACTION.—An action challenging 

a suspension of benefits under this paragraph 
may only be brought following a final authoriza-
tion to suspend by the Secretary of the Treasury, 
in consultation with the Pension Benefit Guaranty 
Corporation and the Secretary of Labor, under 
subparagraph (H)(vi). 

(II) STANDARDS OF REVIEW.— 
(aa) IN GENERAL.—A court shall review 

an action challenging a suspension of benefits 
under this paragraph in accordance with sec-
tion 706 of title 5, United States Code. 

(bb) TEMPORARY INJUNCTION.—A court re-
viewing an action challenging a suspension of 
benefits under this paragraph may not grant 
a temporary injunction with respect to such 
suspension unless the court finds a clear and 
convincing likelihood that the plaintiff will 
prevail on the merits of the case. 

(iii) RESTRICTED CAUSE OF ACTION.—A participant 
or beneficiary affected by a benefit suspension under 
this paragraph shall not have a cause of action under 
this title. 

(iv) LIMITATION ON ACTION TO SUSPEND BENE-
FITS.—No action challenging a suspension of benefits 
following the final authorization to suspend or the de-
nial of an application for suspension of benefits pursu-
ant to this paragraph may be brought after one year 
after the earliest date on which the plaintiff acquired 
or should have acquired actual knowledge of the exist-
ence of such cause of action. 
(J) SPECIAL RULE FOR EMERGENCE FROM CRITICAL STA-

TUS.—A plan certified to be in critical and declining status 
pursuant to projections made under subsection (b)(3) for 
which a suspension of benefits has been made by the plan 
sponsor pursuant to this paragraph shall not emerge from 
critical status under paragraph (4)(B), until such time as— 

(i) the plan is no longer certified to be in critical 
or endangered status under paragraphs (1) and (2) of 
subsection (b), and 

(ii) the plan is projected to avoid insolvency under 
section 4245. 

(f) RULES FOR OPERATION OF PLAN DURING ADOPTION AND RE-
HABILITATION PERIOD.— 

(1) COMPLIANCE WITH REHABILITATION PLAN.— 
(A) IN GENERAL.—A plan may not be amended after 

the date of the adoption of a rehabilitation plan under sub-
section (e) so as to be inconsistent with the rehabilitation 
plan. 

(B) SPECIAL RULES FOR BENEFIT INCREASES.—A plan 
may not be amended after the date of the adoption of a re-
habilitation plan under subsection (e) so as to increase 
benefits, including future benefit accruals, unless the plan 
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actuary certifies that such increase is paid for out of addi-
tional contributions not contemplated by the rehabilitation 
plan, and, after taking into account the benefit increase, 
the multiemployer plan still is reasonably expected to 
emerge from critical status by the end of the rehabilitation 
period on the schedule contemplated in the rehabilitation 
plan. 
(2) RESTRICTION ON LUMP SUMS AND SIMILAR BENEFITS.— 

(A) IN GENERAL.—Effective on the date the notice of 
certification of the plan’s critical status for the initial crit-
ical year under subsection (b)(3)(D) is sent, and notwith-
standing section 204(g), the plan shall not pay— 

(i) any payment, in excess of the monthly amount 
paid under a single life annuity (plus any social secu-
rity supplements described in the last sentence of sec-
tion 204(b)(1)(G)), to a participant or beneficiary 
whose annuity starting date (as defined in section 
205(h)(2)) occurs after the date such notice is sent, 

(ii) any payment for the purchase of an irrevocable 
commitment from an insurer to pay benefits, and 

(iii) any other payment specified by the Secretary 
of the Treasury by regulations. 
(B) EXCEPTION.—Subparagraph (A) shall not apply to 

a benefit which under section 203(e) may be immediately 
distributed without the consent of the participant or to any 
makeup payment in the case of a retroactive annuity start-
ing date or any similar payment of benefits owed with re-
spect to a prior period. 
(3) SPECIAL RULES FOR PLAN ADOPTION PERIOD.—During 

the period beginning on the date of the certification under sub-
section (b)(3)(A) for the initial critical year and ending on the 
date of the adoption of a rehabilitation plan— 

(A) the plan sponsor may not accept a collective bar-
gaining agreement or participation agreement with respect 
to the multiemployer plan that provides for— 

(i) a reduction in the level of contributions for any 
participants, 

(ii) a suspension of contributions with respect to 
any period of service, or 

(iii) any new direct or indirect exclusion of young-
er or newly hired employees from plan participation, 
and 
(B) no amendment of the plan which increases the li-

abilities of the plan by reason of any increase in benefits, 
any change in the accrual of benefits, or any change in the 
rate at which benefits become nonforfeitable under the 
plan may be adopted unless the amendment is required as 
a condition of qualification under part I of subchapter D of 
chapter 1 of the Internal Revenue Code of 1986 or to com-
ply with other applicable law. 

(g) ADJUSTMENTS DISREGARDED IN WITHDRAWAL LIABILITY DE-
TERMINATION.— 

(1) BENEFIT REDUCTION.—Any benefit reductions under 
subsection (e)(8) or (f) or benefit reductions or suspensions 
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while in critical and declining status under subsection (e)(9)), 
unless the withdrawal occurs more than ten years after the ef-
fective date of a benefit suspension by a plan in critical and de-
clining status, shall be disregarded in determining a plan’s un-
funded vested benefits for purposes of determining an employ-
er’s withdrawal liability under section 4201. 

(2) SURCHARGES.—Any surcharges under subsection (e)(7) 
shall be disregarded in determining the allocation of unfunded 
vested benefits to an employer under section 4211 and in de-
termining the highest contribution rate under section 4219(c), 
except for purposes of determining the unfunded vested bene-
fits attributable to an employer under section 4211(c)(4) or a 
comparable method approved under section 4211(c)(5). 

(3) CONTRIBUTION INCREASES REQUIRED BY FUNDING IM-
PROVEMENT OR REHABILITATION PLAN.— 

(A) IN GENERAL.—Any increase in the contribution 
rate (or other increase in contribution requirements unless 
due to increased levels of work, employment, or periods for 
which compensation is provided) that is required or made 
in order to enable the plan to meet the requirement of the 
funding improvement plan or rehabilitation plan shall be 
disregarded in determining the allocation of unfunded 
vested benefits to an employer under section 4211 and in 
determining the highest contribution rate under section 
4219(c), except for purposes of determining the unfunded 
vested benefits attributable to an employer under section 
4211(c)(4) or a comparable method approved under section 
4211(c)(5). 

(B) SPECIAL RULES.—For purposes of this paragraph, 
any increase in the contribution rate (or other increase in 
contribution requirements) shall be deemed to be required 
or made in order to enable the plan to meet the require-
ment of the funding improvement plan or rehabilitation 
plan except for increases in contribution requirements due 
to increased levels of work, employment, or periods for 
which compensation is provided or additional contributions 
are used to provide an increase in benefits, including an 
increase in future benefit accruals, permitted by subsection 
(d)(1)(B) or (f)(1)(B). 
(4) EMERGENCE FROM ENDANGERED OR CRITICAL STATUS.— 

In the case of increases in the contribution rate (or other in-
creases in contribution requirements unless due to increased 
levels of work, employment, or periods for which compensation 
is provided) disregarded pursuant to paragraph (3), this sub-
section shall cease to apply as of the expiration date of the col-
lective bargaining agreement in effect when the plan emerges 
from endangered or critical status. Notwithstanding the pre-
ceding sentence, once the plan emerges from critical or endan-
gered status, increases in the contribution rate disregarded 
pursuant to paragraph (3) shall continue to be disregarded in 
determining the highest contribution rate under section 4219(c) 
for plan years during which the plan was in endangered or 
critical status. 
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(5) SIMPLIFIED CALCULATIONS.—The Pension Benefit Guar-
anty Corporation shall prescribe simplified methods for the ap-
plication of this subsection in determining withdrawal liability 
and payment amounts under section 4219(c). 
(h) EXPEDITED RESOLUTION OF PLAN SPONSOR DECISIONS.—If, 

within 60 days of the due date for adoption of a funding improve-
ment plan under subsection (c) or a rehabilitation plan under sub-
section (e), the plan sponsor of a plan in endangered status or a 
plan in critical status has not agreed on a funding improvement 
plan or rehabilitation plan, then any member of the board or group 
that constitutes the plan sponsor may require that the plan spon-
sor enter into an expedited dispute resolution procedure for the de-
velopment and adoption of a funding improvement plan or rehabili-
tation plan. 

(i) NONBARGAINED PARTICIPATION.— 
(1) BOTH BARGAINED AND NONBARGAINED EMPLOYEE-PAR-

TICIPANTS.—In the case of an employer that contributes to a 
multiemployer plan with respect to both employees who are 
covered by one or more collective bargaining agreements and 
employees who are not so covered, if the plan is in endangered 
status or in critical status, benefits of and contributions for the 
nonbargained employees, including surcharges on those con-
tributions, shall be determined as if those nonbargained em-
ployees were covered under the first to expire of the employer’s 
collective bargaining agreements in effect when the plan en-
tered endangered or critical status. 

(2) NONBARGAINED EMPLOYEES ONLY.—In the case of an 
employer that contributes to a multiemployer plan only with 
respect to employees who are not covered by a collective bar-
gaining agreement, this section shall be applied as if the em-
ployer were the bargaining party, and its participation agree-
ment with the plan were a collective bargaining agreement 
with a term ending on the first day of the plan year beginning 
after the employer is provided the schedule or schedules de-
scribed in subsections (c) and (e). 
(j) DEFINITIONS; ACTUARIAL METHOD.—For purposes of this sec-

tion— 
(1) BARGAINING PARTY.—The term ‘‘bargaining party’’ 

means— 
(A)(i) except as provided in clause (ii), an employer 

who has an obligation to contribute under the plan; or 
(ii) in the case of a plan described under section 404(c) 

of the Internal Revenue Code of 1986, or a continuation of 
such a plan, the association of employers that is the em-
ployer settlor of the plan; and 

(B) an employee organization which, for purposes of 
collective bargaining, represents plan participants em-
ployed by an employer who has an obligation to contribute 
under the plan. 
(2) FUNDED PERCENTAGE.—The term ‘‘funded percentage’’ 

means the percentage equal to a fraction— 
(A) the numerator of which is the value of the plan’s 

assets, as determined under section 304(c)(2), and 
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(B) the denominator of which is the accrued liability of 
the plan, determined using actuarial assumptions de-
scribed in section 304(c)(3). 
(3) ACCUMULATED FUNDING DEFICIENCY.—The term ‘‘accu-

mulated funding deficiency’’ has the meaning given such term 
in section 304(a). 

(4) ACTIVE PARTICIPANT.—The term ‘‘active participant’’ 
means, in connection with a multiemployer plan, a participant 
who is in covered service under the plan. 

(5) INACTIVE PARTICIPANT.—The term ‘‘inactive participant’’ 
means, in connection with a multiemployer plan, a participant, 
or the beneficiary or alternate payee of a participant, who— 

(A) is not in covered service under the plan, and 
(B) is in pay status under the plan or has a nonforfeit-

able right to benefits under the plan. 
(6) PAY STATUS.—A person is in pay status under a multi-

employer plan if— 
(A) at any time during the current plan year, such 

person is a participant or beneficiary under the plan and 
is paid an early, late, normal, or disability retirement ben-
efit under the plan (or a death benefit under the plan re-
lated to a retirement benefit), or 

(B) to the extent provided in regulations of the Sec-
retary of the Treasury, such person is entitled to such a 
benefit under the plan. 
(7) OBLIGATION TO CONTRIBUTE.—The term ‘‘obligation to 

contribute’’ has the meaning given such term under section 
4212(a). 

(8) ACTUARIAL METHOD.—Notwithstanding any other provi-
sion of this section, the actuary’s determinations with respect 
to a plan’s normal cost, actuarial accrued liability, and im-
provements in a plan’s funded percentage under this section 
shall be based upon the unit credit funding method (whether 
or not that method is used for the plan’s actuarial valuation). 

(9) PLAN SPONSOR.—In the case of a plan described under 
section 404(c) of the Internal Revenue Code of 1986, or a con-
tinuation of such a plan, the term ‘‘plan sponsor’’ means the 
bargaining parties described under paragraph (1). 

(10) BENEFIT COMMENCEMENT DATE.—The term ‘‘benefit 
commencement date’’ means the annuity starting date (or in 
the case of a retroactive annuity starting date, the date on 
which benefit payments begin). 

SEC. 306. ø1085a¿ MINIMUM FUNDING STANDARDS. 
(a) GENERAL RULE.—For purposes of section 302, the term ‘‘ac-

cumulated funding deficiency’’ for a CSEC plan means the excess 
of the total charges to the funding standard account for all plan 
years (beginning with the first plan year to which section 302 ap-
plies) over the total credits to such account for such years or, if 
less, the excess of the total charges to the alternative minimum 
funding standard account for such plan years over the total credits 
to such account for such years. 

(b) FUNDING STANDARD ACCOUNT.— 
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(1) ACCOUNT REQUIRED.—Each plan to which this section 
applies shall establish and maintain a funding standard ac-
count. Such account shall be credited and charged solely as 
provided in this section. 

(2) CHARGES TO ACCOUNT.—For a plan year, the funding 
standard account shall be charged with the sum of— 

(A) the normal cost of the plan for the plan year, 
(B) the amounts necessary to amortize in equal annual 

installments (until fully amortized)— 
(i) in the case of a plan in existence on January 

1, 1974, the unfunded past service liability under the 
plan on the first day of the first plan year to which 
section 302 applies, over a period of 40 plan years, 

(ii) in the case of a plan which comes into exist-
ence after January 1, 1974, but before the first day of 
the first plan year beginning after December 31, 2013, 
the unfunded past service liability under the plan on 
the first day of the first plan year to which section 302 
applies, over a period of 30 plan years, 

(iii) separately, with respect to each plan year, the 
net increase (if any) in unfunded past service liability 
under the plan arising from plan amendments adopted 
in such year, over a period of 15 plan years, 

(iv) separately, with respect to each plan year, the 
net experience loss (if any) under the plan, over a pe-
riod of 5 plan years, and 

(v) separately, with respect to each plan year, the 
net loss (if any) resulting from changes in actuarial as-
sumptions used under the plan, over a period of 10 
plan years, 
(C) the amount necessary to amortize each waived 

funding deficiency (within the meaning of section 302(c)(3)) 
for each prior plan year in equal annual installments 
(until fully amortized) over a period of 5 plan years, 

(D) the amount necessary to amortize in equal annual 
installments (until fully amortized) over a period of 5 plan 
years any amount credited to the funding standard ac-
count under paragraph (3)(D), and 

(E) the amount necessary to amortize in equal annual 
installments (until fully amortized) over a period of 20 
years the contributions which would be required to be 
made under the plan but for the provisions of section 
302(c)(7)(A)(i)(I) (as in effect on the day before the enact-
ment of the Pension Protection Act of 2006). 
(3) CREDITS TO ACCOUNT.—For a plan year, the funding 

standard account shall be credited with the sum of— 
(A) the amount considered contributed by the em-

ployer to or under the plan for the plan year, 
(B) the amount necessary to amortize in equal annual 

installments (until fully amortized)— 
(i) separately, with respect to each plan year, the 

net decrease (if any) in unfunded past service liability 
under the plan arising from plan amendments adopted 
in such year, over a period of 15 plan years, 
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(ii) separately, with respect to each plan year, the 
net experience gain (if any) under the plan, over a pe-
riod of 5 plan years, and 

(iii) separately, with respect to each plan year, the 
net gain (if any) resulting from changes in actuarial 
assumptions used under the plan, over a period of 10 
plan years, 
(C) the amount of the waived funding deficiency (with-

in the meaning of section 302(c)(3)) for the plan year, and 
(D) in the case of a plan year for which the accumu-

lated funding deficiency is determined under the funding 
standard account if such plan year follows a plan year for 
which such deficiency was determined under the alter-
native minimum funding standard, the excess (if any) of 
any debit balance in the funding standard account (deter-
mined without regard to this subparagraph) over any debit 
balance in the alternative minimum funding standard ac-
count. 
(4) COMBINING AND OFFSETTING AMOUNTS TO BE AMOR-

TIZED.—Under regulations prescribed by the Secretary of the 
Treasury, amounts required to be amortized under paragraph 
(2) or paragraph (3), as the case may be— 

(A) may be combined into one amount under such 
paragraph to be amortized over a period determined on the 
basis of the remaining amortization period for all items en-
tering into such combined amount, and 

(B) may be offset against amounts required to be am-
ortized under the other such paragraph, with the resulting 
amount to be amortized over a period determined on the 
basis of the remaining amortization periods for all items 
entering into whichever of the two amounts being offset is 
the greater. 
(5) INTEREST.— 

(A) IN GENERAL.—Except as provided in subparagraph 
(B), the funding standard account (and items therein) shall 
be charged or credited (as determined under regulations 
prescribed by the Secretary of the Treasury) with interest 
at the appropriate rate consistent with the rate or rates of 
interest used under the plan to determine costs. 

(B) EXCEPTION.—The interest rate used for purposes of 
computing the amortization charge described in subsection 
(b)(2)(C) or for purposes of any arrangement under sub-
section (d) for any plan year shall be the greater of— 

(i) 150 percent of the Federal mid-term rate (as in 
effect under section 1274 of the Internal Revenue Code 
of 1986 for the 1st month of such plan year), or 

(ii) the rate of interest determined under subpara-
graph (A). 

(6) AMORTIZATION SCHEDULES IN EFFECT.—Amortization 
schedules for amounts described in paragraphs (2) and (3) that 
are in effect as of the last day of the last plan year beginning 
before January 1, 2014, by reason of section 104 of the Pension 
Protection Act of 2006 shall remain in effect pursuant to their 
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terms and this section, except that such amounts shall not be 
amortized again under this section. 
(c) SPECIAL RULES.— 

(1) DETERMINATIONS TO BE MADE UNDER FUNDING METH-
OD.—For purposes of this section, normal costs, accrued liabil-
ity, past service liabilities, and experience gains and losses 
shall be determined under the funding method used to deter-
mine costs under the plan. 

(2) VALUATION OF ASSETS.— 
(A) IN GENERAL.—For purposes of this section, the 

value of the plan’s assets shall be determined on the basis 
of any reasonable actuarial method of valuation which 
takes into account fair market value and which is per-
mitted under regulations prescribed by the Secretary of 
the Treasury. 

(B) DEDICATED BOND PORTFOLIO.—The Secretary of the 
Treasury may by regulations provide that the value of any 
dedicated bond portfolio of a plan shall be determined by 
using the interest rate under section 302(b)(5) (as in effect 
on the day before the enactment of the Pension Protection 
Act of 2006). 
(3) ACTUARIAL ASSUMPTIONS MUST BE REASONABLE.—For 

purposes of this section, all costs, liabilities, rates of interest, 
and other factors under the plan shall be determined on the 
basis of actuarial assumptions and methods— 

(A) each of which is reasonable (taking into account 
the experience of the plan and reasonable expectations), 
and 

(B) which, in combination, offer the actuary’s best esti-
mate of anticipated experience under the plan. 
(4) TREATMENT OF CERTAIN CHANGES AS EXPERIENCE GAIN 

OR LOSS.—For purposes of this section, if— 
(A) a change in benefits under the Social Security Act 

or in other retirement benefits created under Federal or 
State law, or 

(B) a change in the definition of the term ‘‘wages’’ 
under section 3121 of the Internal Revenue Code of 1986 
or a change in the amount of such wages taken into ac-
count under regulations prescribed for purposes of section 
401(a)(5) of such Code, 

results in an increase or decrease in accrued liability under a 
plan, such increase or decrease shall be treated as an experi-
ence loss or gain. 

(5) FUNDING METHOD AND PLAN YEAR.— 
(A) FUNDING METHODS AVAILABLE.—All funding meth-

ods available to CSEC plans under section 302 (as in effect 
on the day before the enactment of the Pension Protection 
Act of 2006) shall continue to be available under this sec-
tion. 

(B) CHANGES.—If the funding method for a plan is 
changed, the new funding method shall become the fund-
ing method used to determine costs and liabilities under 
the plan only if the change is approved by the Secretary 
of the Treasury. If the plan year for a plan is changed, the 
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new plan year shall become the plan year for the plan only 
if the change is approved by the Secretary of the Treasury. 

(C) APPROVAL REQUIRED FOR CERTAIN CHANGES IN AS-
SUMPTIONS BY CERTAIN SINGLE-EMPLOYER PLANS SUBJECT 
TO ADDITIONAL FUNDING REQUIREMENT.— 

(i) IN GENERAL.—No actuarial assumption (other 
than the assumptions described in subsection (h)(3)) 
used to determine the current liability for a plan to 
which this subparagraph applies may be changed 
without the approval of the Secretary of the Treasury. 

(ii) PLANS TO WHICH SUBPARAGRAPH APPLIES.— 
This subparagraph shall apply to a plan only if— 

(I) the plan is a CSEC plan, 
(II) the aggregate unfunded vested benefits as 

of the close of the preceding plan year (as deter-
mined under section 4006(a)(3)(E)(iii)) of such 
plan and all other plans maintained by the con-
tributing sponsors (as defined in section 
4001(a)(13)) and members of such sponsors’ con-
trolled groups (as defined in section 4001(a)(14)) 
which are covered by title IV (disregarding plans 
with no unfunded vested benefits) exceed 
$50,000,000, and 

(III) the change in assumptions (determined 
after taking into account any changes in interest 
rate and mortality table) results in a decrease in 
the funding shortfall of the plan for the current 
plan year that exceeds $50,000,000, or that ex-
ceeds $5,000,000 and that is 5 percent or more of 
the current liability of the plan before such 
change. 

(6) FULL FUNDING.—If, as of the close of a plan year, a 
plan would (without regard to this paragraph) have an accu-
mulated funding deficiency (determined without regard to the 
alternative minimum funding standard account permitted 
under subsection (e)) in excess of the full funding limitation— 

(A) the funding standard account shall be credited 
with the amount of such excess, and 

(B) all amounts described in paragraphs (2)(B), (C), 
and (D) and (3)(B) of subsection (b) which are required to 
be amortized shall be considered fully amortized for pur-
poses of such paragraphs. 
(7) FULL-FUNDING LIMITATION.—For purposes of paragraph 

(6), the term ‘‘full-funding limitation’’ means the excess (if any) 
of— 

(A) the accrued liability (including normal cost) under 
the plan (determined under the entry age normal funding 
method if such accrued liability cannot be directly cal-
culated under the funding method used for the plan), over 

(B) the lesser of— 
(i) the fair market value of the plan’s assets, or 
(ii) the value of such assets determined under 

paragraph (2). 
(C) MINIMUM AMOUNT.— 
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(i) IN GENERAL.—In no event shall the full-funding 
limitation determined under subparagraph (A) be less 
than the excess (if any) of— 

(I) 90 percent of the current liability (deter-
mined without regard to paragraph (4) of sub-
section (h)) of the plan (including the expected in-
crease in such current liability due to benefits ac-
cruing during the plan year), over 

(II) the value of the plan’s assets determined 
under paragraph (2). 
(ii) ASSETS.—For purposes of clause (i), assets 

shall not be reduced by any credit balance in the fund-
ing standard account. 

(8) ANNUAL VALUATION.— 
(A) IN GENERAL.—For purposes of this section, a deter-

mination of experience gains and losses and a valuation of 
the plan’s liability shall be made not less frequently than 
once every year, except that such determination shall be 
made more frequently to the extent required in particular 
cases under regulations prescribed by the Secretary of the 
Treasury. 

(B) VALUATION DATE.— 
(i) CURRENT YEAR.—Except as provided in clause 

(ii), the valuation referred to in subparagraph (A) shall 
be made as of a date within the plan year to which the 
valuation refers or within one month prior to the be-
ginning of such year. 

(ii) USE OF PRIOR YEAR VALUATION.—The valuation 
referred to in subparagraph (A) may be made as of a 
date within the plan year prior to the year to which 
the valuation refers if, as of such date, the value of the 
assets of the plan are not less than 100 percent of the 
plan’s current liability. 

(iii) ADJUSTMENTS.—Information under clause (ii) 
shall, in accordance with regulations, be actuarially 
adjusted to reflect significant differences in partici-
pants. 

(iv) LIMITATION.—A change in funding method to 
use a prior year valuation, as provided in clause (ii), 
may not be made unless as of the valuation date with-
in the prior plan year, the value of the assets of the 
plan are not less than 125 percent of the plan’s cur-
rent liability. 

(9) TIME WHEN CERTAIN CONTRIBUTIONS DEEMED MADE.— 
For purposes of this section, any contributions for a plan year 
made by an employer during the period— 

(A) beginning on the day after the last day of such 
plan year, and 

(B) ending on the day which is 81⁄2 months after the 
close of the plan year, 

shall be deemed to have been made on such last day. 
(10) ANTICIPATION OF BENEFIT INCREASES EFFECTIVE IN 

THE FUTURE.—In determining projected benefits, the funding 
method of a collectively bargained CSEC plan described in sec-
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tion 413(a) of the Internal Revenue Code of 1986 shall antici-
pate benefit increases scheduled to take effect during the term 
of the collective bargaining agreement applicable to the plan. 
(d) EXTENSION OF AMORTIZATION PERIODS.—The period of years 

required to amortize any unfunded liability (described in any 
clause of subsection (b)(2)(B)) of any plan may be extended by the 
Secretary of the Treasury for a period of time (not in excess of 10 
years) if such Secretary determines that such extension would 
carry out the purposes of this Act and provide adequate protection 
for participants under the plan and their beneficiaries, and if such 
Secretary determines that the failure to permit such extension 
would result in— 

(1) a substantial risk to the voluntary continuation of the 
plan, or 

(2) a substantial curtailment of pension benefit levels or 
employee compensation. 
(e) ALTERNATIVE MINIMUM FUNDING STANDARD.— 

(1) IN GENERAL.—A CSEC plan which uses a funding 
method that requires contributions in all years not less than 
those required under the entry age normal funding method 
may maintain an alternative minimum funding standard ac-
count for any plan year. Such account shall be credited and 
charged solely as provided in this subsection. 

(2) CHARGES AND CREDITS TO ACCOUNT.—For a plan year 
the alternative minimum funding standard account shall be— 

(A) charged with the sum of— 
(i) the lesser of normal cost under the funding 

method used under the plan or normal cost deter-
mined under the unit credit method, 

(ii) the excess, if any, of the present value of ac-
crued benefits under the plan over the fair market 
value of the assets, and 

(iii) an amount equal to the excess (if any) of cred-
its to the alternative minimum standard account for 
all prior plan years over charges to such account for 
all such years, and 
(B) credited with the amount considered contributed 

by the employer to or under the plan for the plan year. 
(3) INTEREST.—The alternative minimum funding standard 

account (and items therein) shall be charged or credited with 
interest in the manner provided under subsection (b)(5) with 
respect to the funding standard account. 
(f) QUARTERLY CONTRIBUTIONS REQUIRED.— 

(1) IN GENERAL.—If a CSEC plan which has a funded cur-
rent liability percentage for the preceding plan year of less 
than 100 percent fails to pay the full amount of a required in-
stallment for the plan year, then the rate of interest charged 
to the funding standard account under subsection (b)(5) with 
respect to the amount of the underpayment for the period of 
the underpayment shall be equal to the greater of— 

(A) 175 percent of the Federal mid-term rate (as in ef-
fect under section 1274 of the Internal Revenue Code of 
1986 for the 1st month of such plan year), or 
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(B) the rate of interest used under the plan in deter-
mining costs. 
(2) AMOUNT OF UNDERPAYMENT, PERIOD OF UNDER-

PAYMENT.—For purposes of paragraph (1)— 
(A) AMOUNT.—The amount of the underpayment shall 

be the excess of— 
(i) the required installment, over 
(ii) the amount (if any) of the installment contrib-

uted to or under the plan on or before the due date for 
the installment. 
(B) PERIOD OF UNDERPAYMENT.—The period for which 

interest is charged under this subsection with regard to 
any portion of the underpayment shall run from the due 
date for the installment to the date on which such portion 
is contributed to or under the plan (determined without re-
gard to subsection (c)(9)). 

(C) ORDER OF CREDITING CONTRIBUTIONS.—For pur-
poses of subparagraph (A)(ii), contributions shall be cred-
ited against unpaid required installments in the order in 
which such installments are required to be paid. 
(3) NUMBER OF REQUIRED INSTALLMENTS; DUE DATES.—For 

purposes of this subsection— 
(A) PAYABLE IN 4 INSTALLMENTS.—There shall be 4 re-

quired installments for each plan year. 
(B) TIME FOR PAYMENT OF INSTALLMENTS.— 

In the case of the following required in-
stallments: The due date is: 

1st .............................................................. April 15
2nd ............................................................. July 15
3rd .............................................................. October 15
4th .............................................................. January 15 of the following year. 

(4) AMOUNT OF REQUIRED INSTALLMENT.—For purposes of 
this subsection— 

(A) IN GENERAL.—The amount of any required install-
ment shall be 25 percent of the required annual payment. 

(B) REQUIRED ANNUAL PAYMENT.—For purposes of sub-
paragraph (A), the term ‘‘required annual payment’’ means 
the lesser of— 

(i) 90 percent of the amount required to be con-
tributed to or under the plan by the employer for the 
plan year under section 302 (without regard to any 
waiver under subsection (c) thereof), or 

(ii) 100 percent of the amount so required for the 
preceding plan year. 

Clause (ii) shall not apply if the preceding plan year was 
not a year of 12 months. 
(5) LIQUIDITY REQUIREMENT.— 

(A) IN GENERAL.—A plan to which this paragraph ap-
plies shall be treated as failing to pay the full amount of 
any required installment to the extent that the value of 
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the liquid assets paid in such installment is less than the 
liquidity shortfall (whether or not such liquidity shortfall 
exceeds the amount of such installment required to be paid 
but for this paragraph). 

(B) PLANS TO WHICH PARAGRAPH APPLIES.—This para-
graph shall apply to a CSEC plan other than a plan de-
scribed in section 302(d)(6)(A) (as in effect on the day be-
fore the enactment of the Pension Protection Act of 2006) 
which— 

(i) is required to pay installments under this sub-
section for a plan year, and 

(ii) has a liquidity shortfall for any quarter during 
such plan year. 
(C) PERIOD OF UNDERPAYMENT.—For purposes of para-

graph (1), any portion of an installment that is treated as 
not paid under subparagraph (A) shall continue to be 
treated as unpaid until the close of the quarter in which 
the due date for such installment occurs. 

(D) LIMITATION ON INCREASE.—If the amount of any 
required installment is increased by reason of subpara-
graph (A), in no event shall such increase exceed the 
amount which, when added to prior installments for the 
plan year, is necessary to increase the funded current li-
ability percentage (taking into account the expected in-
crease in current liability due to benefits accruing during 
the plan year) to 100 percent. 

(E) DEFINITIONS.—For purposes of this paragraph— 
(i) LIQUIDITY SHORTFALL.—The term ‘‘liquidity 

shortfall’’ means, with respect to any required install-
ment, an amount equal to the excess (as of the last 
day of the quarter for which such installment is made) 
of the base amount with respect to such quarter over 
the value (as of such last day) of the plan’s liquid as-
sets. 

(ii) BASE AMOUNT.— 
(I) IN GENERAL.—The term ‘‘base amount’’ 

means, with respect to any quarter, an amount 
equal to 3 times the sum of the adjusted disburse-
ments from the plan for the 12 months ending on 
the last day of such quarter. 

(II) SPECIAL RULE.—If the amount determined 
under subclause (I) exceeds an amount equal to 2 
times the sum of the adjusted disbursements from 
the plan for the 36 months ending on the last day 
of the quarter and an enrolled actuary certifies to 
the satisfaction of the Secretary of the Treasury 
that such excess is the result of nonrecurring cir-
cumstances, the base amount with respect to such 
quarter shall be determined without regard to 
amounts related to those nonrecurring cir-
cumstances. 
(iii) DISBURSEMENTS FROM THE PLAN.—The term 

‘‘disbursements from the plan’’ means all disburse-
ments from the trust, including purchases of annu-
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ities, payments of single sums and other benefits, and 
administrative expenses. 

(iv) ADJUSTED DISBURSEMENTS.—The term ‘‘ad-
justed disbursements’’ means disbursements from the 
plan reduced by the product of— 

(I) the plan’s funded current liability percent-
age for the plan year, and 

(II) the sum of the purchases of annuities, 
payments of single sums, and such other disburse-
ments as the Secretary of the Treasury shall pro-
vide in regulations. 
(v) LIQUID ASSETS.—The term ‘‘liquid assets’’ 

means cash, marketable securities and such other as-
sets as specified by the Secretary of the Treasury in 
regulations. 

(vi) QUARTER.—The term ‘‘quarter’’ means, with 
respect to any required installment, the 3-month pe-
riod preceding the month in which the due date for 
such installment occurs. 
(F) REGULATIONS.—The Secretary of the Treasury may 

prescribe such regulations as are necessary to carry out 
this paragraph. 
(6) FISCAL YEARS AND SHORT YEARS.— 

(A) FISCAL YEARS.—In applying this subsection to a 
plan year beginning on any date other than January 1, 
there shall be substituted for the months specified in this 
subsection, the months which correspond thereto. 

(B) SHORT PLAN YEAR.—This subsection shall be ap-
plied to plan years of less than 12 months in accordance 
with regulations prescribed by the Secretary of the Treas-
ury. 

(g) IMPOSITION OF LIEN WHERE FAILURE TO MAKE REQUIRED 
CONTRIBUTIONS.— 

(1) IN GENERAL.—In the case of a plan to which this sec-
tion applies, if— 

(A) any person fails to make a required installment 
under subsection (f) or any other payment required under 
this section before the due date for such installment or 
other payment, and 

(B) the unpaid balance of such installment or other 
payment (including interest), when added to the aggregate 
unpaid balance of all preceding such installments or other 
payments for which payment was not made before the due 
date (including interest), exceeds $1,000,000, 

then there shall be a lien in favor of the plan in the amount 
determined under paragraph (3) upon all property and rights 
to property, whether real or personal, belonging to such person 
and any other person who is a member of the same controlled 
group of which such person is a member. 

(2) PLANS TO WHICH SUBSECTION APPLIES.—This subsection 
shall apply to a CSEC plan for any plan year for which the 
funded current liability percentage of such plan is less than 
100 percent. This subsection shall not apply to any plan to 
which section 4021 does not apply (as such section is in effect 
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on the date of the enactment of the Retirement Protection Act 
of 1994). 

(3) AMOUNT OF LIEN.—For purposes of paragraph (1), the 
amount of the lien shall be equal to the aggregate unpaid bal-
ance of required installments and other payments required 
under this section (including interest)— 

(A) for plan years beginning after 1987, and 
(B) for which payment has not been made before the 

due date. 
(4) NOTICE OF FAILURE; LIEN.— 

(A) NOTICE OF FAILURE.—A person committing a fail-
ure described in paragraph (1) shall notify the Pension 
Benefit Guaranty Corporation of such failure within 10 
days of the due date for the required installment or other 
payment. 

(B) PERIOD OF LIEN.—The lien imposed by paragraph 
(1) shall arise on the due date for the required installment 
or other payment and shall continue until the last day of 
the first plan year in which the plan ceases to be described 
in paragraph (1)(B). Such lien shall continue to run with-
out regard to whether such plan continues to be described 
in paragraph (2) during the period referred to in the pre-
ceding sentence. 

(C) CERTAIN RULES TO APPLY.—Any amount with re-
spect to which a lien is imposed under paragraph (1) shall 
be treated as taxes due and owing the United States and 
rules similar to the rules of subsections (c), (d), and (e) of 
section 4068 shall apply with respect to a lien imposed by 
subsection (a) and the amount with respect to such lien. 
(5) ENFORCEMENT.—Any lien created under paragraph (1) 

may be perfected and enforced only by the Pension Benefit 
Guaranty Corporation, or at the direction of the Pension Ben-
efit Guaranty Corporation, by any contributing employer (or 
any member of the controlled group of the contributing em-
ployer). 

(6) DEFINITIONS.—For purposes of this subsection— 
(A) DUE DATE; REQUIRED INSTALLMENT.—The terms 

‘‘due date’’ and ‘‘required installment’’ have the meanings 
given such terms by subsection (f), except that in the case 
of a payment other than a required installment, the due 
date shall be the date such payment is required to be 
made under this section. 

(B) CONTROLLED GROUP.—The term ‘‘controlled group’’ 
means any group treated as a single employer under sub-
sections (b), (c), (m), and (o) of section 414 of the Internal 
Revenue Code of 1986. 

(h) CURRENT LIABILITY.—For purposes of this section— 
(1) IN GENERAL.—The term ‘‘current liability’’ means all li-

abilities to employees and their beneficiaries under the plan. 
(2) TREATMENT OF UNPREDICTABLE CONTINGENT EVENT 

BENEFITS.— 
(A) IN GENERAL.—For purposes of paragraph (1), any 

unpredictable contingent event benefit shall not be taken 
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into account until the event on which the benefit is contin-
gent occurs. 

(B) UNPREDICTABLE CONTINGENT EVENT BENEFIT.—The 
term ‘‘unpredictable contingent event benefit’’ means any 
benefit contingent on an event other than— 

(i) age, service, compensation, death, or disability, 
or 

(ii) an event which is reasonably and reliably pre-
dictable (as determined by the Secretary of the Treas-
ury). 

(3) INTEREST RATE AND MORTALITY ASSUMPTIONS USED.— 
(A) INTEREST RATE.—The rate of interest used to de-

termine current liability under this section shall be the 
third segment rate determined under section 303(h)(2)(C). 

(B) MORTALITY TABLES.— 
(i) SECRETARIAL AUTHORITY.—The Secretary of the 

Treasury may by regulation prescribe mortality tables 
to be used in determining current liability under this 
subsection. Such tables shall be based upon the actual 
experience of pension plans and projected trends in 
such experience. In prescribing such tables, the Sec-
retary of the Treasury shall take into account results 
of available independent studies of mortality of indi-
viduals covered by pension plans. 

(ii) PERIODIC REVIEW.—The Secretary of the Treas-
ury shall periodically (at least every 5 years) review 
any tables in effect under this subsection and shall, to 
the extent the Secretary of the Treasury determines 
necessary, by regulation update the tables to reflect 
the actual experience of pension plans and projected 
trends in such experience. 
(C) SEPARATE MORTALITY TABLES FOR THE DISABLED.— 

Notwithstanding subparagraph (B)— 
(i) IN GENERAL.—In the case of plan years begin-

ning after December 31, 1995, the Secretary of the 
Treasury shall establish mortality tables which may 
be used (in lieu of the tables under subparagraph (B)) 
to determine current liability under this subsection for 
individuals who are entitled to benefits under the plan 
on account of disability. The Secretary of the Treasury 
shall establish separate tables for individuals whose 
disabilities occur in plan years beginning before Janu-
ary 1, 1995, and for individuals whose disabilities 
occur in plan years beginning on or after such date. 

(ii) SPECIAL RULE FOR DISABILITIES OCCURRING 
AFTER 1994.—In the case of disabilities occurring in 
plan years beginning after December 31, 1994, the ta-
bles under clause (i) shall apply only with respect to 
individuals described in such subclause who are dis-
abled within the meaning of title II of the Social Secu-
rity Act and the regulations thereunder. 

(4) CERTAIN SERVICE DISREGARDED.— 
(A) IN GENERAL.—In the case of a participant to whom 

this paragraph applies, only the applicable percentage of 
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the years of service before such individual became a partic-
ipant shall be taken into account in computing the current 
liability of the plan. 

(B) APPLICABLE PERCENTAGE.—For purposes of this 
subparagraph, the applicable percentage shall be deter-
mined as follows: 

If the years of participation 
are: The applicable percentage is: 

1 ................................................................................ 20
2 ................................................................................ 40
3 ................................................................................ 60
4 ................................................................................ 80
5 or more ................................................................... 100. 

(C) PARTICIPANTS TO WHOM PARAGRAPH APPLIES.—This 
subparagraph shall apply to any participant who, at the 
time of becoming a participant— 

(i) has not accrued any other benefit under any 
defined benefit plan (whether or not terminated) main-
tained by the employer or a member of the same con-
trolled group of which the employer is a member, 

(ii) who first becomes a participant under the plan 
in a plan year beginning after December 31, 1987, and 

(iii) has years of service greater than the min-
imum years of service necessary for eligibility to par-
ticipate in the plan. 
(D) ELECTION.—An employer may elect not to have 

this subparagraph apply. Such an election, once made, 
may be revoked only with the consent of the Secretary of 
the Treasury. 

(i) FUNDED CURRENT LIABILITY PERCENTAGE.—For purposes of 
this section, the term ‘‘funded current liability percentage’’ means, 
with respect to any plan year, the percentage which— 

(1) the value of the plan’s assets determined under sub-
section (c)(2), is of 

(2) the current liability under the plan. 
(j) FUNDING RESTORATION STATUS.—Notwithstanding any other 

provisions of this section— 
(1) NORMAL COST PAYMENT.— 

(A) IN GENERAL.—In the case of a CSEC plan that is 
in funding restoration status for a plan year, for purposes 
of section 302, the term ‘‘accumulated funding deficiency’’ 
means, for such plan year, the greater of— 

(i) the amount described in subsection (a), or 
(ii) the excess of the normal cost of the plan for 

the plan year over the amount actually contributed to 
or under the plan for the plan year. 
(B) NORMAL COST.—In the case of a CSEC plan that 

uses a spread gain funding method, for purposes of this 
subsection, the term ‘‘normal cost’’ means normal cost as 
determined under the entry age normal funding method. 
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(2) PLAN AMENDMENTS.—In the case of a CSEC plan that 
is in funding restoration status for a plan year, no amendment 
to such plan may take effect during such plan year if such 
amendment has the effect of increasing liabilities of the plan 
by means of increases in benefits, establishment of new bene-
fits, changing the rate of benefit accrual, or changing the rate 
at which benefits become nonforfeitable. This paragraph shall 
not apply to any plan amendment that is required to comply 
with any applicable law. This paragraph shall cease to apply 
with respect to any plan year, effective as of the first day of 
the plan year (or if later, the effective date of the amendment) 
upon payment by the plan sponsor of a contribution to the plan 
(in addition to any contribution required under this section 
without regard to this paragraph) in an amount equal to the 
increase in the funding liability of the plan attributable to the 
plan amendment. 

(3) FUNDING RESTORATION PLAN.—The sponsor of a CSEC 
plan shall establish a written funding restoration plan within 
180 days of the receipt by the plan sponsor of a certification 
from the plan actuary that the plan is in funding restoration 
status for a plan year. Such funding restoration plan shall con-
sist of actions that are calculated, based on reasonably antici-
pated experience and reasonable actuarial assumptions, to in-
crease the plan’s funded percentage to 100 percent over a pe-
riod that is not longer than the greater of 7 years or the short-
est amount of time practicable. Such funding restoration plan 
shall take into account contributions required under this sec-
tion (without regard to this paragraph). If a plan remains in 
funding restoration status for 2 or more years, such funding 
restoration plan shall be updated each year after the 1st such 
year within 180 days of receipt by the plan sponsor of a certifi-
cation from the plan actuary that the plan remains in funding 
restoration status for the plan year. 

(4) ANNUAL CERTIFICATION BY PLAN ACTUARY.—Not later 
than the 90th day of each plan year of a CSEC plan, the plan 
actuary shall certify to the plan sponsor whether or not the 
plan is in funding restoration status for the plan year, based 
on the plan’s funded percentage as of the beginning of the plan 
year. For this purpose, the actuary may conclusively rely on an 
estimate of— 

(A) the plan’s funding liability, based on the funding 
liability of the plan for the preceding plan year and on rea-
sonable actuarial estimates, assumptions, and methods, 
and 

(B) the amount of any contributions reasonably antici-
pated to be made for the preceding plan year. 

Contributions described in subparagraph (B) shall be taken 
into account in determining the plan’s funded percentage as of 
the beginning of the plan year. 

(5) DEFINITIONS.—For purposes of this subsection— 
(A) FUNDING RESTORATION STATUS.—A CSEC plan 

shall be treated as in funding restoration status for a plan 
year if the plan’s funded percentage as of the beginning of 
such plan year is less than 80 percent. 
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(B) FUNDED PERCENTAGE.—The term ‘‘funded percent-
age’’ means the ratio (expressed as a percentage) which— 

(i) the value of plan assets (as determined under 
subsection (c)(2)), bears to 

(ii) the plan’s funding liability. 
(C) FUNDING LIABILITY.—The term ‘‘funding liability’’ 

for a plan year means the present value of all benefits ac-
crued or earned under the plan as of the beginning of the 
plan year, based on the assumptions used by the plan pur-
suant to this section, including the interest rate described 
in subsection (b)(5)(A) (without regard to subsection 
(b)(5)(B)). 

(D) SPREAD GAIN FUNDING METHOD.—The term ‘‘spread 
gain funding method’’ has the meaning given such term 
under rules and forms issued by the Secretary of the 
Treasury. 

PART 4—FIDUCIARY RESPONSIBILITY 

COVERAGE 

SEC. 401. ø1101¿ (a) This part shall apply to any employee 
benefit plan described in section 4(a) (and not exempted under sec-
tion 4(b)), other than— 

(1) a plan which is unfunded and is maintained by an em-
ployer primarily for the purpose of providing deferred com-
pensation for a select group of management or highly com-
pensated employees; or 

(2) any agreement described in section 736 of the Internal 
Revenue Code of 1986, which provides payments to a retired 
partner or deceased partner or a deceased partner’s successor 
in interest. 
(b) For purposes of this part: 

(1) In the case of a plan which invests in any security 
issued by an investment company registered under the Invest-
ment Company Act of 1940 ø(15 U.S.C. 80a–1 et seq.)¿, the as-
sets of such plan shall be deemed to include such security but 
shall not, solely by reason of such investment, be deemed to in-
clude any assets of such investment company. 

(2) In the case of a plan to which a guaranteed benefit pol-
icy is issued by an insurer, the assets of such plan shall be 
deemed to include such policy, but shall not, solely by reason 
of the issuance of such policy, be deemed to include any assets 
of such insurer. For purposes of this paragraph: 

(A) The term ‘‘insurer’’ means an insurance company, 
insurance service, or insurance organization, qualified to 
do business in a State. 

(B) The term ‘‘guaranteed benefit policy’’ means an in-
surance policy or contract to the extent that such policy or 
contract provides for benefits the amount of which is guar-
anteed by the insurer. Such term includes any surplus in 
a separate account, but excludes any other portion of a 
separate account. 

(c)(1)(A) Not later than June 30, 1997, the Secretary shall 
issue proposed regulations to provide guidance for the purpose of 
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determining, in cases where an insurer issues 1 or more policies to 
or for the benefit of an employee benefit plan (and such policies are 
supported by assets of such insurer’s general account), which assets 
held by the insurer (other than plan assets held in its separate ac-
counts) constitute assets of the plan for purposes of this part and 
section 4975 of the Internal Revenue Code of 1986 and to provide 
guidance with respect to the application of this title to the general 
account assets of insurers. 

(B) The proposed regulations under subparagraph (A) shall be 
subject to public notice and comment until September 30, 1997. 

(C) The Secretary shall issue final regulations providing the 
guidance described in subparagraph (A) not later than December 
31, 1997. 

(D) Such regulations shall only apply with respect to policies 
which are issued by an insurer on or before December 31, 1998, to 
or for the benefit of an employee benefit plan which is supported 
by assets of such insurer’s general account. With respect to policies 
issued on or before December 31, 1998, such regulations shall take 
effect at the end of the 18-month period following the date on 
which such regulations become final. 

(2) The Secretary shall ensure that the regulations issued 
under paragraph (1)— 

(A) are administratively feasible, and 
(B) protect the interests and rights of the plan and of its 

participants and beneficiaries (including meeting the require-
ments of paragraph (3)). 
(3) The regulations prescribed by the Secretary pursuant to 

paragraph (1) shall require, in connection with any policy issued by 
an insurer to or for the benefit of an employee benefit plan to the 
extent that the policy is not a guaranteed benefit policy (as defined 
in subsection (b)(2)(B))— 

(A) that a plan fiduciary totally independent of the insurer 
authorize the purchase of such policy (unless such purchase is 
a transaction exempt under section 408(b)(5)), 

(B) that the insurer describe (in such form and manner as 
shall be prescribed in such regulations), in annual reports and 
in policies issued to the policyholder after the date on which 
such regulations are issued in final form pursuant to para-
graph (1)(C)— 

(i) a description of the method by which any income 
and expenses of the insurer’s general account are allocated 
to the policy during the term of the policy and upon the 
termination of the policy, and 

(ii) for each report, the actual return to the plan under 
the policy and such other financial information as the Sec-
retary may deem appropriate for the period covered by 
each such annual report, 
(C) that the insurer disclose to the plan fiduciary the ex-

tent to which alternative arrangements supported by assets of 
separate accounts of the insurer (which generally hold plan as-
sets) are available, whether there is a right under the policy 
to transfer funds to a separate account and the terms gov-
erning any such right, and the extent to which support by as-
sets of the insurer’s general account and support by assets of 
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separate accounts of the insurer might pose differing risks to 
the plan, and 

(D) that the insurer manage those assets of the insurer 
which are assets of such insurer’s general account (irrespective 
of whether any such assets are plan assets) with the care, skill, 
prudence, and diligence under the circumstances then pre-
vailing that a prudent man acting in a like capacity and famil-
iar with such matters would use in the conduct of an enter-
prise of a like character and with like aims, taking into ac-
count all obligations supported by such enterprise. 
(4) Compliance by the insurer with all requirements of the reg-

ulations issued by the Secretary pursuant to paragraph (1) shall be 
deemed compliance by such insurer with sections 404, 406, and 407 
with respect to those assets of the insurer’s general account which 
support a policy described in paragraph (3). 

(5)(A) Subject to subparagraph (B), any regulations issued 
under paragraph (1) shall not take effect before the date on which 
such regulations become final. 

(B) No person shall be subject to liability under this part or 
section 4975 of the Internal Revenue Code of 1986 for conduct 
which occurred before the date which is 18 months following the 
date described in subparagraph (A) on the basis of a claim that the 
assets of an insurer (other than plan assets held in a separate ac-
count) constitute assets of the plan, except— 

(i) as otherwise provided by the Secretary in regulations 
intended to prevent avoidance of the regulations issued under 
paragraph (1), or 

(ii) as provided in an action brought by the Secretary pur-
suant to paragraph (2) or (5) of section 502(a) for a breach of 
fiduciary responsibilities which would also constitute a viola-
tion of Federal or State criminal law. 

The Secretary shall bring a cause of action described in clause (ii) 
if a participant, beneficiary, or fiduciary demonstrates to the satis-
faction of the Secretary that a breach described in clause (ii) has 
occurred. 

(6) Nothing in this subsection shall preclude the application of 
any Federal criminal law. 

(7) For purposes of this subsection, the term ‘‘policy’’ includes 
a contract. 

ESTABLISHMENT OF PLAN 

SEC. 402. ø1102¿ (a)(1) Every employee benefit plan shall be 
established and maintained pursuant to a written instrument. 
Such instrument shall provide for one or more named fiduciaries 
who jointly or severally shall have authority to control and manage 
the operation and administration of the plan. 

(2) For purposes of this title, the term ‘‘named fiduciary’’ 
means a fiduciary who is named in the plan instrument, or who, 
pursuant to a procedure specified in the plan, is identified as a fi-
duciary (A) by a person who is an employer or employee organiza-
tion with respect to the plan or (B) by such an employer and such 
an employee organization acting jointly. 

(b) Every employee benefit plan shall— 
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(1) provide a procedure for establishing and carrying out a 
funding policy and method consistent with the objectives of the 
plan and the requirements of this title, 

(2) describe any procedure under the plan for the alloca-
tion of responsibilities for the operation and administration of 
the plan (including any procedure described in section 
405(c)(1)), 

(3) provide a procedure for amending such plan, and for 
identifying the persons who have authority to amend the plan, 
and 

(4) specify the basis on which payments are made to and 
from the plan. 
(c) Any employee benefit plan may provide— 

(1) that any person or group of persons may serve in more 
than one fiduciary capacity with respect to the plan (including 
service both as trustee and administrator); 

(2) that a named fiduciary, or a fiduciary designated by a 
named fiduciary pursuant to a plan procedure described in sec-
tion 405(c)(1), may employ one or more persons to render ad-
vice with regard to any responsibility such fiduciary has under 
the plan; or 

(3) that a person who is a named fiduciary with respect to 
control or management of the assets of the plan may appoint 
an investment manager or managers to manage (including the 
power to acquire and dispose of) any assets of a plan. 

ESTABLISHMENT OF TRUST 

SEC. 403. ø1103¿ (a) Except as provided in subsection (b), all 
assets of an employee benefit plan shall be held in trust by one or 
more trustees. Such trustee or trustees shall be either named in 
the trust instrument or in the plan instrument described in section 
402(a) or appointed by a person who is a named fiduciary, and 
upon acceptance of being named or appointed, the trustee or trust-
ees shall have exclusive authority and discretion to manage and 
control the assets of the plan, except to the extent that— 

(1) the plan expressly provides that the trustee or trustees 
are subject to the direction of a named fiduciary who is not a 
trustee, in which case the trustees shall be subject to proper 
directions of such fiduciary which are made in accordance with 
the terms of the plan and which are not contrary to this Act, 
or 

(2) authority to manage, acquire, or dispose of assets of the 
plan is delegated to one or more investment managers pursu-
ant to section 402(c)(3). 
(b) The requirements of subsection (a) of this section shall not 

apply— 
(1) to any assets of a plan which consist of insurance con-

tracts or policies issued by an insurance company qualified to 
do business in a State; 

(2) to any assets of such an insurance company or any as-
sets of a plan which are held by such an insurance company; 

(3) to a plan— 
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61 So in original. The period appears to have been intended to be a semicolon. 
62 So in original. The word ‘‘or’’ is superfluous. 
63 So in original. The period appears to have been intended to be replaced by ‘‘; or’’. 
64 So in original. The phase ‘‘to any’’ appears to have been intended in lieu of ‘‘Any’’. 

(A) some or all of the participants of which are em-
ployees described in section 401(c)(1) of the Internal Rev-
enue Code of 1986; or 

(B) which consists of one or more individual retire-
ment accounts described in section 408 of the Internal 
Revenue Code of 1986; 

to the extent that such plan’s assets are held in one or more 
custodial accounts which qualify under section 401(f) or 408(h) 
of such Code, whichever is applicable. 61 

(4) to a plan which the Secretary exempts from the re-
quirement of subsection (a) and which is not subject to any of 
the following provisions of this Act— 

(A) part 2 of this subtitle, 
(B) part 3 of this subtitle, or 
(C) title IV of this Act; or 62 

(5) to a contract established and maintained under section 
403(b) of the Internal Revenue Code of 1986 to the extent that 
the assets of the contract are held in one or more custodial ac-
counts pursuant to section 403(b)(7) of such Code. 63 

(6) Any 64 plan, fund or program under which an employer, 
all of whose stock is directly or indirectly owned by employees, 
former employees or their beneficiaries, proposes through an 
unfunded arrangement to compensate retired employees for 
benefits which were forfeited by such employees under a pen-
sion plan maintained by a former employer prior to the date 
such pension plan became subject to this Act. 
(c)(1) Except as provided in paragraph (2), (3), or (4) or sub-

section (d), or under section 4042 and 4044 (relating to termination 
of insured plans), or under section 420 of the Internal Revenue 
Code of 1986 (as in effect on the date of enactment of the SECURE 
2.0 Act of 2022), the assets of a plan shall never inure to the ben-
efit of any employer and shall be held for the exclusive purposes 
of providing benefits to participants in the plan and their bene-
ficiaries and defraying reasonable expenses of administering the 
plan. 

(2)(A) In the case of a contribution, or a payment of withdrawal 
liability under part 1 of subtitle E of title IV— 

(i) if such contribution or payment is made by an employer 
to a plan (other than a multiemployer plan) by a mistake of 
fact, paragraph (1) shall not prohibit the return of such con-
tribution to the employer within one year after the payment of 
the contribution, and 

(ii) if such contribution or payment is made by an em-
ployer to a multiemployer plan by a mistake of fact or law 
(other than a mistake relating to whether the plan is described 
in section 401(a) of the Internal Revenue Code of 1986 or the 
trust which is part of such plan is exempt from taxation under 
section 501(a) of such Code), paragraph (1) shall not prohibit 
the return of such contribution or payment to the employer 
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within 6 months after the plan administrator determines that 
the contribution was made by such a mistake. 
(B) If a contribution is conditioned on initial qualification of 

the plan under section 401 or 403(a) of the Internal Revenue Code 
of 1986, and if the plan receives an adverse determination with re-
spect to its initial qualification, then paragraph (1) shall not pro-
hibit the return of such contribution to the employer within one 
year after such determination, but only if the application for the 
determination is made by the time prescribed by law for filing the 
employer’s return for the taxable year in which such plan was 
adopted, or such later date as the Secretary of the Treasury may 
prescribe. 

(C) If a contribution is conditioned upon the deductibility of the 
contribution under section 404 of the Internal Revenue Code of 
1986, then, to the extent the deduction is disallowed, paragraph (1) 
shall not prohibit the return to the employer of such contribution 
(to the extent disallowed) within one year after the disallowance of 
the deduction. 

(3) In the case of a withdrawal liability payment which has 
been determined to be an overpayment, paragraph (1) shall not 
prohibit the return of such payment to the employer within 6 
months after the date of such determination. 

(d)(1) Upon termination of a pension plan to which section 
4021 does not apply at the time of termination and to which this 
part applies (other than a plan to which no employer contributions 
have been made) the assets of the plan shall be allocated in accord-
ance with the provisions of section 4044 of this Act, except as oth-
erwise provided in regulations of the Secretary. 

(2) The assets of a welfare plan which terminates shall be dis-
tributed in accordance with the terms of the plan, except as other-
wise provided in regulations of the Secretary. 

FIDUCIARY DUTIES 

SEC. 404. ø1104¿ (a)(1) Subject to sections 403(c) and (d), 4042, 
and 4044, a fiduciary shall discharge his duties with respect to a 
plan solely in the interest of the participants and beneficiaries 
and— 

(A) for the exclusive purpose of: 
(i) providing benefits to participants and their bene-

ficiaries; and 
(ii) defraying reasonable expenses of administering the 

plan; 
(B) with the care, skill, prudence, and diligence under the 

circumstances then prevailing that a prudent man acting in a 
like capacity and familiar with such matters would use in the 
conduct of an enterprise of a like character and with like aims; 

(C) by diversifying the investments of the plan so as to 
minimize the risk of large losses, unless under the cir-
cumstances it is clearly prudent not to do so; and 

(D) in accordance with the documents and instruments 
governing the plan insofar as such documents and instruments 
are consistent with the provisions of this title and title IV. 
(2) In the case of an eligible individual account plan (as defined 

in section 407(d)(3)), the diversification requirement of paragraph 
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65 Section 621(a)(1) of Public Law 109–280 provides for amendments to section 404(c)(1) by 
inserting text at the end of clause (ii) (as redesignated), redesignates subparagraphs (A) and (B) 
as clauses (i) and (ii), respectively and adds new subparagraphs (B)–(C). Subsection (b)(1) of sec-
tion 621 of such public law provides ‘‘[t]he amendments made by this section shall apply to plan 
years beginning after December 31, 2007.’’. 

(1)(C) and the prudence requirement (only to the extent that it re-
quires diversification) of paragraph (1)(B) is not violated by acquisi-
tion or holding of qualifying employer real property or qualifying 
employer securities (as defined in section 407(d)(4) and (5)). 

(b) Except as authorized by the Secretary by regulation, no fi-
duciary may maintain the indicia of ownership of any assets of a 
plan outside the jurisdiction of the district courts of the United 
States. 

(c)(1)(A) 65 In the case of a pension plan which provides for in-
dividual accounts and permits a participant or beneficiary to exer-
cise control over assets in his account, if a participant or bene-
ficiary exercises control over the assets in his account (as deter-
mined under regulations of the Secretary)— 

(i) such participant or beneficiary shall not be deemed to 
be a fiduciary by reason of such exercise, and 

(ii) no person who is otherwise a fiduciary shall be liable 
under this part for any loss, or by reason of any breach, which 
results from such participant’s or beneficiary’s exercise of con-
trol, except that this clause shall not apply in connection with 
such participant or beneficiary for any blackout period during 
which the ability of such participant or beneficiary to direct the 
investment of the assets in his or her account is suspended by 
a plan sponsor or fiduciary. 
(B) If a person referred to in subparagraph (A)(ii) meets the re-

quirements of this title in connection with authorizing and imple-
menting the blackout period, any person who is otherwise a fidu-
ciary shall not be liable under this title for any loss occurring dur-
ing such period. 

(C) For purposes of this paragraph, the term ‘‘blackout period’’ 
has the meaning given such term by section 101(i)(7). 

(2) In the case of a simple retirement account established 
pursuant to a qualified salary reduction arrangement under 
section 408(p) of the Internal Revenue Code of 1986, a partici-
pant or beneficiary shall, for purposes of paragraph (1), be 
treated as exercising control over the assets in the account 
upon the earliest of— 

(A) an affirmative election among investment options 
with respect to the initial investment of any contribution, 

(B) a rollover to any other simple retirement account 
or individual retirement plan, or 

(C) one year after the simple retirement account is es-
tablished. 

No reports, other than those required under section 101(g), 
shall be required with respect to a simple retirement account 
established pursuant to such a qualified salary reduction ar-
rangement. 

(3) In the case of a pension plan which makes a transfer 
to an individual retirement account or annuity of a designated 
trustee or issuer under section 401(a)(31)(B) of the Internal 
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66 Paragraph (4) of section 404(c) (as amended by section 621(a)(2) of Public Law 109–280) ap-
plies December 31, 2007 pursuant to subsection (b) of such section 621. 

Revenue Code of 1986, the participant or beneficiary shall, for 
purposes of paragraph (1), be treated as exercising control over 
the assets in the account or annuity upon— 

(A) the earlier of— 
(i) a rollover of all or a portion of the amount to 

another individual retirement account or annuity; or 
(ii) one year after the transfer is made; or 

(B) a transfer that is made in a manner consistent 
with guidance provided by the Secretary. 
(4)(A) 66 In any case in which a qualified change in invest-

ment options occurs in connection with an individual account 
plan, a participant or beneficiary shall not be treated for pur-
poses of paragraph (1) as not exercising control over the assets 
in his account in connection with such change if the require-
ments of subparagraph (C) are met in connection with such 
change. 

(B) For purposes of subparagraph (A), the term ‘‘qualified 
change in investment options’’ means, in connection with an in-
dividual account plan, a change in the investment options of-
fered to the participant or beneficiary under the terms of the 
plan, under which— 

(i) the account of the participant or beneficiary is re-
allocated among one or more remaining or new investment 
options which are offered in lieu of one or more investment 
options offered immediately prior to the effective date of 
the change, and 

(ii) the stated characteristics of the remaining or new 
investment options provided under clause (i), including 
characteristics relating to risk and rate of return, are, as 
of immediately after the change, reasonably similar to 
those of the existing investment options as of immediately 
before the change. 
(C) The requirements of this subparagraph are met in con-

nection with a qualified change in investment options if— 
(i) at least 30 days and no more than 60 days prior to 

the effective date of the change, the plan administrator 
furnishes written notice of the change to the participants 
and beneficiaries, including information comparing the ex-
isting and new investment options and an explanation 
that, in the absence of affirmative investment instructions 
from the participant or beneficiary to the contrary, the ac-
count of the participant or beneficiary will be invested in 
the manner described in subparagraph (B), 

(ii) the participant or beneficiary has not provided to 
the plan administrator, in advance of the effective date of 
the change, affirmative investment instructions contrary to 
the change, and 

(iii) the investments under the plan of the participant 
or beneficiary as in effect immediately prior to the effective 
date of the change were the product of the exercise by such 
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participant or beneficiary of control over the assets of the 
account within the meaning of paragraph (1). 
(5) DEFAULT INVESTMENT ARRANGEMENTS.— 

(A) IN GENERAL.—For purposes of paragraph (1), a 
participant or beneficiary in an individual account plan 
meeting the notice requirements of subparagraph (B) shall 
be treated as exercising control over the assets in the ac-
count with respect to the amount of contributions and 
earnings which, in the absence of an investment election 
by the participant or beneficiary, are invested by the plan 
in accordance with regulations prescribed by the Secretary. 
The regulations under this subparagraph shall provide 
guidance on the appropriateness of designating default in-
vestments that include a mix of asset classes consistent 
with capital preservation or long-term capital appreciation, 
or a blend of both. 

(B) NOTICE REQUIREMENTS.— 
(i) IN GENERAL.—The requirements of this sub-

paragraph are met if each participant or beneficiary— 
(I) receives, within a reasonable period of time 

before each plan year, a notice explaining the em-
ployee’s right under the plan to designate how 
contributions and earnings will be invested and 
explaining how, in the absence of any investment 
election by the participant or beneficiary, such 
contributions and earnings will be invested, and 

(II) has a reasonable period of time after re-
ceipt of such notice and before the beginning of 
the plan year to make such designation. 
(ii) FORM OF NOTICE.—The requirements of 

clauses (i) and (ii) of section 401(k)(12)(D) of the Inter-
nal Revenue Code of 1986 shall apply with respect to 
the notices described in this subparagraph. 

(6) DEFAULT INVESTMENT ARRANGEMENTS FOR A PENSION- 
LINKED EMERGENCY SAVINGS ACCOUNT.—For purposes of para-
graph (1), a participant in a pension-linked emergency savings 
account shall be treated as exercising control over the assets 
in the account with respect to the amount of contributions and 
earnings which are invested in accordance with section 
801(c)(1)(A)(iii). 
(d)(1) If, in connection with the termination of a pension plan 

which is a single-employer plan, there is an election to establish or 
maintain a qualified replacement plan, or to increase benefits, as 
provided under section 4980(d) of the Internal Revenue Code of 
1986, a fiduciary shall discharge the fiduciary’s duties under this 
title and title IV in accordance with the following requirements: 

(A) In the case of a fiduciary of the terminated plan, any 
requirement— 

(i) under section 4980(d)(2)(B) of such Code with re-
spect to the transfer of assets from the terminated plan to 
a qualified replacement plan, and 

(ii) under section 4980(d)(2)(B)(ii) or 4980(d)(3) of such 
Code with respect to any increase in benefits under the 
terminated plan. 
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(B) In the case of a fiduciary of a qualified replacement 
plan, any requirement— 

(i) under section 4980(d)(2)(A) of such Code with re-
spect to participation in the qualified replacement plan of 
active participants in the terminated plan, 

(ii) under section 4980(d)(2)(B) of such Code with re-
spect to the receipt of assets from the terminated plan, and 

(iii) under section 4980(d)(2)(C) of such Code with re-
spect to the allocation of assets to participants of the quali-
fied replacement plan. 

(2) For purposes of this subsection— 
(A) any term used in this subsection which is also used in 

section 4980(d) of the Internal Revenue Code of 1986 shall 
have the same meaning as when used in such section, and 

(B) any reference in this subsection to the Internal Rev-
enue Code of 1986 shall be a reference to such Code as in effect 
immediately after the enactment of the Omnibus Budget Rec-
onciliation Act of 1990. 
(e) SAFE HARBOR FOR ANNUITY SELECTION.— 

(1) IN GENERAL.—With respect to the selection of an in-
surer for a guaranteed retirement income contract, the require-
ments of subsection (a)(1)(B) will be deemed to be satisfied if 
a fiduciary— 

(A) engages in an objective, thorough, and analytical 
search for the purpose of identifying insurers from which 
to purchase such contracts; 

(B) with respect to each insurer identified under sub-
paragraph (A)— 

(i) considers the financial capability of such in-
surer to satisfy its obligations under the guaranteed 
retirement income contract; and 

(ii) considers the cost (including fees and commis-
sions) of the guaranteed retirement income contract of-
fered by the insurer in relation to the benefits and 
product features of the contract and administrative 
services to be provided under such contract; and 
(C) on the basis of such consideration, concludes 

that— 
(i) at the time of the selection, the insurer is fi-

nancially capable of satisfying its obligations under 
the guaranteed retirement income contract; and 

(ii) the relative cost of the selected guaranteed re-
tirement income contract as described in subpara-
graph (B)(ii) is reasonable. 

(2) FINANCIAL CAPABILITY OF THE INSURER.—A fiduciary 
will be deemed to satisfy the requirements of paragraphs 
(1)(B)(i) and (1)(C)(i) if— 

(A) the fiduciary obtains written representations from 
the insurer that— 

(i) the insurer is licensed to offer guaranteed re-
tirement income contracts; 

(ii) the insurer, at the time of selection and for 
each of the immediately preceding 7 plan years— 
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(I) operates under a certificate of authority 
from the insurance commissioner of its domiciliary 
State which has not been revoked or suspended; 

(II) has filed audited financial statements in 
accordance with the laws of its domiciliary State 
under applicable statutory accounting principles; 

(III) maintains (and has maintained) reserves 
which satisfies all the statutory requirements of 
all States where the insurer does business; and 

(IV) is not operating under an order of super-
vision, rehabilitation, or liquidation; 
(iii) the insurer undergoes, at least every 5 years, 

a financial examination (within the meaning of the 
law of its domiciliary State) by the insurance commis-
sioner of the domiciliary State (or representative, des-
ignee, or other party approved by such commissioner); 
and 

(iv) the insurer will notify the fiduciary of any 
change in circumstances occurring after the provision 
of the representations in clauses (i), (ii), and (iii) which 
would preclude the insurer from making such rep-
resentations at the time of issuance of the guaranteed 
retirement income contract; and 
(B) after receiving such representations and as of the 

time of selection, the fiduciary has not received any notice 
described in subparagraph (A)(iv) and is in possession of 
no other information which would cause the fiduciary to 
question the representations provided. 
(3) NO REQUIREMENT TO SELECT LOWEST COST.—Nothing in 

this subsection shall be construed to require a fiduciary to se-
lect the lowest cost contract. A fiduciary may consider the 
value of a contract, including features and benefits of the con-
tract and attributes of the insurer (including, without limita-
tion, the insurer’s financial strength) in conjunction with the 
cost of the contract. 

(4) TIME OF SELECTION.— 
(A) IN GENERAL.—For purposes of this subsection, the 

time of selection is— 
(i) the time that the insurer and the contract are 

selected for distribution of benefits to a specific partici-
pant or beneficiary; or 

(ii) if the fiduciary periodically reviews the con-
tinuing appropriateness of the conclusion described in 
paragraph (1)(C) with respect to a selected insurer, 
taking into account the considerations described in 
such paragraph, the time that the insurer and the con-
tract are selected to provide benefits at future dates to 
participants or beneficiaries under the plan. 

Nothing in the preceding sentence shall be construed to re-
quire the fiduciary to review the appropriateness of a se-
lection after the purchase of a contract for a participant or 
beneficiary. 

(B) PERIODIC REVIEW.—A fiduciary will be deemed to 
have conducted the periodic review described in subpara-
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graph (A)(ii) if the fiduciary obtains the written represen-
tations described in clauses (i), (ii), and (iii) of paragraph 
(2)(A) from the insurer on an annual basis, unless the fidu-
ciary receives any notice described in paragraph (2)(A)(iv) 
or otherwise becomes aware of facts that would cause the 
fiduciary to question such representations. 
(5) LIMITED LIABILITY.—A fiduciary which satisfies the re-

quirements of this subsection shall not be liable following the 
distribution of any benefit, or the investment by or on behalf 
of a participant or beneficiary pursuant to the selected guaran-
teed retirement income contract, for any losses that may result 
to the participant or beneficiary due to an insurer’s inability to 
satisfy its financial obligations under the terms of such con-
tract. 

(6) DEFINITIONS.—For purposes of this subsection— 
(A) INSURER.—The term ‘‘insurer’’ means an insurance 

company, insurance service, or insurance organization, in-
cluding affiliates of such companies. 

(B) GUARANTEED RETIREMENT INCOME CONTRACT.—The 
term ‘‘guaranteed retirement income contract’’ means an 
annuity contract for a fixed term or a contract (or provi-
sion or feature thereof) which provides guaranteed benefits 
annually (or more frequently) for at least the remainder of 
the life of the participant or the joint lives of the partici-
pant and the participant’s designated beneficiary as part of 
an individual account plan. 

LIABILITY FOR BREACH BY CO-FIDUCIARY 

SEC. 405. ø1105¿ (a) In addition to any liability which he may 
have under any other provision of this part, a fiduciary with re-
spect to a plan shall be liable for a breach of fiduciary responsi-
bility of another fiduciary with respect to the same plan in the fol-
lowing circumstances: 

(1) if he participates knowingly in, or knowingly under-
takes to conceal, an act or omission of such other fiduciary, 
knowing such act or omission is a breach; 

(2) if, by his failure to comply with section 404(a)(1) in the 
administration of his specific responsibilities which give rise to 
his status as a fiduciary, he has enabled such other fiduciary 
to commit a breach; or 

(3) if he has knowledge of a breach by such other fiduciary, 
unless he makes reasonable efforts under the circumstances to 
remedy the breach. 
(b)(1) Except as otherwise provided in subsection (d) and in 

section 403(a)(1) and (2), if the assets of a plan are held by two or 
more trustees— 

(A) each shall use reasonable care to prevent a co-trustee 
from committing a breach; and 

(B) they shall jointly manage and control the assets of the 
plan, except that nothing in this subparagraph (B) shall pre-
clude any agreement, authorized by the trust instrument, allo-
cating specific responsibilities, obligations, or duties among 
trustees, in which event a trustee to whom certain responsibil-
ities, obligations, or duties have not been allocated shall not be 
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liable by reason of this subparagraph (B) either individually or 
as a trustee for any loss resulting to the plan arising from the 
acts or omissions on the part of another trustee to whom such 
responsibilities, obligations, or duties have been allocated. 
(2) Nothing in this subsection shall limit any liability that a fi-

duciary may have under subsection (a) or any other provision of 
this part. 

(3)(A) In the case of a plan the assets of which are held in 
more than one trust, a trustee shall not be liable under paragraph 
(1) except with respect to an act or omission of a trustee of a trust 
of which he is a trustee. 

(B) No trustee shall be liable under this subsection for fol-
lowing instructions referred to in section 403(a)(1). 

(c)(1) The instrument under which a plan is maintained may 
expressly provide for procedures (A) for allocating fiduciary respon-
sibilities (other than trustee responsibilities) among named fidu-
ciaries, and (B) for named fiduciaries to designate persons other 
than named fiduciaries to carry out fiduciary responsibilities (other 
than trustee responsibilities) under the plan. 

(2) If a plan expressly provides for a procedure described in 
paragraph (1), and pursuant to such procedure any fiduciary re-
sponsibility of a named fiduciary is allocated to any person, or a 
person is designated to carry out any such responsibility, then such 
named fiduciary shall not be liable for an act or omission of such 
person in carrying out such responsibility except to the extent 
that— 

(A) the named fiduciary violated section 404(a)(1)— 
(i) with respect to such allocation or designation, 
(ii) with respect to the establishment or implementa-

tion of the procedure under paragraph (1), or 
(iii) in continuing the allocation or designation; or 

(B) the named fiduciary would otherwise be liable in ac-
cordance with subsection (a). 
(3) For purposes of this subsection, the term ‘‘trustee responsi-

bility’’ means any responsibility provided in the plan’s trust instru-
ment (if any) to manage or control the assets of the plan, other 
than a power under the trust instrument of a named fiduciary to 
appoint an investment manager in accordance with section 
402(c)(3). 

(d)(1) If an investment manager or managers have been ap-
pointed under section 402(c)(3), then, notwithstanding subsections 
(a)(2) and (3) and subsection (b), no trustee shall be liable for the 
acts or omissions of such investment manager or managers, or be 
under an obligation to invest or otherwise manage any asset of the 
plan which is subject to the management of such investment man-
ager. 

(2) Nothing in this subsection shall relieve any trustee of any 
liability under this part for any act of such trustee. 

PROHIBITED TRANSACTIONS 

SEC. 406. ø1106¿ (a) Except as provided in section 408: 
(1) A fiduciary with respect to a plan shall not cause the 

plan to engage in a transaction, if he knows or should know 
that such transaction constitutes a direct or indirect— 
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(A) sale or exchange, or leasing, of any property be-
tween the plan and a party in interest; 

(B) lending of money or other extension of credit be-
tween the plan and a party in interest; 

(C) furnishing of goods, services, or facilities between 
the plan and a party in interest; 

(D) transfer to, or use by or for the benefit of, a party 
in interest, of any assets of the plan; or 

(E) acquisition, on behalf of the plan, of any employer 
security or employer real property in violation of section 
407(a). 
(2) No fiduciary who has authority or discretion to control 

or manage the assets of a plan shall permit the plan to hold 
any employer security or employer real property if he knows or 
should know that holding such security or real property vio-
lates section 407(a). 
(b) A fiduciary with respect to a plan shall not— 

(1) deal with the assets of the plan in his own interest or 
for his own account, 

(2) in his individual or in any other capacity act in any 
transaction involving the plan on behalf of a party (or rep-
resent a party) whose interests are adverse to the interests of 
the plan or the interests of its participants or beneficiaries, or 

(3) receive any consideration for his own personal account 
from any party dealing with such plan in connection with a 
transaction involving the assets of the plan. 
(c) A transfer of real or personal property by a party in interest 

to a plan shall be treated as a sale or exchange if the property is 
subject to a mortgage or similar lien which the plan assumes or if 
it is subject to a mortgage or similar lien which a party-in-interest 
placed on the property within the 10-year period ending on the 
date of the transfer. 

10 PERCENT LIMITATION WITH RESPECT TO ACQUISITION AND HOLDING 
OF EMPLOYER SECURITIES AND EMPLOYER REAL PROPERTY BY CER-
TAIN PLANS 

SEC. 407. ø1107¿ (a) Except as otherwise provided in this sec-
tion and section 414: 

(1) A plan may not acquire or hold— 
(A) any employer security which is not a qualifying 

employer security, or 
(B) any employer real property which is not qualifying 

employer real property. 
(2) A plan may not acquire any qualifying employer secu-

rity or qualifying employer real property, if immediately after 
such acquisition the aggregate fair market value of employer 
securities and employer real property held by the plan exceeds 
10 percent of the fair market value of the assets of the plan. 

(3)(A) After December 31, 1984, a plan may not hold any 
qualifying employer securities or qualifying employer real 
property (or both) to the extent that the aggregate fair market 
value of such securities and property determined on December 
31, 1984, exceeds 10 percent of the greater of— 
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67 So in original. The text is lacking a dash. 

(i) the fair market value of the assets of the plan, de-
termined on December 31, 1984, or 

(ii) the fair market value of the assets of the plan de-
termined on January 1, 1975. 
(B) Subparagraph (A) of this paragraph shall not apply to 

any plan which on any date after December 31, 1974; and be-
fore January 1, 1985, did not hold employer securities or em-
ployer real property (or both) the aggregate fair market value 
of which determined on such date exceeded 10 percent of the 
greater of 67 

(i) the fair market value of the assets of the plan, de-
termined on such date, or 

(ii) the fair market value of the assets of the plan de-
termined on January 1, 1975. 
(4)(A) After December 31, 1979, a plan may not hold any 

employer securities or employer real property in excess of the 
amount specified in regulations under subparagraph (B). This 
subparagraph shall not apply to a plan after the earliest date 
after December 31, 1974, on which it complies with such regu-
lations. 

(B) Not later than December 31, 1976, the Secretary shall 
prescribe regulations which shall have the effect of requiring 
that a plan divest itself of 50 percent of the holdings of em-
ployer securities and employer real property which the plan 
would be required to divest before January 1, 1985, under 
paragraph (2) or subsection (c) (whichever is applicable). 
(b)(1) Subsection (a) of this section shall not apply to any ac-

quisition or holding of qualifying employer securities or qualifying 
employer real property by an eligible individual account plan. 

(2)(A) If this paragraph applies to an eligible individual ac-
count plan, the portion of such plan which consists of applica-
ble elective deferrals (and earnings allocable thereto) shall be 
treated as a separate plan— 

(i) which is not an eligible individual account plan, 
and 

(ii) to which the requirements of this section apply. 
(B)(i) This paragraph shall apply to any eligible individual 

account plan if any portion of the plan’s applicable elective de-
ferrals (or earnings allocable thereto) are required to be in-
vested in qualifying employer securities or qualifying employer 
real property or both— 

(I) pursuant to the terms of the plan, or 
(II) at the direction of a person other than the partici-

pant on whose behalf such elective deferrals are made to 
the plan (or a beneficiary). 
(ii) This paragraph shall not apply to an individual ac-

count plan for a plan year if, on the last day of the preceding 
plan year, the fair market value of the assets of all individual 
account plans maintained by the employer equals not more 
than 10 percent of the fair market value of the assets of all 
pension plans (other than multiemployer plans) maintained by 
the employer. 
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68 So in original. The text is lacking a comma. 
69 See note 407–2. 

(iii) This paragraph shall not apply to an individual ac-
count plan that is an employee stock ownership plan as defined 
in section 4975(e)(7) of the Internal Revenue Code of 1986. 

(iv) This paragraph shall not apply to an individual ac-
count plan if, pursuant to the terms of the plan, the portion of 
any employee’s applicable elective deferrals which is required 
to be invested in qualifying employer securities and qualifying 
employer real property for any year may not exceed 1 percent 
of the employee’s compensation which is taken into account 
under the plan in determining the maximum amount of the 
employee’s applicable elective deferrals for such year. 

(C) For purposes of this paragraph, the term ‘‘applicable 
elective deferral’’ means any elective deferral (as defined in 
section 402(g)(3)(A) of the Internal Revenue Code of 1986) 
which is made pursuant to a qualified cash or deferred ar-
rangement as defined in section 401(k) of the Internal Revenue 
Code of 1986. 
(3) CROSS REFERENCES.— 

(A) For exemption from diversification requirements for 
holding of qualifying employer securities and qualifying em-
ployer real property by eligible individual account plans, see 
section 404(a)(2). 

(B) For exemption from prohibited transactions for certain 
acquisitions of qualifying employer securities and qualifying 
employer real property which are not in violation of 10 percent 
limitation, see section 408(e). 

(C) For transitional rules respecting securities or real 
property subject to binding contracts in effect on June 30, 
1974, see section 414(c) 

(D) For diversification requirements for qualifying em-
ployer securities held in certain individual account plans, see 
section 204(j). 
(c)(1) A plan which makes the election, under paragraph (3) 

shall be treated as satisfying the requirement of subsection (a)(3) 
if and only if employer securities held on any date after December 
31, 1974 68 and before January 1, 1985 69 have a fair market value, 
determined as of December 31, 1974, not in excess of 10 percent 
of the lesser of— 

(A) the fair market value of the assets of the plan deter-
mined on such date (disregarding any portion of the fair mar-
ket value of employer securities which is attributable to appre-
ciation of such securities after December 31, 1974) but not less 
than the fair market value of plan assets on January 1, 1975, 
or 

(B) an amount equal to the sum of (i) the total amount of 
the contributions to the plan received after December 31, 1974, 
and prior to such date, plus (ii) the fair market value of the 
assets of the plan, determined on January 1, 1975. 
(2) For purposes of this subsection, in the case of an employer 

security held by a plan after January 1, 1975, the ownership of 
which is derived from ownership of employer securities held by the 
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70 See note 407–2. 

plan on January 1, 1975, or from the exercise of rights derived 
from such ownership, the value of such security held after January 
1, 1975, shall be based on the value as of January 1, 1975, of the 
security from which ownership was derived. The Secretary shall 
prescribe regulations to carry out this paragraph. 

(3) An election under this paragraph may not be made after 
December 31, 1975. Such an election shall be made in accordance 
with regulations prescribed by the Secretary, and shall be irrev-
ocable. A plan may make an election under this paragraph only if 
on January 1, 1975, the plan holds no employer real property. After 
such election and before January 1, 1985 70 the plan may not ac-
quire any employer real property. 

(d) For purposes of this section— 
(1) The term ‘‘employer security’’ means a security issued 

by an employer of employees covered by the plan, or by an af-
filiate of such employer. A contract to which section 408(b)(5) 
applies shall not be treated as a security for purposes of this 
section. 

(2) The term ‘‘employer real property’’ means real property 
(and related personal property) which is leased to an employer 
of employees covered by the plan, or to an affiliate of such em-
ployer. For purposes of determining the time at which a plan 
acquires employer real property for purposes of this section, 
such property shall be deemed to be acquired by the plan on 
the date on which the plan acquires the property or on the 
date on which the lease to the employer (or affiliate) is entered 
into, whichever is later. 

(3)(A) The term ‘‘eligible individual account plan’’ means 
an individual account plan which is (i) a profit-sharing, stock 
bonus, thrift, or savings plan; (ii) an employee stock ownership 
plan; or (iii) a money purchase plan which was in existence on 
the date of enactment of this Act øSeptember 2, 1974¿ and 
which on such date invested primarily in qualifying employer 
securities. Such term excludes an individual retirement ac-
count or annuity described in section 408 of the Internal Rev-
enue Code of 1986. 

(B) Notwithstanding subparagraph (A), a plan shall be 
treated as an eligible individual account plan with respect to 
the acquisition or holding of qualifying employer real property 
or qualifying employer securities only if such plan explicitly 
provides for acquisition and holding of qualifying employer se-
curities or qualifying employer real property (as the case may 
be). In the case of a plan in existence on the date of enactment 
of this Act øSeptember 2, 1974¿, this subparagraph shall not 
take effect until January 1, 1976. 

(C) The term ‘‘eligible individual account plan’’ does not in-
clude any individual account plan the benefits of which are 
taken into account in determining the benefits payable to a 
participant under any defined benefit plan. 

(4) The term ‘‘qualifying employer real property’’ means 
parcels of employer real property— 
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(A) if a substantial number of the parcels are dis-
persed geographically; 

(B) if each parcel of real property and the improve-
ments thereon are suitable (or adaptable without excessive 
cost) for more than one use; 

(C) even if all of such real property is leased to one 
lessee (which may be an employer, or an affiliate of an em-
ployer); and 

(D) if the acquisition and retention of such property 
comply with the provisions of this part (other than section 
404(a)(1)(B) to the extent it requires diversification, and 
sections 404(a)(1)(C), 406, and subsection (a) of this sec-
tion). 
(5) The term ‘‘qualifying employer security’’ means an em-

ployer security which is— 
(A) stock, 
(B) a marketable obligation (as defined in subsection 

(e)), or 
(C) an interest in a publicly traded partnership (as de-

fined in section 7704(b) of the Internal Revenue Code of 
1986), but only if such partnership is an existing partner-
ship as defined in section 10211(c)(2)(A) of the Revenue 
Act of 1987 (Public Law 100–203). ø26 U.S.C. 7704 note; 
101 Stat. 1330–405¿. 

After December 17, 1987, in the case of a plan other than an 
eligible individual account plan, an employer security described 
in subparagraph (A) or (C) shall be considered a qualifying em-
ployer security only if such employer security satisfies the re-
quirements of subsection (f)(1). 

(6) The term ‘‘employee stock ownership plan’’ means an 
individual account plan— 

(A) which is a stock bonus plan which is qualified, or 
a stock bonus plan and money purchase plan both of which 
are qualified, under section 401 of the Internal Revenue 
Code of 1986, and which is designed to invest primarily in 
qualifying employer securities, and 

(B) which meets such other requirements as the Sec-
retary of the Treasury may prescribe by regulation. 
(7) A corporation is an affiliate of an employer if it is a 

member of any controlled group of corporations (as defined in 
section 1563(a) of the Internal Revenue Code of 1986, except 
that ‘‘applicable percentage’’ shall be substituted for ‘‘80 per-
cent’’ wherever the latter percentage appears in such section) 
of which the employer who maintains the plan is a member. 
For purposes of the preceding sentence, the term ‘‘applicable 
percentage’’ means 50 percent, or such lower percentage as the 
Secretary may prescribe by regulation. A person other than a 
corporation shall be treated as an affiliate of an employer to 
the extent provided in regulations of the Secretary. An em-
ployer which is a person other than a corporation shall be 
treated as affiliated with another person to the extent provided 
by regulations of the Secretary. Regulations under this para-
graph shall be prescribed only after consultation and coordina-
tion with the Secretary of the Treasury. 

VerDate Nov 24 2008 19:35 Feb 28, 2023 Jkt 000000 PO 00000 Frm 00236 Fmt 9001 Sfmt 6601 G:\COMP\ERISA\ERISAO1.BEL HOLC

February 28, 2023 

G:\COMP\ERISA\EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 19....XML

    
As Amended Through P.L. 117-328, Enacted December 29, 2022



237 Sec. 407 ERISA 

(8) The Secretary may prescribe regulations specifying the 
extent to which conversions, splits, the exercise of rights, and 
similar transactions are not treated as acquisitions. 

(9) For purposes of this section, an arrangement which 
consists of a defined benefit plan and an individual account 
plan shall be treated as 1 plan if the benefits of such indi-
vidual account plan are taken into account in determining the 
benefits payable under such defined benefit plan. 
(e) For purposes of subsection (d)(5), the term ‘‘marketable obli-

gation’’ means a bond, debenture, note, or certificate, or other evi-
dence of indebtedness (hereinafter in this subsection referred to as 
‘‘obligation’’) if— 

(1) such obligation is acquired— 
(A) on the market, either (i) at the price of the obliga-

tion prevailing on a national securities exchange which is 
registered with the Securities and Exchange Commission, 
or (ii) if the obligation is not traded on such a national se-
curities exchange, at a price not less favorable to the plan 
than the offering price for the obligation as established by 
current bid and asked prices quoted by persons inde-
pendent of the issuer; 

(B) from an underwriter, at a price (i) not in excess of 
the public offering price for the obligation as set forth in 
a prospectus or offering circular filed with the Securities 
and Exchange Commission, and (ii) at which a substantial 
portion of the same issue is acquired by persons inde-
pendent of the issuer; or 

(C) directly from the issuer, at a price not less favor-
able to the plan than the price paid currently for a sub-
stantial portion of the same issue by persons independent 
of the issuer; 
(2) immediately following acquisition of such obligation— 

(A) not more than 25 percent of the aggregate amount 
of obligations issued in such issue and outstanding at the 
time of acquisition is held by the plan, and 

(B) at least 50 percent of the aggregate amount re-
ferred to in subparagraph (A) is held by persons inde-
pendent of the issuer; and 
(3) immediately following acquisition of the obligation, not 

more than 25 percent of the assets of the plan is invested in 
obligations of the employer or an affiliate of the employer. 
(f)(1) Stock satisfies the requirements of this paragraph if, im-

mediately following the acquisition of such stock— 
(A) no more than 25 percent of the aggregate amount of 

stock of the same class issued and outstanding at the time of 
acquisition is held by the plan, and 

(B) at least 50 percent of the aggregate amount referred to 
in subparagraph (A) is held by persons independent of the 
issuer. 
(2) Until January 1, 1993, a plan shall not be treated as vio-

lating subsection (a) solely by holding stock which fails to satisfy 
the requirements of paragraph (1) if such stock— 

(A) has been so held since December 17, 1987, or 
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(B) was acquired after December 17, 1987, pursuant to a 
legally binding contract in effect on December 17, 1987, and 
has been so held at all times after the acquisition. 

EXEMPTIONS FROM PROHIBITED TRANSACTIONS 

SEC. 408. ø1108¿ (a) The Secretary shall establish an exemp-
tion procedure for purposes of this subsection. Pursuant to such 
procedure, he may grant a conditional or unconditional exemption 
of any fiduciary or transaction, or class of fiduciaries or trans-
actions, from all or part of the restrictions imposed by sections 406 
and 407(a). Action under this subsection may be taken only after 
consultation and coordination with the Secretary of the Treasury. 
An exemption granted under this section shall not relieve a fidu-
ciary from any other applicable provision of this Act. The Secretary 
may not grant an exemption under this subsection unless he finds 
that such exemption is— 

(1) administratively feasible, 
(2) in the interests of the plan and of its participants and 

beneficiaries, and 
(3) protective of the rights of participants and beneficiaries 

of such plan. 
Before granting an exemption under this subsection from section 
406(a) or 407(a), the Secretary shall publish notice in the Federal 
Register of the pendency of the exemption, shall require that ade-
quate notice be given to interested persons, and shall afford inter-
ested persons opportunity to present views. The Secretary may not 
grant an exemption under this subsection from section 406(b) un-
less he affords an opportunity for a hearing and makes a deter-
mination on the record with respect to the findings required by 
paragraphs (1), (2), and (3) of this subsection. 

(b) The prohibitions provided in section 406 shall not apply to 
any of the following transactions: 

(1) Any loans made by the plan to parties in interest who 
are participants or beneficiaries of the plan if such loans (A) 
are available to all such participants and beneficiaries on a 
reasonably equivalent basis, (B) are not made available to 
highly compensated employees (within the meaning of section 
414(q) of the Internal Revenue Code of 1986) in an amount 
greater than the amount made available to other employees, 
(C) are made in accordance with specific provisions regarding 
such loans set forth in the plan, (D) bear a reasonable rate of 
interest, and (E) are adequately secured. A loan made by a 
plan shall not fail to meet the requirements of the preceding 
sentence by reason of a loan repayment suspension described 
under section 414(u)(4) of the Internal Revenue Code of 1986. 

(2)(A) Contracting or making reasonable arrangements 
with a party in interest for office space, or legal, accounting, 
or other services necessary for the establishment or operation 
of the plan, if no more than reasonable compensation is paid 
therefor. 

(B)(i) No contract or arrangement for services between a 
covered plan and a covered service provider, and no extension 
or renewal of such a contract or arrangement, is reasonable 
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within the meaning of this paragraph unless the requirements 
of this clause are met. 

(ii)(I) For purposes of this subparagraph: 
(aa) The term ‘‘covered plan’’ means a group health 

plan as defined section 733(a). 
(bb) The term ‘‘covered service provider’’ means a serv-

ice provider that enters into a contract or arrangement 
with the covered plan and reasonably expects $1,000 (or 
such amount as the Secretary may establish in regulations 
to account for inflation since the date of enactment of the 
Consolidated Appropriations Act, 2021, as appropriate) or 
more in compensation, direct or indirect, to be received in 
connection with providing one or more of the following 
services, pursuant to the contract or arrangement, regard-
less of whether such services will be performed, or such 
compensation received, by the covered service provider, an 
affiliate, or a subcontractor: 

(AA) Brokerage services, for which the covered 
service provider, an affiliate, or a subcontractor rea-
sonably expects to receive indirect compensation or di-
rect compensation described in item (dd), provided to 
a covered plan with respect to selection of insurance 
products (including vision and dental), recordkeeping 
services, medical management vendor, benefits admin-
istration (including vision and dental), stop-loss insur-
ance, pharmacy benefit management services, wellness 
services, transparency tools and vendors, group pur-
chasing organization preferred vendor panels, disease 
management vendors and products, compliance serv-
ices, employee assistance programs, or third party ad-
ministration services. 

(BB) Consulting, for which the covered service 
provider, an affiliate, or a subcontractor reasonably ex-
pects to receive indirect compensation or direct com-
pensation described in item (dd), related to the devel-
opment or implementation of plan design, insurance or 
insurance product selection (including vision and den-
tal), recordkeeping, medical management, benefits ad-
ministration selection (including vision and dental), 
stop-loss insurance, pharmacy benefit management 
services, wellness design and management services, 
transparency tools, group purchasing organization 
agreements and services, participation in and services 
from preferred vendor panels, disease management, 
compliance services, employee assistance programs, or 
third party administration services. 
(cc) The term ‘‘affiliate’’, with respect to a covered 

service provider, means an entity that directly or indirectly 
(through one or more intermediaries) controls, is controlled 
by, or is under common control with, such provider, or is 
an officer, director, or employee of, or partner in, such pro-
vider. 

(dd)(AA) The term ‘‘compensation’’ means anything of 
monetary value, but does not include non-monetary com-
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pensation valued at $250 (or such amount as the Secretary 
may establish in regulations to account for inflation since 
the date of enactment of the Consolidated Appropriations 
Act, 2021, as appropriate) or less, in the aggregate, during 
the term of the contract or arrangement. 

(BB) The term ‘‘direct compensation’’ means com-
pensation received directly from a covered plan. 

(CC) The term ‘‘indirect compensation’’ means com-
pensation received from any source other than the covered 
plan, the plan sponsor, the covered service provider, or an 
affiliate. Compensation received from a subcontractor is in-
direct compensation, unless it is received in connection 
with services performed under a contract or arrangement 
with a subcontractor. 

(ee) The term ‘‘responsible plan fiduciary’’ means a fi-
duciary with authority to cause the covered plan to enter 
into, or extend or renew, the contract or arrangement. 

(ff) The term ‘‘subcontractor’’ means any person or en-
tity (or an affiliate of such person or entity) that is not an 
affiliate of the covered service provider and that, pursuant 
to a contract or arrangement with the covered service pro-
vider or an affiliate, reasonably expects to receive $1,000 
(or such amount as the Secretary may establish in regula-
tions to account for inflation since the date of enactment 
of the Consolidated Appropriations Act, 2021, as appro-
priate) or more in compensation for performing one or 
more services described in item (bb) under a contract or 
arrangement with the covered plan. 
(II) For purposes of this subparagraph, a description of 

compensation or cost may be expressed as a monetary amount, 
formula, or a per capita charge for each enrollee or, if the com-
pensation or cost cannot reasonably be expressed in such 
terms, by any other reasonable method, including a disclosure 
that additional compensation may be earned but may not be 
calculated at the time of contract if such a disclosure includes 
a description of the circumstances under which the additional 
compensation may be earned and a reasonable and good faith 
estimate if the covered service provider cannot otherwise read-
ily describe compensation or cost and explains the methodology 
and assumptions used to prepare such estimate. Any such de-
scription shall contain sufficient information to permit evalua-
tion of the reasonableness of the compensation or cost. 

(III) No person or entity is a ‘‘covered service provider’’ 
within the meaning of subclause (I)(bb) solely on the basis of 
providing services as an affiliate or a subcontractor that is per-
forming one or more of the services described in subitem (AA) 
or (BB) of such subclause under the contract or arrangement 
with the covered plan. 

(iii) A covered service provider shall disclose to a respon-
sible plan fiduciary, in writing, the following: 

(I) A description of the services to be provided to the 
covered plan pursuant to the contract or arrangement. 

(II) If applicable, a statement that the covered service 
provider, an affiliate, or a subcontractor will provide, or 
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reasonably expects to provide, services pursuant to the 
contract or arrangement directly to the covered plan as a 
fiduciary (within the meaning of section 3(21)). 

(III) A description of all direct compensation, either in 
the aggregate or by service, that the covered service pro-
vider, an affiliate, or a subcontractor reasonably expects to 
receive in connection with the services described in sub-
clause (I). 

(IV)(aa) A description of all indirect compensation that 
the covered service provider, an affiliate, or a subcon-
tractor reasonably expects to receive in connection with 
the services described in subclause (I)— 

(AA) including compensation from a vendor to a 
brokerage firm based on a structure of incentives not 
solely related to the contract with the covered plan; 
and 

(BB) not including compensation received by an 
employee from an employer on account of work per-
formed by the employee. 
(bb) A description of the arrangement between the 

payer and the covered service provider, an affiliate, or a 
subcontractor, as applicable, pursuant to which such indi-
rect compensation is paid. 

(cc) Identification of the services for which the indirect 
compensation will be received, if applicable. 

(dd) Identification of the payer of the indirect com-
pensation. 

(V) A description of any compensation that will be 
paid among the covered service provider, an affiliate, or a 
subcontractor, in connection with the services described in 
subclause (I) if such compensation is set on a transaction 
basis (such as commissions, finder’s fees, or other similar 
incentive compensation based on business placed or re-
tained), including identification of the services for which 
such compensation will be paid and identification of the 
payers and recipients of such compensation (including the 
status of a payer or recipient as an affiliate or a subcon-
tractor), regardless of whether such compensation also is 
disclosed pursuant to subclause (III) or (IV). 

(VI) A description of any compensation that the cov-
ered service provider, an affiliate, or a subcontractor rea-
sonably expects to receive in connection with termination 
of the contract or arrangement, and how any prepaid 
amounts will be calculated and refunded upon such termi-
nation. 
(iv) A covered service provider shall disclose to a respon-

sible plan fiduciary, in writing a description of the manner in 
which the compensation described in clause (iii), as applicable, 
will be received. 

(v)(I) A covered service provider shall disclose the informa-
tion required under clauses (iii) and (iv) to the responsible plan 
fiduciary not later than the date that is reasonably in advance 
of the date on which the contract or arrangement is entered 
into, and extended or renewed. 
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(II) A covered service provider shall disclose any change to 
the information required under clause (iii) and (iv) as soon as 
practicable, but not later than 60 days from the date on which 
the covered service provider is informed of such change, unless 
such disclosure is precluded due to extraordinary cir-
cumstances beyond the covered service provider’s control, in 
which case the information shall be disclosed as soon as prac-
ticable. 

(vi)(I) Upon the written request of the responsible plan fi-
duciary or covered plan administrator, a covered service pro-
vider shall furnish any other information relating to the com-
pensation received in connection with the contract or arrange-
ment that is required for the covered plan to comply with the 
reporting and disclosure requirements under this Act. 

(II) The covered service provider shall disclose the informa-
tion required under clause (iii)(I) reasonably in advance of the 
date upon which such responsible plan fiduciary or covered 
plan administrator states that it is required to comply with the 
applicable reporting or disclosure requirement, unless such dis-
closure is precluded due to extraordinary circumstances beyond 
the covered service provider’s control, in which case the infor-
mation shall be disclosed as soon as practicable. 

(vii) No contract or arrangement will fail to be reasonable 
under this subparagraph solely because the covered service 
provider, acting in good faith and with reasonable diligence, 
makes an error or omission in disclosing the information re-
quired pursuant to clause (iii) (or a change to such information 
disclosed pursuant to clause (v)(II)) or clause (vi), provided that 
the covered service provider discloses the correct information to 
the responsible plan fiduciary as soon as practicable, but not 
later than 30 days from the date on which the covered service 
provider knows of such error or omission. 

(viii)(I) Pursuant to subsection (a), subparagraphs (C) and 
(D) of section 406(a)(1) shall not apply to a responsible plan fi-
duciary, notwithstanding any failure by a covered service pro-
vider to disclose information required under clause (iii), if the 
following conditions are met: 

(aa) The responsible plan fiduciary did not know that 
the covered service provider failed or would fail to make 
required disclosures and reasonably believed that the cov-
ered service provider disclosed the information required to 
be disclosed. 

(bb) The responsible plan fiduciary, upon discovering 
that the covered service provider failed to disclose the re-
quired information, requests in writing that the covered 
service provider furnish such information. 

(cc) If the covered service provider fails to comply with 
a written request described in subclause (II) within 90 
days of the request, the responsible plan fiduciary notifies 
the Secretary of the covered service provider’s failure, in 
accordance with subclauses (II) and (III). 
(II) A notice described in subclause (I)(cc) shall contain— 

(aa) the name of the covered plan; 
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(bb) the plan number used for the annual report on 
the covered plan; 

(cc) the plan sponsor’s name, address, and employer 
identification number; 

(dd) the name, address, and telephone number of the 
responsible plan fiduciary; 

(ee) the name, address, phone number, and, if known, 
employer identification number of the covered service pro-
vider; 

(ff) a description of the services provided to the cov-
ered plan; 

(gg) a description of the information that the covered 
service provider failed to disclose; 

(hh) the date on which such information was re-
quested in writing from the covered service provider; and 

(ii) a statement as to whether the covered service pro-
vider continues to provide services to the plan. 
(III) A notice described in subclause (I)(cc) shall be filed 

with the Department not later than 30 days following the ear-
lier of— 

(aa) The covered service provider’s refusal to furnish 
the information requested by the written request described 
in subclause (I)(bb); or 

(bb) 90 days after the written request referred to in 
subclause (I)(cc) is made. 
(IV) If the covered service provider fails to comply with the 

written request under subclause (I)(bb) within 90 days of such 
request, the responsible plan fiduciary shall determine whether 
to terminate or continue the contract or arrangement under 
section 404. If the requested information relates to future serv-
ices and is not disclosed promptly after the end of the 90-day 
period, the responsible plan fiduciary shall terminate the con-
tract or arrangement as expeditiously as possible, consistent 
with such duty of prudence. 

(ix) Nothing in this subparagraph shall be construed to su-
persede any provision of State law that governs disclosures by 
parties that provide the services described in this section, ex-
cept to the extent that such law prevents the application of a 
requirement of this section. 

(3) A loan to an employee stock ownership plan (as defined 
in section 407(d)(6)), if— 

(A) such loan is primarily for the benefit of partici-
pants and beneficiaries of the plan, and 

(B) such loan is at an interest rate which is not in ex-
cess of a reasonable rate. 

If the plan gives collateral to a party in interest for such loan, 
such collateral may consist only of qualifying employer securi-
ties (as defined in section 407(d)(5)). 

(4) The investment of all or part of a plan’s assets in de-
posits which bear a reasonable interest rate in a bank or simi-
lar financial institution supervised by the United States or a 
State, if such bank or other institution is a fiduciary of such 
plan and if— 
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(A) the plan covers only employees of such bank or 
other institution and employees of affiliates of such bank 
or other institution, or 

(B) such investment is expressly authorized by a provi-
sion of the plan or by a fiduciary (other than such bank 
or institution or affiliate thereof) who is expressly empow-
ered by the plan to so instruct the trustee with respect to 
such investment. 
(5) Any contract for life insurance, health insurance, or an-

nuities with one or more insurers which are qualified to do 
business in a State, if the plan pays no more than adequate 
consideration, and if each such insurer or insurers is— 

(A) the employer maintaining the plan, or 
(B) a party in interest which is wholly owned (directly 

or indirectly) by the employer maintaining the plan, or by 
any person which is a party in interest with respect to the 
plan, but only if the total premiums and annuity consider-
ations written by such insurers for life insurance, health 
insurance, or annuities for all plans (and their employers) 
with respect to which such insurers are parties in interest 
(not including premiums or annuity considerations written 
by the employer maintaining the plan) do not exceed 5 per-
cent of the total premiums and annuity considerations 
written for all lines of insurance in that year by such in-
surers (not including premiums or annuity considerations 
written by the employer maintaining the plan). 
(6) The providing of any ancillary service by a bank or 

similar financial institution supervised by the United States or 
a State, if such bank or other institution is a fiduciary of such 
plan, and if— 

(A) such bank or similar financial institution has 
adopted adequate internal safeguards which assure that 
the providing of such ancillary service is consistent with 
sound banking and financial practice, as determined by 
Federal or State supervisory authority, and 

(B) the extent to which such ancillary service is pro-
vided is subject to specific guidelines issued by such bank 
or similar financial institution (as determined by the Sec-
retary after consultation with Federal and State super-
visory authority), and adherence to such guidelines would 
reasonably preclude such bank or similar financial institu-
tion from providing such ancillary service (i) in an exces-
sive or unreasonable manner, and (ii) in a manner that 
would be inconsistent with the best interests of partici-
pants and beneficiaries of employee benefit plans. 

Such ancillary services shall not be provided at more than rea-
sonable compensation. 

(7) The exercise of a privilege to convert securities, to the 
extent provided in regulations of the Secretary, but only if the 
plan receives no less than adequate consideration pursuant to 
such conversion. 

(8) Any transaction between a plan and (i) a common or 
collective trust fund or pooled investment fund maintained by 
a party in interest which is a bank or trust company super-
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vised by a State or Federal agency or (ii) a pooled investment 
fund of an insurance company qualified to do business in a 
State, if— 

(A) the transaction is a sale or purchase of an interest 
in the fund, 

(B) the bank, trust company, or insurance company re-
ceives not more than reasonable compensation, and 

(C) such transaction is expressly permitted by the in-
strument under which the plan is maintained, or by a fidu-
ciary (other than the bank, trust company, or insurance 
company, or an affiliate thereof) who has authority to 
manage and control the assets of the plan. 
(9) The making by a fiduciary of a distribution of the as-

sets of the plan in accordance with the terms of the plan if 
such assets are distributed in the same manner as provided 
under section 4044 of this Act (relating to allocation of assets). 

(10) Any transaction required or permitted under part 1 of 
subtitle E of title IV. 

(11) A merger of multiemployer plans, or the transfer of 
assets or liabilities between multiemployer plans, determined 
by the Pension Benefit Guaranty Corporation to meet the re-
quirements of section 4231. 

(12) The sale by a plan to a party in interest on or after 
December 18, 1987, of any stock, if— 

(A) the requirements of paragraphs (1) and (2) of sub-
section (e) are met with respect to such stock, 

(B) on the later of the date on which the stock was ac-
quired by the plan, or January 1, 1975, such stock con-
stituted a qualifying employer security (as defined in sec-
tion 407(d)(5) as then in effect), and 

(C) such stock does not constitute a qualifying em-
ployer security (as defined in section 407(d)(5) as in effect 
at the time of the sale). 
(13) Any transfer made before January 1, 2033, of excess 

pension assets from a defined benefit plan to a retiree health 
account in a qualified transfer permitted under section 420 of 
the Internal Revenue Code of 1986 (as in effect on the date of 
enactment of the SECURE 2.0 Act of 2022). 

(14) Any transaction in connection with the provision of in-
vestment advice described in section 3(21)(A)(ii) to a partici-
pant or beneficiary of an individual account plan that permits 
such participant or beneficiary to direct the investment of as-
sets in their individual account, if— 

(A) the transaction is— 
(i) the provision of the investment advice to the 

participant or beneficiary of the plan with respect to 
a security or other property available as an invest-
ment under the plan, 

(ii) the acquisition, holding, or sale of a security or 
other property available as an investment under the 
plan pursuant to the investment advice, or 

(iii) the direct or indirect receipt of fees or other 
compensation by the fiduciary adviser or an affiliate 
thereof (or any employee, agent, or registered rep-
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resentative of the fiduciary adviser or affiliate) in con-
nection with the provision of the advice or in connec-
tion with an acquisition, holding, or sale of a security 
or other property available as an investment under 
the plan pursuant to the investment advice; and 
(B) the requirements of subsection (g) are met. 

(15)(A) Any transaction involving the purchase or sale of 
securities, or other property (as determined by the Secretary), 
between a plan and a party in interest (other than a fiduciary 
described in section 3(21)(A)) with respect to a plan if— 

(i) the transaction involves a block trade, 
(ii) at the time of the transaction, the interest of the 

plan (together with the interests of any other plans main-
tained by the same plan sponsor), does not exceed 10 per-
cent of the aggregate size of the block trade, 

(iii) the terms of the transaction, including the price, 
are at least as favorable to the plan as an arm’s length 
transaction, and 

(iv) the compensation associated with the purchase 
and sale is not greater than the compensation associated 
with an arm’s length transaction with an unrelated party. 
(B) For purposes of this paragraph, the term ‘‘block trade’’ 

means any trade of at least 10,000 shares or with a market 
value of at least $200,000 which will be allocated across two 
or more unrelated client accounts of a fiduciary. 

(16) Any transaction involving the purchase or sale of se-
curities, or other property (as determined by the Secretary), be-
tween a plan and a party in interest if— 

(A) the transaction is executed through an electronic 
communication network, alternative trading system, or 
similar execution system or trading venue subject to regu-
lation and oversight by— 

(i) the applicable Federal regulating entity, or 
(ii) such foreign regulatory entity as the Secretary 

may determine by regulation, 
(B) either— 

(i) the transaction is effected pursuant to rules de-
signed to match purchases and sales at the best price 
available through the execution system in accordance 
with applicable rules of the Securities and Exchange 
Commission or other relevant governmental authority, 
or 

(ii) neither the execution system nor the parties to 
the transaction take into account the identity of the 
parties in the execution of trades, 
(C) the price and compensation associated with the 

purchase and sale are not greater than the price and com-
pensation associated with an arm’s length transaction with 
an unrelated party, 

(D) if the party in interest has an ownership interest 
in the system or venue described in subparagraph (A), the 
system or venue has been authorized by the plan sponsor 
or other independent fiduciary for transactions described 
in this paragraph, and 

VerDate Nov 24 2008 19:35 Feb 28, 2023 Jkt 000000 PO 00000 Frm 00246 Fmt 9001 Sfmt 6601 G:\COMP\ERISA\ERISAO1.BEL HOLC

February 28, 2023 

G:\COMP\ERISA\EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 19....XML

    
As Amended Through P.L. 117-328, Enacted December 29, 2022



247 Sec. 408 ERISA 

(E) not less than 30 days prior to the initial trans-
action described in this paragraph executed through any 
system or venue described in subparagraph (A), a plan fi-
duciary is provided written or electronic notice of the exe-
cution of such transaction through such system or venue. 
(17)(A) Transactions described in subparagraphs (A), (B), 

and (D) of section 406(a)(1) between a plan and a person that 
is a party in interest other than a fiduciary (or an affiliate) 
who has or exercises any discretionary authority or control 
with respect to the investment of the plan assets involved in 
the transaction or renders investment advice (within the mean-
ing of section 3(21)(A)(ii)) with respect to those assets, solely 
by reason of providing services to the plan or solely by reason 
of a relationship to such a service provider described in sub-
paragraph (F), (G), (H), or (I) of section 3(14), or both, but only 
if in connection with such transaction the plan receives no less, 
nor pays no more, than adequate consideration. 

(B) For purposes of this paragraph, the term ‘‘adequate 
consideration’’ means— 

(i) in the case of a security for which there is a 
generally recognized market— 

(I) the price of the security prevailing on a na-
tional securities exchange which is registered 
under section 6 of the Securities Exchange Act of 
1934, taking into account factors such as the size 
of the transaction and marketability of the secu-
rity, or 

(II) if the security is not traded on such a na-
tional securities exchange, a price not less favor-
able to the plan than the offering price for the se-
curity as established by the current bid and asked 
prices quoted by persons independent of the issuer 
and of the party in interest, taking into account 
factors such as the size of the transaction and 
marketability of the security, and 
(ii) in the case of an asset other than a security 

for which there is a generally recognized market, the 
fair market value of the asset as determined in good 
faith by a fiduciary or fiduciaries in accordance with 
regulations prescribed by the Secretary. 

(18) FOREIGN EXCHANGE TRANSACTIONS.—Any foreign ex-
change transactions, between a bank or broker-dealer (or any 
affiliate of either), and a plan (as defined in section 3(3)) with 
respect to which such bank or broker-dealer (or affiliate) is a 
trustee, custodian, fiduciary, or other party in interest, if— 

(A) the transaction is in connection with the purchase, 
holding, or sale of securities or other investment assets 
(other than a foreign exchange transaction unrelated to 
any other investment in securities or other investment as-
sets), 

(B) at the time the foreign exchange transaction is en-
tered into, the terms of the transaction are not less favor-
able to the plan than the terms generally available in com-
parable arm’s length foreign exchange transactions be-
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tween unrelated parties, or the terms afforded by the bank 
or broker-dealer (or any affiliate of either) in comparable 
arm’s-length foreign exchange transactions involving unre-
lated parties, 

(C) the exchange rate used by such bank or broker- 
dealer (or affiliate) for a particular foreign exchange trans-
action does not deviate by more than 3 percent from the 
interbank bid and asked rates for transactions of com-
parable size and maturity at the time of the transaction as 
displayed on an independent service that reports rates of 
exchange in the foreign currency market for such currency, 
and 

(D) the bank or broker-dealer (or any affiliate of ei-
ther) does not have investment discretion, or provide in-
vestment advice, with respect to the transaction. 
(19) CROSS TRADING.—Any transaction described in sec-

tions 406(a)(1)(A) and 406(b)(2) involving the purchase and 
sale of a security between a plan and any other account man-
aged by the same investment manager, if— 

(A) the transaction is a purchase or sale, for no consid-
eration other than cash payment against prompt delivery 
of a security for which market quotations are readily avail-
able, 

(B) the transaction is effected at the independent cur-
rent market price of the security (within the meaning of 
section 270.17a–7(b) of title 17, Code of Federal Regula-
tions), 

(C) no brokerage commission, fee (except for cus-
tomary transfer fees, the fact of which is disclosed pursu-
ant to subparagraph (D)), or other remuneration is paid in 
connection with the transaction, 

(D) a fiduciary (other than the investment manager 
engaging in the cross-trades or any affiliate) for each plan 
participating in the transaction authorizes in advance of 
any cross-trades (in a document that is separate from any 
other written agreement of the parties) the investment 
manager to engage in cross trades at the investment man-
ager’s discretion, after such fiduciary has received disclo-
sure regarding the conditions under which cross trades 
may take place (but only if such disclosure is separate 
from any other agreement or disclosure involving the asset 
management relationship), including the written policies 
and procedures of the investment manager described in 
subparagraph (H), 

(E) each plan participating in the transaction has as-
sets of at least $100,000,000, except that if the assets of 
a plan are invested in a master trust containing the assets 
of plans maintained by employers in the same controlled 
group (as defined in section 407(d)(7)), the master trust 
has assets of at least $100,000,000, 

(F) the investment manager provides to the plan fidu-
ciary who authorized cross trading under subparagraph 
(D) a quarterly report detailing all cross trades executed 
by the investment manager in which the plan participated 
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during such quarter, including the following information, 
as applicable: (i) the identity of each security bought or 
sold; (ii) the number of shares or units traded; (iii) the par-
ties involved in the cross-trade; and (iv) trade price and 
the method used to establish the trade price, 

(G) the investment manager does not base its fee 
schedule on the plan’s consent to cross trading, and no 
other service (other than the investment opportunities and 
cost savings available through a cross trade) is conditioned 
on the plan’s consent to cross trading, 

(H) the investment manager has adopted, and cross- 
trades are effected in accordance with, written cross-trad-
ing policies and procedures that are fair and equitable to 
all accounts participating in the cross-trading program, 
and that include a description of the manager’s pricing 
policies and procedures, and the manager’s policies and 
procedures for allocating cross trades in an objective man-
ner among accounts participating in the cross-trading pro-
gram, and 

(I) the investment manager has designated an indi-
vidual responsible for periodically reviewing such pur-
chases and sales to ensure compliance with the written 
policies and procedures described in subparagraph (H), 
and following such review, the individual shall issue an 
annual written report no later than 90 days following the 
period to which it relates signed under penalty of perjury 
to the plan fiduciary who authorized cross trading under 
subparagraph (D) describing the steps performed during 
the course of the review, the level of compliance, and any 
specific instances of non-compliance. 

The written report under subparagraph (I) shall also notify the 
plan fiduciary of the plan’s right to terminate participation in 
the investment manager’s cross-trading program at any time. 

(20)(A) Except as provided in subparagraphs (B) and (C), 
a transaction described in section 406(a) in connection with the 
acquisition, holding, or disposition of any security or com-
modity, if the transaction is corrected before the end of the cor-
rection period. 

(B) Subparagraph (A) does not apply to any transaction be-
tween a plan and a plan sponsor or its affiliates that involves 
the acquisition or sale of an employer security (as defined in 
section 407(d)(1)) or the acquisition, sale, or lease of employer 
real property (as defined in section 407(d)(2)). 

(C) In the case of any fiduciary or other party in interest 
(or any other person knowingly participating in such trans-
action), subparagraph (A) does not apply to any transaction if, 
at the time the transaction occurs, such fiduciary or party in 
interest (or other person) knew (or reasonably should have 
known) that the transaction would (without regard to this 
paragraph) constitute a violation of section 406(a). 

(D) For purposes of this paragraph, the term ‘‘correction 
period’’ means, in connection with a fiduciary or party in inter-
est (or other person knowingly participating in the trans-
action), the 14-day period beginning on the date on which such 
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fiduciary or party in interest (or other person) discovers, or 
reasonably should have discovered, that the transaction would 
(without regard to this paragraph) constitute a violation of sec-
tion 406(a). 

(E) For purposes of this paragraph— 
(i) The term ‘‘security’’ has the meaning given such 

term by section 475(c)(2) of the Internal Revenue Code of 
1986 (without regard to subparagraph (F)(iii) and the last 
sentence thereof). 

(ii) The term ‘‘commodity’’ has the meaning given such 
term by section 475(e)(2) of such Code (without regard to 
subparagraph (D)(iii) thereof). 

(iii) The term ‘‘correct’’ means, with respect to a trans-
action— 

(I) to undo the transaction to the extent possible 
and in any case to make good to the plan or affected 
account any losses resulting from the transaction, and 

(II) to restore to the plan or affected account any 
profits made through the use of assets of the plan. 

(21) The provision of a de minimis financial incentive de-
scribed in section 401(k)(4)(A) or section 403(b)(12)(A) of the 
Internal Revenue Code of 1986. 
(c) Nothing in section 406 shall be construed to prohibit any fi-

duciary from— 
(1) receiving any benefit to which he may be entitled as a 

participant or beneficiary in the plan, so long as the benefit is 
computed and paid on a basis which is consistent with the 
terms of the plan as applied to all other participants and bene-
ficiaries; 

(2) receiving any reasonable compensation for services ren-
dered, or for the reimbursement of expenses properly and actu-
ally incurred, in the performance of his duties with the plan; 
except that no person so serving who already receives full time 
pay from an employer or an association of employers, whose 
employees are participants in the plan, or from an employee 
organization whose members are participants in such plan 
shall receive compensation from such plan, except for reim-
bursement of expenses properly and actually incurred; or 

(3) serving as a fiduciary in addition to being an officer, 
employee, agent, or other representative of a party in interest. 
(d)(1) Section 407(b) and subsections (b), (c), and (e) of this sec-

tion shall not apply to a transaction in which a plan directly or in-
directly— 

(A) lends any part of the corpus or income of the plan to, 
(B) pays any compensation for personal services rendered 

to the plan to, or 
(C) acquires for the plan any property from, or sells any 

property to, 
any person who is with respect to the plan an owner-employee (as 
defined in section 401(c)(3) of the Internal Revenue Code of 1986), 
a member of the family (as defined in section 267(c)(4) of such 
Code) of any such owner-employee, or any corporation in which any 
such owner-employee owns, directly or indirectly, 50 percent or 
more of the total combined voting power of all classes of stock enti-
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tled to vote or 50 percent or more of the total value of shares of 
all classes of stock of the corporation. 

(2)(A) For purposes of paragraph (1), the following shall be 
treated as owner-employees: 

(i) A shareholder-employee. 
(ii) A participant or beneficiary of an individual retirement 

plan (as defined in section 7701(a)(37) of the Internal Revenue 
Code of 1986). 

(iii) An employer or association of employees which estab-
lishes such an individual retirement plan under section 408(c) 
of such Code. 
(B) Paragraph (1)(C) shall not apply to a transaction which 

consists of a sale of employer securities to an employee stock own-
ership plan (as defined in section 407(d)(6)) by a shareholder-em-
ployee, a member of the family (as defined in section 267(c)(4) of 
such Code) of any such owner-employee, or a corporation in which 
such a shareholder-employee owns stock representing a 50 percent 
or greater interest described in paragraph (1). 

(C) For purposes of paragraph (1)(A), the term ‘‘owner-em-
ployee’’ shall only include a person described in clause (ii) or (iii) 
of subparagraph (A). 

(3) For purposes of paragraph (2), the term ‘‘shareholder-em-
ployee’’ means an employee or officer of an S corporation (as de-
fined in section 1361(a)(1) of such Code) who owns (or is considered 
as owning within the meaning of section 318(a)(1) of such Code) 
more than 5 percent of the outstanding stock of the corporation on 
any day during the taxable year of such corporation. 

(e) Sections 406 and 407 shall not apply to the acquisition or 
sale by a plan of qualifying employer securities (as defined in sec-
tion 407(d)(5)) or acquisition, sale or lease by a plan of qualifying 
employer real property (as defined in section 407(d)(4))— 

(1) if such acquisition, sale, or lease is for adequate consid-
eration (or in the case of a marketable obligation, at a price not 
less favorable to the plan than the price determined under sec-
tion 407(e)(1)), 

(2) if no commission is charged with respect thereto, and 
(3) if— 

(A) the plan is an eligible individual account plan (as 
defined in section 407(d)(3)), or 

(B) in the case of an acquisition or lease of qualifying 
employer real property by a plan which is not an eligible 
individual account plan, or of an acquisition of qualifying 
employer securities by such a plan, the lease or acquisition 
is not prohibited by section 407(a). 

(f) Section 406(b)(2) shall not apply to any merger or transfer 
described in subsection (b)(11). 

(g) PROVISION OF INVESTMENT ADVICE TO PARTICIPANT AND 
BENEFICIARIES.— 

(1) IN GENERAL.—The prohibitions provided in section 406 
shall not apply to transactions described in subsection (b)(14) 
if the investment advice provided by a fiduciary adviser is pro-
vided under an eligible investment advice arrangement. 
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(2) ELIGIBLE INVESTMENT ADVICE ARRANGEMENT.—For pur-
poses of this subsection, the term ‘‘eligible investment advice 
arrangement’’ means an arrangement— 

(A) which either— 
(i) provides that any fees (including any commis-

sion or other compensation) received by the fiduciary 
adviser for investment advice or with respect to the 
sale, holding, or acquisition of any security or other 
property for purposes of investment of plan assets do 
not vary depending on the basis of any investment op-
tion selected, or 

(ii) uses a computer model under an investment 
advice program meeting the requirements of para-
graph (3) in connection with the provision of invest-
ment advice by a fiduciary adviser to a participant or 
beneficiary, and 
(B) with respect to which the requirements of para-

graph (4), (5), (6), (7), (8), and (9) are met. 
(3) INVESTMENT ADVICE PROGRAM USING COMPUTER 

MODEL.— 
(A) IN GENERAL.—An investment advice program 

meets the requirements of this paragraph if the require-
ments of subparagraphs (B), (C), and (D) are met. 

(B) COMPUTER MODEL.—The requirements of this sub-
paragraph are met if the investment advice provided 
under the investment advice program is provided pursuant 
to a computer model that— 

(i) applies generally accepted investment theories 
that take into account the historic returns of different 
asset classes over defined periods of time, 

(ii) utilizes relevant information about the partici-
pant, which may include age, life expectancy, retire-
ment age, risk tolerance, other assets or sources of in-
come, and preferences as to certain types of invest-
ments, 

(iii) utilizes prescribed objective criteria to provide 
asset allocation portfolios comprised of investment op-
tions available under the plan, 

(iv) operates in a manner that is not biased in 
favor of investments offered by the fiduciary adviser or 
a person with a material affiliation or contractual rela-
tionship with the fiduciary adviser, and 

(v) takes into account all investment options 
under the plan in specifying how a participant’s ac-
count balance should be invested and is not inappro-
priately weighted with respect to any investment op-
tion. 
(C) CERTIFICATION.— 

(i) IN GENERAL.—The requirements of this sub-
paragraph are met with respect to any investment ad-
vice program if an eligible investment expert certifies, 
prior to the utilization of the computer model and in 
accordance with rules prescribed by the Secretary, 
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that the computer model meets the requirements of 
subparagraph (B). 

(ii) RENEWAL OF CERTIFICATIONS.—If, as deter-
mined under regulations prescribed by the Secretary, 
there are material modifications to a computer model, 
the requirements of this subparagraph are met only if 
a certification described in clause (i) is obtained with 
respect to the computer model as so modified. 

(iii) ELIGIBLE INVESTMENT EXPERT.—The term ‘‘eli-
gible investment expert’’ means any person— 

(I) which meets such requirements as the Sec-
retary may provide, and 

(II) does not bear any material affiliation or 
contractual relationship with any investment ad-
viser or a related person thereof (or any employee, 
agent, or registered representative of the invest-
ment adviser or related person). 

(D) EXCLUSIVITY OF RECOMMENDATION.—The require-
ments of this subparagraph are met with respect to any in-
vestment advice program if— 

(i) the only investment advice provided under the 
program is the advice generated by the computer 
model described in subparagraph (B), and 

(ii) any transaction described in subsection 
(b)(14)(A)(ii) occurs solely at the direction of the partic-
ipant or beneficiary. 

Nothing in the preceding sentence shall preclude the par-
ticipant or beneficiary from requesting investment advice 
other than that described in subparagraph (A), but only if 
such request has not been solicited by any person con-
nected with carrying out the arrangement. 
(4) EXPRESS AUTHORIZATION BY SEPARATE FIDUCIARY.—The 

requirements of this paragraph are met with respect to an ar-
rangement if the arrangement is expressly authorized by a 
plan fiduciary other than the person offering the investment 
advice program, any person providing investment options 
under the plan, or any affiliate of either. 

(5) ANNUAL AUDIT.—The requirements of this paragraph 
are met if an independent auditor, who has appropriate tech-
nical training or experience and proficiency and so represents 
in writing— 

(A) conducts an annual audit of the arrangement for 
compliance with the requirements of this subsection, and 

(B) following completion of the annual audit, issues a 
written report to the fiduciary who authorized use of the 
arrangement which presents its specific findings regarding 
compliance of the arrangement with the requirements of 
this subsection. 

For purposes of this paragraph, an auditor is considered inde-
pendent if it is not related to the person offering the arrange-
ment to the plan and is not related to any person providing in-
vestment options under the plan. 

(6) DISCLOSURE.—The requirements of this paragraph are 
met if— 
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(A) the fiduciary adviser provides to a participant or 
a beneficiary before the initial provision of the investment 
advice with regard to any security or other property of-
fered as an investment option, a written notification 
(which may consist of notification by means of electronic 
communication)— 

(i) of the role of any party that has a material af-
filiation or contractual relationship with the fiduciary 
adviser in the development of the investment advice 
program and in the selection of investment options 
available under the plan, 

(ii) of the past performance and historical rates of 
return of the investment options available under the 
plan, 

(iii) of all fees or other compensation relating to 
the advice that the fiduciary adviser or any affiliate 
thereof is to receive (including compensation provided 
by any third party) in connection with the provision of 
the advice or in connection with the sale, acquisition, 
or holding of the security or other property, 

(iv) of any material affiliation or contractual rela-
tionship of the fiduciary adviser or affiliates thereof in 
the security or other property, 

(v) the manner, and under what circumstances, 
any participant or beneficiary information provided 
under the arrangement will be used or disclosed, 

(vi) of the types of services provided by the fidu-
ciary adviser in connection with the provision of in-
vestment advice by the fiduciary adviser, 

(vii) that the adviser is acting as a fiduciary of the 
plan in connection with the provision of the advice, 
and 

(viii) that a recipient of the advice may separately 
arrange for the provision of advice by another adviser, 
that could have no material affiliation with and re-
ceive no fees or other compensation in connection with 
the security or other property, and 
(B) at all times during the provision of advisory serv-

ices to the participant or beneficiary, the fiduciary ad-
viser— 

(i) maintains the information described in sub-
paragraph (A) in accurate form and in the manner de-
scribed in paragraph (8), 

(ii) provides, without charge, accurate information 
to the recipient of the advice no less frequently than 
annually, 

(iii) provides, without charge, accurate informa-
tion to the recipient of the advice upon request of the 
recipient, and 

(iv) provides, without charge, accurate information 
to the recipient of the advice concerning any material 
change to the information required to be provided to 
the recipient of the advice at a time reasonably con-
temporaneous to the change in information. 
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(7) OTHER CONDITIONS.—The requirements of this para-
graph are met if— 

(A) the fiduciary adviser provides appropriate disclo-
sure, in connection with the sale, acquisition, or holding of 
the security or other property, in accordance with all appli-
cable securities laws, 

(B) the sale, acquisition, or holding occurs solely at the 
direction of the recipient of the advice, 

(C) the compensation received by the fiduciary adviser 
and affiliates thereof in connection with the sale, acquisi-
tion, or holding of the security or other property is reason-
able, and 

(D) the terms of the sale, acquisition, or holding of the 
security or other property are at least as favorable to the 
plan as an arm’s length transaction would be. 
(8) STANDARDS FOR PRESENTATION OF INFORMATION.— 

(A) IN GENERAL.—The requirements of this paragraph 
are met if the notification required to be provided to par-
ticipants and beneficiaries under paragraph (6)(A) is writ-
ten in a clear and conspicuous manner and in a manner 
calculated to be understood by the average plan partici-
pant and is sufficiently accurate and comprehensive to rea-
sonably apprise such participants and beneficiaries of the 
information required to be provided in the notification. 

(B) MODEL FORM FOR DISCLOSURE OF FEES AND OTHER 
COMPENSATION.—The Secretary shall issue a model form 
for the disclosure of fees and other compensation required 
in paragraph (6)(A)(iii) which meets the requirements of 
subparagraph (A). 
(9) MAINTENANCE FOR 6 YEARS OF EVIDENCE OF COMPLI-

ANCE.—The requirements of this paragraph are met if a fidu-
ciary adviser who has provided advice referred to in paragraph 
(1) maintains, for a period of not less than 6 years after the 
provision of the advice, any records necessary for determining 
whether the requirements of the preceding provisions of this 
subsection and of subsection (b)(14) have been met. A trans-
action prohibited under section 406 shall not be considered to 
have occurred solely because the records are lost or destroyed 
prior to the end of the 6-year period due to circumstances be-
yond the control of the fiduciary adviser. 

(10) EXEMPTION FOR PLAN SPONSOR AND CERTAIN OTHER FI-
DUCIARIES.— 

(A) IN GENERAL.—Subject to subparagraph (B), a plan 
sponsor or other person who is a fiduciary (other than a 
fiduciary adviser) shall not be treated as failing to meet 
the requirements of this part solely by reason of the provi-
sion of investment advice referred to in section 3(21)(A)(ii) 
(or solely by reason of contracting for or otherwise arrang-
ing for the provision of the advice), if— 

(i) the advice is provided by a fiduciary adviser 
pursuant to an eligible investment advice arrange-
ment between the plan sponsor or other fiduciary and 
the fiduciary adviser for the provision by the fiduciary 
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adviser of investment advice referred to in such sec-
tion, 

(ii) the terms of the eligible investment advice ar-
rangement require compliance by the fiduciary adviser 
with the requirements of this subsection, and 

(iii) the terms of the eligible investment advice ar-
rangement include a written acknowledgment by the 
fiduciary adviser that the fiduciary adviser is a fidu-
ciary of the plan with respect to the provision of the 
advice. 
(B) CONTINUED DUTY OF PRUDENT SELECTION OF AD-

VISER AND PERIODIC REVIEW.—Nothing in subparagraph 
(A) shall be construed to exempt a plan sponsor or other 
person who is a fiduciary from any requirement of this 
part for the prudent selection and periodic review of a fi-
duciary adviser with whom the plan sponsor or other per-
son enters into an eligible investment advice arrangement 
for the provision of investment advice referred to in section 
3(21)(A)(ii). The plan sponsor or other person who is a fi-
duciary has no duty under this part to monitor the specific 
investment advice given by the fiduciary adviser to any 
particular recipient of the advice. 

(C) AVAILABILITY OF PLAN ASSETS FOR PAYMENT FOR 
ADVICE.—Nothing in this part shall be construed to pre-
clude the use of plan assets to pay for reasonable expenses 
in providing investment advice referred to in section 
3(21)(A)(ii). 
(11) DEFINITIONS.—For purposes of this subsection and 

subsection (b)(14)— 
(A) FIDUCIARY ADVISER.—The term ‘‘fiduciary adviser’’ 

means, with respect to a plan, a person who is a fiduciary 
of the plan by reason of the provision of investment advice 
referred to in section 3(21)(A)(ii) by the person to a partici-
pant or beneficiary of the plan and who is— 

(i) registered as an investment adviser under the 
Investment Advisers Act of 1940 (15 U.S.C. 80b–1 et 
seq.) or under the laws of the State in which the fidu-
ciary maintains its principal office and place of busi-
ness, 

(ii) a bank or similar financial institution referred 
to in subsection (b)(4) or a savings association (as de-
fined in section 3(b)(1) of the Federal Deposit Insur-
ance Act (12 U.S.C. 1813(b)(1)), but only if the advice 
is provided through a trust department of the bank or 
similar financial institution or savings association 
which is subject to periodic examination and review by 
Federal or State banking authorities, 

(iii) an insurance company qualified to do business 
under the laws of a State, 

(iv) a person registered as a broker or dealer 
under the Securities Exchange Act of 1934 (15 U.S.C. 
78a et seq.), 

(v) an affiliate of a person described in any of 
clauses (i) through (iv), or 
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(vi) an employee, agent, or registered representa-
tive of a person described in clauses (i) through (v) 
who satisfies the requirements of applicable insurance, 
banking, and securities laws relating to the provision 
of the advice. 

For purposes of this part, a person who develops the com-
puter model described in paragraph (3)(B) or markets the 
investment advice program or computer model shall be 
treated as a person who is a fiduciary of the plan by rea-
son of the provision of investment advice referred to in sec-
tion 3(21)(A)(ii) to a participant or beneficiary and shall be 
treated as a fiduciary adviser for purposes of this sub-
section and subsection (b)(14), except that the Secretary 
may prescribe rules under which only 1 fiduciary adviser 
may elect to be treated as a fiduciary with respect to the 
plan. 

(B) AFFILIATE.—The term ‘‘affiliate’’ of another entity 
means an affiliated person of the entity (as defined in sec-
tion 2(a)(3) of the Investment Company Act of 1940 (15 
U.S.C. 80a–2(a)(3))). 

(C) REGISTERED REPRESENTATIVE.—The term ‘‘reg-
istered representative’’ of another entity means a person 
described in section 3(a)(18) of the Securities Exchange Act 
of 1934 (15 U.S.C. 78c(a)(18)) (substituting the entity for 
the broker or dealer referred to in such section) or a per-
son described in section 202(a)(17) of the Investment Ad-
visers Act of 1940 (15 U.S.C. 80b-2(a)(17)) (substituting the 
entity for the investment adviser referred to in such sec-
tion). 

(h) PROVISION OF PHARMACY BENEFIT SERVICES.— 
(1) IN GENERAL.—Provided that all of the conditions de-

scribed in paragraph (2) are met, the restrictions imposed by 
subsections (a), (b)(1), and (b)(2) of section 406 shall not apply 
to— 

(A) the offering of pharmacy benefit services to a 
group health plan that is sponsored by an entity described 
in section 3(37)(G)(vi) or to any other group health plan 
that is sponsored by a regional council, local union, or 
other labor organization affiliated with such entity; 

(B) the purchase of pharmacy benefit services by plan 
participants and beneficiaries of a group health plan that 
is sponsored by an entity described in section 3(37)(G)(vi) 
or of any other group health plan that is sponsored by a 
regional council, local union, or other labor organization af-
filiated with such entity; or 

(C) the operation or implementation of pharmacy ben-
efit services by an entity described in section 3(37)(G)(vi) 
or by any other group health plan that is sponsored by a 
regional council, local union, or other labor organization af-
filiated with such entity, 

in any arrangement where such entity described in section 
3(37)(G)(vi) or any related organization or subsidiary of such 
entity provides pharmacy benefit services that include prior 
authorization and appeals, a retail pharmacy network, phar-

VerDate Nov 24 2008 19:35 Feb 28, 2023 Jkt 000000 PO 00000 Frm 00257 Fmt 9001 Sfmt 6601 G:\COMP\ERISA\ERISAO1.BEL HOLC

February 28, 2023 

G:\COMP\ERISA\EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 19....XML

    
As Amended Through P.L. 117-328, Enacted December 29, 2022



258 Sec. 408 ERISA 

macy benefit administration, mail order fulfillment, formulary 
support, manufacturer payments, audits, and specialty phar-
macy and goods, to any such group health plan. 

(2) CONDITIONS.—The conditions described in this para-
graph are the following: 

(A) The terms of the arrangement are at least as fa-
vorable to the group health plan as such group health plan 
could obtain in a similar arm’s length arrangement with 
an unrelated third party. 

(B) At least 50 percent of the providers participating 
in the pharmacy benefit services offered by the arrange-
ment are unrelated to the contributing employers or any 
other party in interest with respect to the group health 
plan. 

(C) The group health plan retains an independent fi-
duciary who will be responsible for monitoring the group 
health plan’s consultants, contractors, subcontractors, and 
other service providers for purposes of pharmacy benefit 
services described in paragraph (1) offered by such entity 
or any of its related organizations or subsidiaries and mon-
itors the transactions of such entity and any of its related 
organizations or subsidiaries to ensure that all conditions 
of this exemption are satisfied during each plan year. 

(D) Any decisions regarding the provision of pharmacy 
benefit services described in paragraph (1) are made by 
the group health plan’s independent fiduciary, based on 
objective standards developed by the independent fiduciary 
in reliance on information provided by the arrangement. 

(E) The independent fiduciary of the group health plan 
provides an annual report to the Secretary and the con-
gressional committees of jurisdiction attesting that the 
conditions described in subparagraphs (C) and (D) have 
been met for the applicable plan year, together with a 
statement that use of the arrangement’s services are in 
the best interest of the participants and beneficiaries in 
the aggregate for that plan year compared to other similar 
arrangements the group health plan could have obtained 
in transactions with an unrelated third party. 

(F) The arrangement is not designed to benefit any 
party in interest with respect to the group health plan. 
(3) VIOLATIONS.—In the event an entity described in sec-

tion 3(37)(G)(vi) or any affiliate of such entity violates any of 
the conditions of such exemption, such exemption shall not 
apply with respect to such entity or affiliate and all enforce-
ment and claims available under this Act shall apply with re-
spect to such entity or affiliate. 

(4) RULE OF CONSTRUCTION.—Nothing in this subsection 
shall be construed to modify any obligation of a group health 
plan otherwise set forth in this Act. 

(5) GROUP HEALTH PLAN.—In this subsection, the term 
‘‘group health plan’’ has the meaning given such term in sec-
tion 733(a). 
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71 So in original. There should be no hyphen. 

LIABILITY FOR BREACH OF FIDUCIARY DUTY 

SEC. 409. ø1109¿ (a) Any person who is a fiduciary with re-
spect to a plan who breaches any of the responsibilities, obliga-
tions, or duties imposed upon fiduciaries by this title shall be per-
sonally liable to make good to such plan any losses to the plan re-
sulting from each such breach, and to restore to such plan any 
profits of such fiduciary which have been made through use of as-
sets of the plan by the fiduciary, and shall be subject to such other 
equitable or remedial relief as the court may deem appropriate, in-
cluding removal of such fiduciary. A fiduciary may also be removed 
for a violation of section 411 of this Act. 

(b) No fiduciary shall be liable with respect to a breach of fidu-
ciary duty under this title if such breach was committed before he 
became a fiduciary or after he ceased to be a fiduciary. 

EXCULPATORY PROVISIONS; INSURANCE 

SEC. 410. ø1110¿ (a) Except as provided in sections 405(b)(1) 
and 405(d), any provision in an agreement or instrument which 
purports to relieve a fiduciary from responsibility or liability for 
any responsibility, obligation, or duty under this part shall be void 
as against public policy. 

(b) Nothing in this subpart shall preclude— 
(1) a plan from purchasing insurance for its fiduciaries or 

for itself to cover liability or losses occurring by reason of the 
act or omission of a fiduciary, if such insurance permits re-
course by the insurer against the fiduciary in the case of a 
breach of a fiduciary obligation by such fiduciary; 

(2) a fiduciary from purchasing insurance to cover liability 
under this part from and for his own account; or 

(3) an employer or an employee organization from pur-
chasing insurance to cover potential liability of one or more 
persons who serve in a fiduciary capacity with regard to an 
employee benefit plan. 

PROHIBITION AGAINST CERTAIN PERSONS HOLDING CERTAIN 
POSITIONS 

SEC. 411. ø1111¿ (a) No person who has been convicted of, or 
has been imprisoned as a result of his conviction of, robbery, brib-
ery, extortion, embezzlement, fraud, grand larceny, burglary, arson, 
a felony violation of Federal or State law involving substances de-
fined in section 102(6) of the Comprehensive Drug Abuse Preven-
tion and Control Act of 1970 ø(21 U.S.C. 802(6)¿, murder, rape, 
kidnaping, perjury, assault with intent to kill, any crime described 
in section 9(a)(1) of the Investment Company Act of 1940 (15 
U.S.C. 80a–9(a)(1)), a violation of any provision of this Act, a viola-
tion of section 302 of the Labor-Management 71 Relations Act, 1947 
(29 U.S.C. 186), a violation of chapter 63 of title 18, United States 
Code, a violation of section 874, 1027, 1503, 1505, 1506, 1510, 
1951, or 1986 of title 18, United States Code, a violation of the 
Labor-Management Reporting and Disclosure Act of 1959 (29 
U.S.C. 401 et seq.), any felony involving abuse or misuse of such 
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person’s position or employment in a labor organization or em-
ployee benefit plan to seek or obtain an illegal gain at the expense 
of the members of the labor organization or the beneficiaries of the 
employee benefit plan, or conspiracy to commit any such crimes or 
attempt to commit any such crimes, or a crime in which any of the 
foregoing crimes is an element, shall serve or be permitted to 
serve— 

(1) as an administrator, fiduciary, officer, trustee, custo-
dian, counsel, agent, employee, or representative in any capac-
ity of any employee benefit plan, 

(2) as a consultant or adviser to an employee benefit plan, 
including but not limited to any entity whose activities are in 
whole or substantial part devoted to providing goods or serv-
ices to any employee benefit plan, or 

(3) in any capacity that involves decisionmaking authority 
or custody or control of the moneys, funds, assets, or property 
of any employee benefit plan, 

during or for the period of thirteen years after such conviction or 
after the end of such imprisonment, whichever is later, unless the 
sentencing court on the motion of the person convicted sets a lesser 
period of at least three years after such conviction or after the end 
of such imprisonment, whichever is later, or unless prior to the end 
of such period, in the case of a person so convicted or imprisoned 
(A) his citizenship rights, having been revoked as a result of such 
conviction, have been fully restored, or (B) if the offense is a Fed-
eral offense, the sentencing judge or, if the offense is a State or 
local offense, the United States district court for the district in 
which the offense was committed, pursuant to sentencing guide-
lines and policy statements under section 994(a) of title 28, United 
States Code, determines that such person’s service in any capacity 
referred to in paragraphs (1) through (3) would not be contrary to 
the purposes of this title. Prior to making any such determination 
the court shall hold a hearing and shall give notice to such pro-
ceeding by certified mail to the Secretary of Labor and to State, 
county, and Federal prosecuting officials in the jurisdiction or juris-
dictions in which such person was convicted. The court’s deter-
mination in any such proceeding shall be final. No person shall 
knowingly hire, retain, employ, or otherwise place any other person 
to serve in any capacity in violation of this subsection. Notwith-
standing the preceding provisions of this subsection, no corporation 
or partnership will be precluded from acting as an administrator, 
fiduciary, officer, trustee, custodian, counsel, agent, or employee of 
any employee benefit plan or as a consultant to any employee ben-
efit plan without a notice, hearing, and determination by such 
court that such service would be inconsistent with the intention of 
this section. 

(b) Any person who intentionally violates this section shall be 
fined not more than $10,000 or imprisoned for not more than five 
years, or both. 

(c) For the purpose of this section— 
(1) A person shall be deemed to have been ‘‘convicted’’ and 

under the disability of ‘‘conviction’’ from the date of the judg-
ment of the trial court, regardless of whether that judgment re-
mains under appeal. 
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(2) The term ‘‘consultant’’ means any person who, for com-
pensation, advises, or represents an employee benefit plan or 
who provides other assistance to such plan, concerning the es-
tablishment or operation of such plan. 

(3) A period of parole or supervised release shall not be 
considered as part of a period of imprisonment. 
(d) Whenever any person— 

(1) by operation of this section, has been barred from office 
or other position in an employee benefit plan as a result of a 
conviction, and 

(2) has filed an appeal of that conviction, 
any salary which would be otherwise due such person by virtue of 
such office or position, shall be placed in escrow by the individual 
or organization responsible for payment of such salary. Payment of 
such salary into escrow shall continue for the duration of the ap-
peal or for the period of time during which such salary would be 
otherwise due, whichever period is shorter. Upon the final reversal 
of such person’s conviction on appeal, the amounts in escrow shall 
be paid to such person. Upon the final sustaining of that person’s 
conviction on appeal, the amounts in escrow shall be returned to 
the individual or organization responsible for payments of those 
amounts. Upon final reversal of such person’s conviction, such per-
son shall no longer be barred by this statute from assuming any 
position from which such person was previously barred. 

BONDING 

SEC. 412. ø1112¿ (a) Every fiduciary of an employee benefit 
plan and every person who handles funds or other property of such 
a plan (hereafter in this section referred to as ‘‘plan official’’) shall 
be bonded as provided in this section; except that— 

(1) where such plan is one under which the only assets 
from which benefits are paid are the general assets of a union 
or of an employer, the administrator, officers, and employees of 
such plan shall be exempt from the bonding requirements of 
this section, 

(2) no bond shall be required of any entity which is reg-
istered as a broker or a dealer under section 15(b) of the Secu-
rities Exchange Act of 1934 (15 U.S.C. 78o(b)) if the broker or 
dealer is subject to the fidelity bond requirements of a self-reg-
ulatory organization (within the meaning of section 3(a)(26) of 
such Act (15 U.S.C. 78c(a)(26)). 

(3) no bond shall be required of a fiduciary (or of any direc-
tor, officer, or employee of such fiduciary) if such fiduciary— 

(A) is a corporation organized and doing business 
under the laws of the United States or of any State; 

(B) is authorized under such laws to exercise trust 
powers or to conduct an insurance business; 

(C) is subject to supervision or examination by Federal 
or State authority; and 

(D) has at all times a combined capital and surplus in 
excess of such a minimum amount as may be established 
by regulations issued by the Secretary, which amount shall 
be at least $1,000,000. Paragraph (2) shall apply to a bank 
or other financial institution which is authorized to exer-
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72 The provisions previously codified to sections 6 through 13 of title 6, United States Code, 
were repealed and replaced by sections 9304 through 9308 of title 31, United States Code, on 
September 13, 1982, by P.L. 97–258, sec. 5(b), 96 Stat. 1068. See also P.L. 97–258, sec. 4(b), 
96 Stat. 1067. 

cise trust powers and the deposits of which are not insured 
by the Federal Deposit Insurance Corporation, only if such 
bank or institution meets bonding or similar requirements 
under State law which the Secretary determines are at 
least equivalent to those imposed on banks by Federal law. 

The amount of such bond shall be fixed at the beginning of each 
fiscal year of the plan. Such amount shall be not less than 10 per 
centum of the amount of funds handled. In no case shall such bond 
be less than $1,000 nor more than $500,000, except that the Sec-
retary, after due notice and opportunity for hearing to all inter-
ested parties, and after consideration of the record, may prescribe 
an amount in excess of $500,000, subject to the 10 per centum limi-
tation of the preceding sentence. For purposes of fixing the amount 
of such bond, the amount of funds handled shall be determined by 
the funds handled by the person, group, or class to be covered by 
such bond and by their predecessor or predecessors, if any, during 
the preceding reporting year, or if the plan has no preceding re-
porting year, the amount of funds to be handled during the current 
reporting year by such person, group, or class, estimated as pro-
vided in regulations of the Secretary. Such bond shall provide pro-
tection to the plan against loss by reason of acts of fraud or dishon-
esty on the part of the plan official, directly or through connivance 
with others. Any bond shall have as surety thereon a corporate sur-
ety company which is an acceptable surety on Federal bonds under 
authority granted by the Secretary of the Treasury pursuant to sec-
tions 6 through 13 of title 6, United States Code øsections 9304 
through 9308 of title 31, United States Code¿. 72 Any bond shall be 
in a form or of a type approved by the Secretary, including indi-
vidual bonds or schedule or blanket forms of bonds which cover a 
group or class. In the case of a plan that holds employer securities 
(within the meaning of section 407(d)(1)) or in the case of a pooled 
employer plan (as defined in section 3(43)), this subsection shall be 
applied by substituting ‘‘$1,000,000’’ for ‘‘$500,000’’ each place it 
appears. 

(b) It shall be unlawful for any plan official to whom subsection 
(a) applies, to receive, handle, disburse, or otherwise exercise cus-
tody or control of any of the funds or other property of any em-
ployee benefit plan, without being bonded as required by subsection 
(a) and it shall be unlawful for any plan official of such plan, or 
any other person having authority to direct the performance of 
such functions, to permit such functions, or any of them, to be per-
formed by any plan official, with respect to whom the requirements 
of subsection (a) have not been met. 

(c) It shall be unlawful for any person to procure any bond re-
quired by subsection (a) from any surety or other company or 
through any agent or broker in whose business operations such 
plan or any party in interest in such plan has any control or sig-
nificant financial interest, direct or indirect. 

(d) Nothing in any other provision of law shall require any per-
son, required to be bonded as provided in subsection (a) because he 
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handles funds or other property of an employee benefit plan, to be 
bonded insofar as the handling by such person of the funds or other 
property of such plan is concerned. 

(e) The Secretary shall prescribe such regulations as may be 
necessary to carry out the provisions of this section including ex-
empting a plan from the requirements of this section where he 
finds that (1) other bonding arrangements or (2) the overall finan-
cial condition of the plan would be adequate to protect the interests 
of the beneficiaries and participants. When, in the opinion of the 
Secretary, the administrator of a plan offers adequate evidence of 
the financial responsibility of the plan, or that other bonding ar-
rangements would provide adequate protection of the beneficiaries 
and participants, he may exempt such plan from the requirements 
of this section. 

LIMITATION OF ACTIONS 

SEC. 413. ø1113¿ No action may be commenced under this title 
with respect to a fiduciary’s breach of any responsibility, duty, or 
obligation under this part, or with respect to a violation of this 
part, after the earlier of— 

(1) six years after (A) the date of the last action which con-
stituted a part of the breach or violation, or (B) in the case of 
an omission the latest date on which the fiduciary could have 
cured the breach or violation, or 

(2) three years after the earliest date on which the plaintiff 
had actual knowledge of the breach or violation; 

except that in the case of fraud or concealment, such action may 
be commenced not later than six years after the date of discovery 
of such breach or violation. 

EFFECTIVE DATE 

SEC. 414. ø1114¿ (a) Except as provided in subsections (b), (c), 
and (d), this part shall take effect on January 1, 1975. 

(b)(1) The provisions of this part authorizing the Secretary to 
promulgate regulations shall take effect on the date of enactment 
of this Act øSeptember 2, 1974¿. 

(2) Upon application of a plan, the Secretary may postpone 
until not later than January 1, 1976, the applicability of any provi-
sion of sections 402, 403 (other than 403(c)), 405 (other than 405(a) 
and (d)), and 410(a), as it applies to any plan in existence on the 
date of enactment of this Act øSeptember 2, 1974¿ if he determines 
such postponement is (A) necessary to amend the instrument es-
tablishing the plan under which the plan is maintained and (B) not 
adverse to the interest of participants and beneficiaries. 

(3) This part shall take effect on the date of enactment of this 
Act øSeptember 2, 1974¿, with respect to a plan which terminates 
after June 30, 1974, and before January 1, 1975, and to which at 
the time of termination section 4021 applies. 

(c) Sections 406 and 407(a) (relating to prohibited transactions) 
shall not apply— 

(1) until June 30, 1984, to a loan of money or other exten-
sion of credit between a plan and a party in interest under a 
binding contract in effect on July 1, 1974 (or pursuant to re-
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newals of such a contract), if such loan or other extension of 
credit remains at least as favorable to the plan as an arm’s- 
length transaction with an unrelated party would be, and if the 
execution of the contract, the making of the loan, or the exten-
sion of credit was not, at the time of such execution, making, 
or extension, a prohibited transaction (within the meaning of 
section 503(b) of the Internal Revenue Code of 1954 or the cor-
responding provisions of prior law); 

(2) until June 30, 1984, to a lease or joint use of property 
involving the plan and a party in interest pursuant to a bind-
ing contract in effect on July 1, 1974 (or pursuant to renewals 
of such a contract), if such lease or joint use remains at least 
as favorable to the plan as an arm’s-length transaction with an 
unrelated party would be and if the execution of the contract 
was not, at the time of such execution, a prohibited transaction 
(within the meaning of section 503(b) of the Internal Revenue 
Code of 1986 or the corresponding provisions of prior law); 

(3) until June 30, 1984, to the sale, exchange or other dis-
position of property described in paragraph (2) between a plan 
and a party in interest if— 

(A) in the case of a sale, exchange, or other disposition 
of the property by the plan to the party in interest, the 
plan receives an amount which is not less than the fair 
market value of the property at the time of such disposi-
tion; and 

(B) in the case of the acquisition of the property by the 
plan, the plan pays an amount which is not in excess of 
the fair market value of the property at the time of such 
acquisition; 
(4) Until June 30, 1977, to the provision of services, to 

which paragraphs (1), (2), and (3) do not apply between a plan 
and a party in interest— 

(A) under a binding contract in effect on July 1, 1974 
(or pursuant to renewals of such contract), or 

(B) if the party in interest ordinarily and customarily 
furnished such services on June 30, 1974, if such provision 
of services remains at least as favorable to the plan as an 
arm’s-length transaction with an unrelated party would be 
and if such provision of services was not, at the time of 
such provision, a prohibited transaction (within the mean-
ing of section 503(b) of the Internal Revenue Code of 1954) 
or the corresponding provisions of prior law; or 
(5) the sale, exchange, or other disposition of property 

which is owned by a plan on June 30, 1974, and all times 
thereafter, to a party in interest, if such plan is required to dis-
pose of such property in order to comply with the provisions of 
section 407(a) (relating to the prohibition against holding ex-
cess employer securities and employer real property), and if 
the plan receives not less than adequate consideration. 
(d) Any election, or failure to elect, by a disqualified person 

under section 2003(c)(1)(B) of this Act shall be treated for purposes 
of this part (but not for purposes of section 514) as an act or omis-
sion occurring before the effective date of this part. 
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73 The amendment by section 311(b)(1)(E)(i) of Public Law 111–3 to strike ‘‘or (8)’’ and insert 
‘‘(8), or (9)’’ was not carried out because the text to be struck does not appear. See amendment 
made by section 101(e)(1) of Public Law 110–233 (122 Stat. 886). 

(e) The preceding provisions of this section shall not apply with 
respect to amendments made to this part in provisions enacted 
after the date of the enactment of this Act. 

PART 5—ADMINISTRATION AND ENFORCEMENT 

CRIMINAL PENALTIES 

SEC. 501. ø1131¿ (a) Any person who willfully violates any pro-
vision of part 1 of this subtitle, or any regulation or order issued 
under any such provision, shall upon conviction be fined not more 
than $100,000 or imprisoned not more than 10 years, or both; ex-
cept that in the case of such violation by a person not an indi-
vidual, the fine imposed upon such person shall be a fine not ex-
ceeding $500,000. 

(b) Any person that violates section 519 shall upon conviction 
be imprisoned not more than 10 years or fined under title 18, 
United States Code, or both. 

CIVIL ENFORCEMENT 

SEC. 502. ø1132¿ (a) A civil action may be brought— 
(1) by a participant or beneficiary— 

(A) for the relief provided for in subsection (c) of this 
section, or 

(B) to recover benefits due to him under the terms of 
his plan, to enforce his rights under the terms of the plan, 
or to clarify his rights to future benefits under the terms 
of the plan; 
(2) by the Secretary, or by a participant, beneficiary or fi-

duciary for appropriate relief under section 409; 
(3) by a participant, beneficiary, or fiduciary (A) to enjoin 

any act or practice which violates any provision of this title or 
the terms of the plan, or (B) to obtain other appropriate equi-
table relief (i) to redress such violations or (ii) to enforce any 
provisions of this title or the terms of the plan; 

(4) by the Secretary, or by a participant, or beneficiary for 
appropriate relief in the case of a violation of section 105(c) or 
113(a); 

(5) except as otherwise provided in subsection (b), by the 
Secretary (A) to enjoin any act or practice which violates any 
provision of this title, or (B) to obtain other appropriate equi-
table relief (i) to redress such violation or (ii) to enforce any 
provision of this title; 

(6) by the Secretary to collect any civil penalty under para-
graph (2), (4), (5), (6), (7), (8), or (9) 73 of subsection (c) or under 
subsection (i) or (l); 

(7) by a State to enforce compliance with a qualified med-
ical child support order (as defined in section 609(a)(2)(A)); 

(8) by the Secretary, or by an employer or other person re-
ferred to in section 101(f)(1), (A) to enjoin any act or practice 
which violates subsection (f) of section 101, or (B) to obtain ap-
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propriate equitable relief (i) to redress such violation or (ii) to 
enforce such subsection; 

(9) in the event that the purchase of an insurance contract 
or insurance annuity in connection with termination of an indi-
vidual’s status as a participant covered under a pension plan 
with respect to all or any portion of the participant’s pension 
benefit under such plan constitutes a violation of part 4 of this 
title or the terms of the plan, by the Secretary, by any indi-
vidual who was a participant or beneficiary at the time of the 
alleged violation, or by a fiduciary, to obtain appropriate relief, 
including the posting of security if necessary, to assure receipt 
by the participant or beneficiary of the amounts provided or to 
be provided by such insurance contract or annuity, plus rea-
sonable prejudgment interest on such amounts; 

(10) in the case of a multiemployer plan that has been cer-
tified by the actuary to be in endangered or critical status 
under section 305, if the plan sponsor— 

(A) has not adopted a funding improvement or reha-
bilitation plan under that section by the deadline estab-
lished in such section, or 

(B) fails to update or comply with the terms of the 
funding improvement or rehabilitation plan in accordance 
with the requirements of such section, 

by an employer that has an obligation to contribute with re-
spect to the multiemployer plan or an employee organization 
that represents active participants in the multiemployer plan, 
for an order compelling the plan sponsor to adopt a funding 
improvement or rehabilitation plan or to update or comply 
with the terms of the funding improvement or rehabilitation 
plan in accordance with the requirements of such section and 
the funding improvement or rehabilitation plan; or 

(11) in the case of a multiemployer plan, by an employee 
representative, or any employer that has an obligation to con-
tribute to the plan, (A) to enjoin any act or practice which vio-
lates subsection (k) of section 101 (or, in the case of an em-
ployer, subsection (l) of such section), or (B) to obtain appro-
priate equitable relief (i) to redress such violation or (ii) to en-
force such subsection. 
(b)(1) In the case of a plan which is qualified under section 

401(a), 403(a), or 405(a) of the Internal Revenue Code of 1986 (or 
with respect to which an application to so qualify has been filed 
and has not been finally determined) the Secretary may exercise 
his authority under subsection (a)(5) with respect to a violation of, 
or the enforcement of, parts 2 and 3 of this subtitle (relating to par-
ticipation, vesting, and funding), only if— 

(A) requested by the Secretary of the Treasury, or 
(B) one or more participants, beneficiaries, or fiduciaries, 

of such plan request in writing (in such manner as the Sec-
retary shall prescribe by regulation) that he exercise such au-
thority on their behalf. In the case of such a request under this 
paragraph he may exercise such authority only if he deter-
mines that such violation affects, or such enforcement is nec-
essary to protect, claims of participants or beneficiaries to ben-
efits under the plan. 
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74 Double commas are so in law. See amendment made by section 342(c)(1) of division T of 
Public Law 117–328. 

(2) The Secretary shall not initiate an action to enforce section 
515. 

(3) Except as provided in subsections (c)(9) and (a)(6) (with re-
spect to collecting civil penalties under subsection (c)(9)), the Sec-
retary is not authorized to enforce under this part any requirement 
of part 7 against a health insurance issuer offering health insur-
ance coverage in connection with a group health plan (as defined 
in section 706(a)(1)). Nothing in this paragraph shall affect the au-
thority of the Secretary to issue regulations to carry out such part. 

(c)(1) Any administrator (A) who fails to meet the requirements 
of paragraph (1) or (4) of section 606, section 101(e)(1), section 
101(f),, 74 section 105(a), or section 113(a) with respect to a partici-
pant or beneficiary, or (B) who fails or refuses to comply with a re-
quest for any information which such administrator is required by 
this title to furnish to a participant or beneficiary (unless such fail-
ure or refusal results from matters reasonably beyond the control 
of the administrator) by mailing the material requested to the last 
known address of the requesting participant or beneficiary within 
30 days after such request may in the court’s discretion be person-
ally liable to such participant or beneficiary in the amount of up 
to $100 a day from the date of such failure or refusal, and the court 
may in its discretion order such other relief as it deems proper. For 
purposes of this paragraph, each violation described in subpara-
graph (A) with respect to any single participant, and each violation 
described in subparagraph (B) with respect to any single partici-
pant or beneficiary, shall be treated as a separate violation. 

(2) The Secretary may assess a civil penalty against any plan 
administrator of up to $1,000 a day from the date of such plan ad-
ministrator’s failure or refusal to file the annual report required to 
be filed with the Secretary under section 101(b)(1). For purposes of 
this paragraph, an annual report that has been rejected under sec-
tion 104(a)(4) for failure to provide material information shall not 
be treated as having been filed with the Secretary. 

(3) Any employer maintaining a plan who fails to meet the no-
tice requirement of section 101(d) with respect to any participant 
or beneficiary or who fails to meet the requirements of section 
101(e)(2) with respect to any person or who fails to meet the re-
quirements of section 302(d)(12)(E) with respect to any person may 
in the court’s discretion be liable to such participant or beneficiary 
or to such person in the amount of up to $100 a day from the date 
of such failure, and the court may in its discretion order such other 
relief as it deems proper. 

(4) The Secretary may assess a civil penalty of not more than 
$1,000 a day for each violation by any person of subsection (j), (k), 
or (l) of section 101 or section 514(e)(3). 

(5) The Secretary may assess a civil penalty against any per-
son of up to $1,000 a day from the date of the person’s failure or 
refusal to file the information required to be filed by such person 
with the Secretary under regulations prescribed pursuant to sec-
tion 101(g). 
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(6) If, within 30 days of a request by the Secretary to a plan 
administrator for documents under section 104(a)(6), the plan ad-
ministrator fails to furnish the material requested to the Secretary, 
the Secretary may assess a civil penalty against the plan adminis-
trator of up to $100 a day from the date of such failure (but in no 
event in excess of $1,000 per request). No penalty shall be imposed 
under this paragraph for any failure resulting from matters reason-
ably beyond the control of the plan administrator. 

(7) The Secretary may assess a civil penalty against a plan ad-
ministrator of up to $100 a day from the date of the plan adminis-
trator’s failure or refusal to provide notice to participants and bene-
ficiaries in accordance with subsection (i) or (m) of section 101. For 
purposes of this paragraph, each violation with respect to any sin-
gle participant or beneficiary shall be treated as a separate viola-
tion. 

(8) The Secretary may assess against any plan sponsor of 
a multiemployer plan a civil penalty of not more than $1,100 
per day— 

(A) for each violation by such sponsor of the require-
ment under section 305 to adopt by the deadline estab-
lished in that section a funding improvement plan or reha-
bilitation plan with respect to a multiemployer plan which 
is in endangered or critical status, or 

(B) in the case of a plan in endangered status which 
is not in seriously endangered status, for failure by the 
plan to meet the applicable benchmarks under section 305 
by the end of the funding improvement period with respect 
to the plan. 

(9)(A) The Secretary may assess a civil penalty against any 
employer of up to $100 a day from the date of the employer’s fail-
ure to meet the notice requirement of section 701(f)(3)(B)(i)(I). For 
purposes of this subparagraph, each violation with respect to any 
single employee shall be treated as a separate violation. 

(B) The Secretary may assess a civil penalty against any plan 
administrator of up to $100 a day from the date of the plan admin-
istrator’s failure to timely provide to any State the information re-
quired to be disclosed under section 701(f)(3)(B)(ii). For purposes of 
this subparagraph, each violation with respect to any single partici-
pant or beneficiary shall be treated as a separate violation. 

(10) SECRETARIAL ENFORCEMENT AUTHORITY RELATING TO 
USE OF GENETIC INFORMATION.— 

(A) GENERAL RULE.—The Secretary may impose a pen-
alty against any plan sponsor of a group health plan, or 
any health insurance issuer offering health insurance cov-
erage in connection with the plan, for any failure by such 
sponsor or issuer to meet the requirements of subsection 
(a)(1)(F), (b)(3), (c), or (d) of section 702 or section 701 or 
702(b)(1) with respect to genetic information, in connection 
with the plan. 

(B) AMOUNT.— 
(i) IN GENERAL.—The amount of the penalty im-

posed by subparagraph (A) shall be $100 for each day 
in the noncompliance period with respect to each par-
ticipant or beneficiary to whom such failure relates. 
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(ii) NONCOMPLIANCE PERIOD.—For purposes of this 
paragraph, the term ‘‘noncompliance period’’ means, 
with respect to any failure, the period— 

(I) beginning on the date such failure first oc-
curs; and 

(II) ending on the date the failure is corrected. 
(C) MINIMUM PENALTIES WHERE FAILURE DISCOV-

ERED.—Notwithstanding clauses (i) and (ii) of subpara-
graph (D): 

(i) IN GENERAL.—In the case of 1 or more failures 
with respect to a participant or beneficiary— 

(I) which are not corrected before the date on 
which the plan receives a notice from the Sec-
retary of such violation; and 

(II) which occurred or continued during the 
period involved; 

the amount of penalty imposed by subparagraph (A) 
by reason of such failures with respect to such partici-
pant or beneficiary shall not be less than $2,500. 

(ii) HIGHER MINIMUM PENALTY WHERE VIOLATIONS 
ARE MORE THAN DE MINIMIS.—To the extent violations 
for which any person is liable under this paragraph for 
any year are more than de minimis, clause (i) shall be 
applied by substituting ‘‘$15,000’’ for ‘‘$2,500’’ with re-
spect to such person. 
(D) LIMITATIONS.— 

(i) PENALTY NOT TO APPLY WHERE FAILURE NOT 
DISCOVERED EXERCISING REASONABLE DILIGENCE.—No 
penalty shall be imposed by subparagraph (A) on any 
failure during any period for which it is established to 
the satisfaction of the Secretary that the person other-
wise liable for such penalty did not know, and exer-
cising reasonable diligence would not have known, 
that such failure existed. 

(ii) PENALTY NOT TO APPLY TO FAILURES COR-
RECTED WITHIN CERTAIN PERIODS.—No penalty shall be 
imposed by subparagraph (A) on any failure if— 

(I) such failure was due to reasonable cause 
and not to willful neglect; and 

(II) such failure is corrected during the 30-day 
period beginning on the first date the person oth-
erwise liable for such penalty knew, or exercising 
reasonable diligence would have known, that such 
failure existed. 
(iii) OVERALL LIMITATION FOR UNINTENTIONAL 

FAILURES.—In the case of failures which are due to 
reasonable cause and not to willful neglect, the pen-
alty imposed by subparagraph (A) for failures shall not 
exceed the amount equal to the lesser of— 

(I) 10 percent of the aggregate amount paid or 
incurred by the plan sponsor (or predecessor plan 
sponsor) during the preceding taxable year for 
group health plans; or 

(II) $500,000. 
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(E) WAIVER BY SECRETARY.—In the case of a failure 
which is due to reasonable cause and not to willful neglect, 
the Secretary may waive part or all of the penalty imposed 
by subparagraph (A) to the extent that the payment of 
such penalty would be excessive relative to the failure in-
volved. 

(F) DEFINITIONS.—Terms used in this paragraph 
which are defined in section 733 shall have the meanings 
provided such terms in such section. 

(11) The Secretary and the Secretary of Health and Human 
Services shall maintain such ongoing consultation as may be nec-
essary and appropriate to coordinate enforcement under this sub-
section with enforcement under section 1144(c)(8) of the Social Se-
curity Act. 

(12) The Secretary may assess a civil penalty against any 
sponsor of a CSEC plan of up to $100 a day from the date of 
the plan sponsor’s failure to comply with the requirements of 
section 306(j)(3) to establish or update a funding restoration 
plan. 
(d)(1) An employee benefit plan may sue or be sued under this 

title as an entity. Service of summons, subpena, or other legal proc-
ess of a court upon a trustee or an administrator of an employee 
benefit plan in his capacity as such shall constitute service upon 
the employee benefit plan. In a case where a plan has not des-
ignated in the summary plan description of the plan an individual 
as agent for the service of legal process, service upon the Secretary 
shall constitute such service. The Secretary, not later than 15 days 
after receipt of service under the preceding sentence, shall notify 
the administrator or any trustee of the plan of receipt of such serv-
ice. 

(2) Any money judgment under this title against an employee 
benefit plan shall be enforceable only against the plan as an entity 
and shall not be enforceable against any other person unless liabil-
ity against such person is established in his individual capacity 
under this title. 

(e)(1) Except for actions under subsection (a)(1)(B) of this sec-
tion, the district courts of the United States shall have exclusive 
jurisdiction of civil actions under this title brought by the Secretary 
or by a participant, beneficiary, fiduciary, or any person referred to 
in section 101(f)(1). State courts of competent jurisdiction and dis-
trict courts of the United States shall have concurrent jurisdiction 
of actions under paragraphs (1)(B) and (7) of subsection (a) of this 
section. 

(2) Where an action under this title is brought in a district 
court of the United States, it may be brought in the district where 
the plan is administered, where the breach took place, or where a 
defendant resides or may be found, and process may be served in 
any other district where a defendant resides or may be found. 

(f) The district courts of the United States shall have jurisdic-
tion, without respect to the amount in controversy or the citizen-
ship of the parties, to grant the relief provided for in subsection (a) 
of this section in any action. 

(g)(1) In any action under this title (other than an action de-
scribed in paragraph (2)) by a participant, beneficiary, or fiduciary, 
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the court in its discretion may allow a reasonable attorney’s fee 
and costs of action to either party. 

(2) In any action under this title by a fiduciary for or on behalf 
of a plan to enforce section 515 in which a judgment in favor of the 
plan is awarded, the court shall award the plan— 

(A) the unpaid contributions, 
(B) interest on the unpaid contributions, 
(C) an amount equal to the greater of— 

(i) interest on the unpaid contributions, or 
(ii) liquidated damages provided for under the plan in 

an amount not in excess of 20 percent (or such higher per-
centage as may be permitted under Federal or State law) 
of the amount determined by the court under subpara-
graph (A), 
(D) reasonable attorney’s fees and costs of the action, to be 

paid by the defendant, and 
(E) such other legal or equitable relief as the court deems 

appropriate. 
For purposes of this paragraph, interest on unpaid contributions 
shall be determined by using the rate provided under the plan, or, 
if none, the rate prescribed under section 6621 of the Internal Rev-
enue Code of 1986. 

(h) A copy of the complaint in any action under this title by 
a participant, beneficiary, or fiduciary (other than an action 
brought by one or more participants or beneficiaries under sub-
section (a)(1)(B) which is solely for the purpose of recovering bene-
fits due such participants under the terms of the plan) shall be 
served upon the Secretary and the Secretary of the Treasury by 
certified mail. Either Secretary shall have the right in his discre-
tion to intervene in any action, except that the Secretary of the 
Treasury may not intervene in any action under part 4 of this sub-
title. If the Secretary brings an action under subsection (a) on be-
half of a participant or beneficiary, he shall notify the Secretary of 
the Treasury. 

(i) In the case of a transaction prohibited by section 406 by a 
party in interest with respect to a plan to which this part applies, 
the Secretary may assess a civil penalty against such party in in-
terest. The amount of such penalty may not exceed 5 percent of the 
amount involved in each such transaction (as defined in section 
4975(f)(4) of the Internal Revenue Code of 1986) for each year or 
part thereof during which the prohibited transaction continues, ex-
cept that, if the transaction is not corrected (in such manner as the 
Secretary shall prescribe in regulations which shall be consistent 
with section 4975(f)(5) of such Code) within 90 days after notice 
from the Secretary (or such longer period as the Secretary may per-
mit), such penalty may be in an amount not more than 100 percent 
of the amount involved. This subsection shall not apply to a trans-
action with respect to a plan described in section 4975(e)(1) of such 
Code. 

(j) In all civil actions under this title, attorneys appointed by 
the Secretary may represent the Secretary (except as provided in 
section 518(a) of title 28, United States Code), but all such litiga-
tion shall be subject to the direction and control of the Attorney 
General. 
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(k) Suits by an administrator, fiduciary, participant, or bene-
ficiary of an employee benefit plan to review a final order of the 
Secretary, to restrain the Secretary from taking any action con-
trary to the provisions of this Act, or to compel him to take action 
required under this title, may be brought in the district court of the 
United States for the district where the plan has its principal of-
fice, or in the United States District Court for the District of Co-
lumbia. 

(l)(1) In the case of— 
(A) any breach of fiduciary responsibility under (or other 

violation of) part 4 by a fiduciary, or 
(B) any knowing participation in such a breach or violation 

by any other person, 
the Secretary shall assess a civil penalty against such fiduciary or 
other person in an amount equal to 20 percent of the applicable re-
covery amount. 

(2) For purposes of paragraph (1), the term ‘‘applicable recov-
ery amount’’ means any amount which is recovered from a fidu-
ciary or other person with respect to a breach or violation described 
in paragraph (1)— 

(A) pursuant to any settlement agreement with the Sec-
retary, or 

(B) ordered by a court to be paid by such fiduciary or other 
person to a plan or its participants and beneficiaries in a judi-
cial proceeding instituted by the Secretary under subsection 
(a)(2) or (a)(5). 
(3) The Secretary may, in the Secretary’s sole discretion, waive 

or reduce the penalty under paragraph (1) if the Secretary deter-
mines in writing that— 

(A) the fiduciary or other person acted reasonably and in 
good faith, or 

(B) it is reasonable to expect that the fiduciary or other 
person will not be able to restore all losses to the plan (or to 
provide the relief ordered pursuant to subsection (a)(9)) with-
out severe financial hardship unless such waiver or reduction 
is granted. 
(4) The penalty imposed on a fiduciary or other person under 

this subsection with respect to any transaction shall be reduced by 
the amount of any penalty or tax imposed on such fiduciary or 
other person with respect to such transaction under subsection (i) 
of this section and section 4975 of the Internal Revenue Code of 
1986. 

(m) In the case of a distribution to a pension plan participant 
or beneficiary in violation of section 206(e) by a plan fiduciary, the 
Secretary shall assess a penalty against such fiduciary in an 
amount equal to the value of the distribution. Such penalty shall 
not exceed $10,000 for each such distribution. 

CLAIMS PROCEDURE 

SEC. 503. ø1133¿ In accordance with regulations of the Sec-
retary, every employee benefit plan shall— 

(1) provide adequate notice in writing to any participant or 
beneficiary whose claim for benefits under the plan has been 
denied, setting forth the specific reasons for such denial, writ-
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ten in a manner calculated to be understood by the participant, 
and 

(2) afford a reasonable opportunity to any participant 
whose claim for benefits has been denied for a full and fair re-
view by the appropriate named fiduciary of the decision deny-
ing the claim. 

INVESTIGATIVE AUTHORITY 

SEC. 504. ø1134¿ (a) The Secretary shall have the power, in 
order to determine whether any person has violated or is about to 
violate any provision of this title or any regulation or order there-
under— 

(1) to make an investigation, and in connection therewith 
to require the submission of reports, books, and records, and 
the filing of data in support of any information required to be 
filed with the Secretary under this title, and 

(2) to enter such places, inspect such books and records 
and question such persons as he may deem necessary to enable 
him to determine the facts relative to such investigation, if he 
has reasonable cause to believe there may exist a violation of 
this title or any rule or regulation issued thereunder or if the 
entry is pursuant to an agreement with the plan. 

The Secretary may make available to any person actually affected 
by any matter which is the subject of an investigation under this 
section, and to any department or agency of the United States, in-
formation concerning any matter which may be the subject of such 
investigation; except that any information obtained by the Sec-
retary pursuant to section 6103(g) of the Internal Revenue Code of 
1986 shall be made available only in accordance with regulations 
prescribed by the Secretary of the Treasury. 

(b) The Secretary may not under the authority of this section 
require any plan to submit to the Secretary any books or records 
of the plan more than once in any 12 month period, unless the Sec-
retary has reasonable cause to believe there may exist a violation 
of this title or any regulation or order thereunder. 

(c) For the purposes of any investigation provided for in this 
title, the provisions of sections 9 and 10 (relating to the attendance 
of witnesses and the production of books, records, and documents) 
of the Federal Trade Commission Act (15 U.S.C. 49, 50) are hereby 
made applicable (without regard to any limitation in such sections 
respecting persons, partnerships, banks, or common carriers) to the 
jurisdiction, powers, and duties of the Secretary or any officers des-
ignated by him. To the extent he considers appropriate, the Sec-
retary may delegate his investigative functions under this section 
with respect to insured banks acting as fiduciaries of employee ben-
efit plans to the appropriate Federal banking agency (as defined in 
section 3(q) of the Federal Deposit Insurance Act (12 U.S.C. 
1813(q)). 

(d) The Secretary may promulgate a regulation that provides 
an evidentiary privilege for, and provides for the confidentiality of 
communications between or among, any of the following entities or 
their agents, consultants, or employees: 

(1) A State insurance department. 
(2) A State attorney general. 
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(3) The National Association of Insurance Commissioners. 
(4) The Department of Labor. 
(5) The Department of the Treasury. 
(6) The Department of Justice. 
(7) The Department of Health and Human Services. 
(8) Any other Federal or State authority that the Secretary 

determines is appropriate for the purposes of enforcing the pro-
visions of this title. 
(e) The privilege established under subsection (d) shall apply 

to communications related to any investigation, audit, examination, 
or inquiry conducted or coordinated by any of the agencies. A com-
munication that is privileged under subsection (d) shall not waive 
any privilege otherwise available to the communicating agency or 
to any person who provided the information that is communicated. 

REGULATIONS 

SEC. 505. ø1135¿ Subject to title III and section 109, the Sec-
retary may prescribe such regulations as he finds necessary or ap-
propriate to carry out the provisions of this title. Among other 
things, such regulations may define accounting, technical and trade 
terms used in such provisions; may prescribe forms; and may pro-
vide for the keeping of books and records, and for the inspection 
of such books and records (subject to section 504(a) and (b)). 

COORDINATION AND RESPONSIBILITY OF AGENCIES ENFORCING EM-
PLOYEE RETIREMENT INCOME SECURITY ACT AND RELATED FEDERAL 
LAWS 

SEC. 506. ø1136¿ (a) COORDINATION WITH OTHER AGENCIES 
AND DEPARTMENTS.—In order to avoid unnecessary expense and 
duplication of functions among Government agencies, the Secretary 
may make such arrangements or agreements for cooperation or 
mutual assistance in the performance of his functions under this 
title and the functions of any such agency as he may find to be 
practicable and consistent with law. The Secretary may utilize, on 
a reimbursable or other basis, the facilities or services of any de-
partment, agency, or establishment of the United States or of any 
State or political subdivision of a State, including the services of 
any of its employees, with the lawful consent of such department, 
agency, or establishment; and each department, agency, or estab-
lishment of the United States is authorized and directed to cooper-
ate with the Secretary and, to the extent permitted by law, to pro-
vide such information and facilities as he may request for his as-
sistance in the performance of his functions under this title. The 
Attorney General or his representative shall receive from the Sec-
retary for appropriate action such evidence developed in the per-
formance of his functions under this title as may be found to war-
rant consideration for criminal prosecution under the provisions of 
this title or other Federal law. 

(b) RESPONSIBILITY FOR DETECTING AND INVESTIGATING CIVIL 
AND CRIMINAL VIOLATIONS OF EMPLOYEE RETIREMENT INCOME SE-
CURITY ACT AND RELATED FEDERAL LAWS.—The Secretary shall 
have the responsibility and authority to detect and investigate and 
refer, where appropriate, civil and criminal violations related to the 
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75 Section 101(e)(3) of P.L. 104–191 added at the end of section 506 this subsection. Subsection 
(g)(1) of section 101 of such Act provides the following: 

(g) EFFECTIVE DATES.— 
(1) IN GENERAL.—Except as provided in this section, this section (and the amendments 

made by this section) shall apply with respect to group health plans for plan years begin-
ning after June 30, 1997. 

76 Section 603(b)(3)(F) of P.L. 104–204 (110 Stat. 2938) amends section 506(c), by striking ‘‘sec-
tion 706(a)(2)’’ and inserting ‘‘section 733(a)(2)’’. Subsection (c) of section 603 provides as follows: 

(c) EFFECTIVE DATE.—The amendments made by this section shall apply with respect to group 
health plans for plan years beginning on or after January 1, 1998. 

77 The omitted provision added a new subsection (f) to section 5108 of title 5, United States 
Code, relating to authorization for certain positions in the Department of Labor. The new sub-
section (f) was subsequently repealed October 13, 1978, P.L. 95–454, § 414(a)(1)(A)(ii), 92 Stat. 
1177. 

provisions of this title and other related Federal laws, including the 
detection, investigation, and appropriate referrals of related viola-
tions of title 18 of the United States Code. Nothing in this sub-
section shall be construed to preclude other appropriate Federal 
agencies from detecting and investigating civil and criminal viola-
tions of this title and other related Federal laws. 

(c) 75 COORDINATION OF ENFORCEMENT WITH STATES WITH RE-
SPECT TO CERTAIN ARRANGEMENTS.—A State may enter into an 
agreement with the Secretary for delegation to the State of some 
or all of the Secretary’s authority under sections 502 and 504 to en-
force the requirements under part 7 in connection with multiple 
employer welfare arrangements, providing medical care (within the 
meaning of section 733(a)(2) 76), which are not group health plans. 

ADMINISTRATION 

SEC. 507. ø1137¿ (a) Subchapter II of chapter 5, and chapter 
7, of title 5, United States Code (relating to administrative proce-
dure), shall be applicable to this title. 

(b) øOmitted.¿ 77 
(c) No employee of the Department of Labor or the Department 

of the Treasury shall administer or enforce this title or the Internal 
Revenue Code of 1986 with respect to any employee benefit plan 
under which he is a participant or beneficiary, any employee orga-
nization of which he is a member, or any employer organization in 
which he has an interest. This subsection does not apply to an em-
ployee benefit plan which covers only employees of the United 
States. 

APPROPRIATIONS 

SEC. 508. ø1138¿ There are hereby authorized to be appro-
priated such sums as may be necessary to enable the Secretary to 
carry out his functions and duties under this Act. 

SEPARABILITY PROVISIONS 

SEC. 509. ø1139¿ If any provision of this Act, or the application 
of such provision to any person or circumstances, shall be held in-
valid, the remainder of this Act, or the application of such provision 
to persons or circumstances other than those as to which it is held 
invalid, shall not be affected thereby. 
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INTERFERENCE WITH RIGHTS PROTECTED UNDER ACT 

SEC. 510. ø1140¿ It shall be unlawful for any person to dis-
charge, fine, suspend, expel, discipline, or discriminate against a 
participant or beneficiary for exercising any right to which he is en-
titled under the provisions of an employee benefit plan, this title, 
section 3001, or the Welfare and Pension Plans Disclosure Act ø(29 
U.S.C. 301 et seq.)¿ or for the purpose of interfering with the at-
tainment of any right to which such participant may become enti-
tled under the plan, this title, or the Welfare and Pension Plans 
Disclosure Act. It shall be unlawful for any person to discharge, 
fine, suspend, expel, or discriminate against any person because he 
has given information or has testified or is about to testify in any 
inquiry or proceeding relating to this Act or the Welfare and Pen-
sion Plans Disclosure Act. In the case of a multiemployer plan, it 
shall be unlawful for the plan sponsor or any other person to dis-
criminate against any contributing employer for exercising rights 
under this Act or for giving information or testifying in any inquiry 
or proceeding relating to this Act before Congress. The provisions 
of section 502 shall be applicable in the enforcement of this section. 

COERCIVE INTERFERENCE 

SEC. 511. ø1141¿ It shall be unlawful for any person through 
the use of fraud, force, violence, or threat of the use of force or vio-
lence, to restrain, coerce, intimidate, or attempt to restrain, coerce, 
or intimidate any participant or beneficiary for the purpose of 
interfering with or preventing the exercise of any right to which he 
is or may become entitled under the plan, this title, section 3001, 
or the Welfare and Pension Plans Disclosure Act ø(29 U.S.C. 301 
et seq.)¿. Any person who willfully violates this section shall be 
fined $100,000 or imprisoned for not more than 10 years, or both. 

ADVISORY COUNCIL 

SEC. 512. ø1142¿ (a)(1) There is hereby established an Advi-
sory Council on Employee Welfare and Pension Benefit Plans 
(hereinafter in this section referred to as the ‘‘Council’’) consisting 
of fifteen members appointed by the Secretary. Not more than 
eight members of the Council shall be members of the same polit-
ical party. 

(2) Members shall be persons qualified to appraise the pro-
grams instituted under this Act. 

(3) Of the members appointed, three shall be representatives 
of employee organizations (at least one of whom shall be represent-
ative of any organization members of which are participants in a 
multiemployer plan); three shall be representatives of employers 
(at least one of whom shall be representative of employers main-
taining or contributing to multi-employer plans); three representa-
tives shall be appointed from the general public, one of whom shall 
be a person representing those receiving benefits from a pension 
plan; and there shall be one representative each from the field of 
insurance, corporate trust, actuarial counseling, investment coun-
seling, investment management, and the accounting field. 

(4) Members shall serve for terms of three years except that of 
those first appointed, five shall be appointed for terms of one year, 
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five shall be appointed for terms of two years, and five shall be ap-
pointed for terms of three years. A member may be reappointed. A 
member appointed to fill a vacancy shall be appointed only for the 
remainder of such term. A majority of members shall constitute a 
quorum and action shall be taken only by a majority vote of those 
present and voting. 

(b) It shall be the duty of the Council to advise the Secretary 
with respect to the carrying out of his functions under this Act and 
to submit to the Secretary recommendations with respect thereto. 
The Council shall meet at least four times each year and at such 
other times as the Secretary requests. In his annual report sub-
mitted pursuant to section 513(b), the Secretary shall include each 
recommendation which he has received from the Council during the 
preceding calendar year. 

(c) The Secretary shall furnish to the Council an executive sec-
retary and such secretarial, clerical, and other services as are 
deemed necessary to conduct its business. The Secretary may call 
upon other agencies of the Government for statistical data, reports, 
and other information which will assist the Council in the perform-
ance of its duties. 

(d)(1) Members of the Council shall each be entitled to receive 
the daily equivalent of the annual rate of basic pay in effect for 
grade GS–18 of the General Schedule for each day (including travel 
time) during which they are engaged in the actual performance of 
duties vested in the Council. 

(2) While away from their homes or regular places of business 
in the performance of services for Council, members of the Council 
shall be allowed travel expenses, including per diem in lieu of sub-
sistence, in the same manner as persons employed intermittently 
in the Government service are allowed expenses under section 
5703(b) of title 5 of the United States Code. 

(e) Section 1013(a) of title 5, United States Code (relating to 
termination), shall not apply to the Council. 

RESEARCH, STUDIES, AND ANNUAL REPORT 

SEC. 513. ø1143¿ (a)(1) The Secretary is authorized to under-
take research and surveys and in connection therewith to collect, 
compile, analyze and publish data, information, and statistics relat-
ing to employee benefit plans, including retirement, deferred com-
pensation, and welfare plans, and types of plans not subject to this 
Act. 

(2) The Secretary is authorized and directed to undertake re-
search studies relating to pension plans, including but not limited 
to (A) the effects of this title upon the provisions and costs of pen-
sion plans, (B) the role of private pensions in meeting the economic 
security needs of the Nation, and (C) the operation of private pen-
sion plans including types and levels of benefits, degree of reci-
procity or portability, and financial and actuarial characteristics 
and practices, and methods of encouraging the growth of the pri-
vate pension system. 

(3) The Secretary may, as he deems appropriate or necessary, 
undertake other studies relating to employee benefit plans, the 
matters regulated by this title, and the enforcement procedures 
provided for under this title. 
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(4) The research, surveys, studies, and publications referred to 
in this subsection may be conducted directly, or indirectly through 
grant or contract arrangements. 

(b) The Secretary shall submit annually a report to the Con-
gress covering his administration of this title for the preceding 
year, and including (1) an explanation of any variances or exten-
sions granted under section 110, 207, 303, or 304 and the projected 
date for terminating the variance; (2) the status of cases in enforce-
ment status; (3) recommendations received from the Advisory 
Council during the preceding year; and (4) such information, data, 
research findings, studies, and recommendations for further legisla-
tion in connection with the matters covered by this title as he may 
find advisable. 

(c) The Secretary is authorized and directed to cooperate with 
the Congress and its appropriate committees, subcommittees, and 
staff in supplying data and any other information, and personnel 
and services, required by the Congress in any study, examination, 
or report by the Congress relating to pension benefit plans estab-
lished or maintained by States or their political subdivisions. 

EFFECT ON OTHER LAWS 

SEC. 514. ø1144¿ (a) Except as provided in subsection (b) of 
this section, the provisions of this title and title IV shall supersede 
any and all State laws insofar as they may now or hereafter relate 
to any employee benefit plan described in section 4(a) and not ex-
empt under section 4(b). This section shall take effect on January 
1, 1975. 

(b)(1) This section shall not apply with respect to any cause of 
action which arose, or any act or omission which occurred, before 
January 1, 1975. 

(2)(A) Except as provided in subparagraph (B), nothing in this 
title shall be construed to exempt or relieve any person from any 
law of any State which regulates insurance, banking, or securities. 

(B) Neither an employee benefit plan described in section 4(a), 
which is not exempt under section 4(b) (other than a plan estab-
lished primarily for the purpose of providing death benefits), nor 
any trust established under such a plan, shall be deemed to be an 
insurance company or other insurer, bank, trust company, or in-
vestment company or to be engaged in the business of insurance 
or banking for purposes of any law of any State purporting to regu-
late insurance companies, insurance contracts, banks, trust compa-
nies, or investment companies. 

(3) Nothing in this section shall be construed to prohibit use 
by the Secretary of services or facilities of a State agency as per-
mitted under section 506 of this Act. 

(4) Subsection (a) shall not apply to any generally applicable 
criminal law of a State. 

(5)(A) Except as provided in subparagraph (B), subsection (a) 
shall not apply to the Hawaii Prepaid Health Care Act (Haw. Rev. 
Stat. §§ 393–1 through 393–51). 

(B) Nothing in subparagraph (A) shall be construed to exempt 
from subsection (a)— 

(i) any State tax law relating to employee benefit plans, or 
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(ii) any amendment of the Hawaii Prepaid Health Care Act 
enacted after September 2, 1974, to the extent it provides for 
more than the effective administration of such Act as in effect 
on such date. 
(C) Notwithstanding subparagraph (A), parts 1 and 4 of this 

subtitle, and the preceding sections of this part to the extent they 
govern matters which are governed by the provisions of such parts 
1 and 4, shall supersede the Hawaii Prepaid Health Care Act (as 
in effect on or after the date of the enactment of this paragraph 
øJanuary 14, 1983¿), but the Secretary may enter into cooperative 
arrangements under this paragraph and section 506 with officials 
of the State of Hawaii to assist them in effectuating the policies of 
provisions of such Act which are superseded by such parts 1 and 
4 and the preceding sections of this part. 

(6)(A) Notwithstanding any other provision of this section— 
(i) in the case of an employee welfare benefit plan which 

is a multiple employer welfare arrangement and is fully in-
sured (or which is a multiple employer welfare arrangement 
subject to an exemption under subparagraph (B)), any law of 
any State which regulates insurance may apply to such ar-
rangement to the extent that such law provides— 

(I) standards, requiring the maintenance of specified 
levels of reserves and specified levels of contributions, 
which any such plan, or any trust established under such 
a plan, must meet in order to be considered under such 
law able to pay benefits in full when due, and 

(II) provisions to enforce such standards, and 
(ii) in the case of any other employee welfare benefit plan 

which is a multiple employer welfare arrangement, in addition 
to this title, any law of any State which regulates insurance 
may apply to the extent not inconsistent with the preceding 
sections of this title. 
(B) The Secretary may, under regulations which may be pre-

scribed by the Secretary, exempt from subparagraph (A)(ii), indi-
vidually or by class, multiple employer welfare arrangements 
which are not fully insured. Any such exemption may be granted 
with respect to any arrangement or class of arrangements only if 
such arrangement or each arrangement which is a member of such 
class meets the requirements of section 3(1) and section 4 nec-
essary to be considered an employee welfare benefit plan to which 
this title applies. 

(C) Nothing in subparagraph (A) shall affect the manner or ex-
tent to which the provisions of this title apply to an employee wel-
fare benefit plan which is not a multiple employer welfare arrange-
ment and which is a plan, fund, or program participating in, sub-
scribing to, or otherwise using a multiple employer welfare ar-
rangement to fund or administer benefits to such plan’s partici-
pants and beneficiaries. 

(D) For purposes of this paragraph, a multiple employer wel-
fare arrangement shall be considered fully insured only if the 
terms of the arrangement provide for benefits the amount of all of 
which the Secretary determines are guaranteed under a contract, 
or policy of insurance, issued by an insurance company, insurance 
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78 Section 101(f)(1) of P.L. 104–191 added at the end of subsection (b) this paragraph. Sub-
section (g)(1) of section 101 of such Act provides the following: 

(g) EFFECTIVE DATES.— 
(1) IN GENERAL.—Except as provided in this section, this section (and the amendments 

made by this section) shall apply with respect to group health plans for plan years begin-
ning after June 30, 1997. 

79 Section 603(b)(3)(G) of P.L. 104–204 (110 Stat. 2938) amends section 514(b)(9) by striking 
‘‘section 704’’ and inserting ‘‘section 731’’. Subsection (c) of section 603 provides as follows: 

(c) EFFECTIVE DATE.—The amendments made by this section shall apply with respect to group 
health plans for plan years beginning on or after January 1, 1998. 

service, or insurance organization, qualified to conduct business in 
a State. 

(7) Subsection (a) shall not apply to qualified domestic rela-
tions orders (within the meaning of section 206(d)(3)(B)(i)), quali-
fied medical child support orders (within the meaning of section 
609(a)(2)(A)), and the provisions of law referred to in section 
609(a)(2)(B)(ii) to the extent they apply to qualified medical child 
support orders. 

(8) Subsection (a) of this section shall not be construed to pre-
clude any State cause of action— 

(A) with respect to which the State exercises its acquired 
rights under section 609(b)(3) with respect to a group health 
plan (as defined in section 607(1)), or 

(B) for recoupment of payment with respect to items or 
services pursuant to a State plan for medical assistance ap-
proved under title XIX of the Social Security Act which would 
not have been payable if such acquired rights had been exe-
cuted before payment with respect to such items or services by 
the group health plan. 
(9) 78 For additional provisions relating to group health plans, 

see section 731 79. 
(c) For purposes of this section: 

(1) The term ‘‘State law’’ includes all laws, decisions, rules, 
regulations, or other State action having the effect of law, of 
any State. A law of the United States applicable only to the 
District of Columbia shall be treated as a State law rather 
than a law of the United States. 

(2) The term ‘‘State’’ includes a State, any political subdivi-
sions thereof, or any agency or instrumentality of either, which 
purports to regulate, directly or indirectly, the terms and con-
ditions of employee benefit plans covered by this title. 
(d) Nothing in this title shall be construed to alter, amend, 

modify, invalidate, impair, or supersede any law of the United 
States (except as provided in sections 111 and 507(b)) or any rule 
or regulation issued under any such law. 

(e)(1) Notwithstanding any other provision of this section, this 
title shall supersede any law of a State which would directly or in-
directly prohibit or restrict the inclusion in any plan of an auto-
matic contribution arrangement. The Secretary may prescribe regu-
lations which would establish minimum standards that such an ar-
rangement would be required to satisfy in order for this subsection 
to apply in the case of such arrangement. 

(2) For purposes of this subsection, the term ‘‘automatic con-
tribution arrangement’’ means an arrangement— 
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(A) under which a participant may elect to have the plan 
sponsor make payments as contributions under the plan on be-
half of the participant, or to the participant directly in cash, 

(B) under which a participant is treated as having elected 
to have the plan sponsor make such contributions in an 
amount equal to a uniform percentage of compensation pro-
vided under the plan until the participant specifically elects 
not to have such contributions made (or specifically elects to 
have such contributions made at a different percentage), and 

(C) under which such contributions are invested in accord-
ance with regulations prescribed by the Secretary under sec-
tion 404(c)(5). 
(3)(A) The plan administrator of an automatic contribution ar-

rangement shall, within a reasonable period before such plan year, 
provide to each participant to whom the arrangement applies for 
such plan year notice of the participant’s rights and obligations 
under the arrangement which— 

(i) is sufficiently accurate and comprehensive to apprise 
the participant of such rights and obligations, and 

(ii) is written in a manner calculated to be understood by 
the average participant to whom the arrangement applies. 
(B) A notice shall not be treated as meeting the requirements 

of subparagraph (A) with respect to a participant unless— 
(i) the notice includes an explanation of the participant’s 

right under the arrangement not to have elective contributions 
made on the participant’s behalf (or to elect to have such con-
tributions made at a different percentage), 

(ii) the participant has a reasonable period of time, after 
receipt of the notice described in clause (i) and before the first 
elective contribution is made, to make such election, and 

(iii) the notice explains how contributions made under the 
arrangement will be invested in the absence of any investment 
election by the participant. 

DELINQUENT CONTRIBUTIONS 

SEC. 515. ø1145¿ Every employer who is obligated to make 
contributions to a multiemployer plan under the terms of the plan 
or under the terms of a collectively bargained agreement shall, to 
the extent not inconsistent with law, make such contributions in 
accordance with the terms and conditions of such plan or such 
agreement. 

OUTREACH TO PROMOTE RETIREMENT INCOME SAVINGS 

SEC. 516. ø1146¿ (a) IN GENERAL.—The Secretary shall main-
tain an ongoing program of outreach to the public designed to effec-
tively promote retirement income savings by the public. 

(b) METHODS.—The Secretary shall carry out the requirements 
of subsection (a) by means which shall ensure effective communica-
tion to the public, including publication of public service announce-
ments, public meetings, creation of educational materials, and es-
tablishment of a site on the Internet. 
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(c) INFORMATION TO BE MADE AVAILABLE.—The information to 
be made available by the Secretary as part of the program of out-
reach required under subsection (a) shall include the following: 

(1) a description of the vehicles currently available to indi-
viduals and employers for creating and maintaining 
retirement income savings, specifically including information 
explaining to employers, in simple terms, the characteristics 
and operation of the different retirement savings vehicles, in-
cluding the steps to establish each such vehicle; and 

(2) information regarding matters relevant to establishing 
retirement income savings, such as— 

(A) the forms of retirement income savings; 
(B) the concept of compound interest; 
(C) the importance of commencing savings early in 

life; 
(D) savings principles; 
(E) the importance of prudence and diversification in 

investing; 
(F) the importance of the timing of investments; and 
(G) the impact on retirement savings of life’s uncer-

tainties, such as living beyond one’s life expectancy. 
(d) ESTABLISHMENT OF SITE ON THE INTERNET.—The Secretary 

shall establish a permanent site on the Internet concerning retire-
ment income savings. The site shall contain at least the following 
information: 

(1) a means for individuals to calculate their estimated re-
tirement savings needs, based on their retirement income goal 
as a percentage of their preretirement income; 

(2) a description in simple terms of the common types of 
retirement income savings arrangements available to both in-
dividuals and employers (specifically including small employ-
ers), including information on the amount of money that can 
be placed into a given vehicle, the tax treatment of the money, 
the amount of accumulation possible through different typical 
investment options and interest rate projections, and a direc-
tory of resources of more descriptive information; 

(3) materials explaining to employers in simple terms, the 
characteristics and operation of the different retirement sav-
ings arrangements for their workers and what the basic legal 
requirements are under this Act and the Internal Revenue 
Code of 1986, including the steps to establish each such ar-
rangement; 

(4) copies of all educational materials developed by the De-
partment of Labor, and by other Federal agencies in consulta-
tion with such Department, to promote retirement income sav-
ings by workers and employers; and 

(5) links to other sites maintained on the Internet by gov-
ernmental agencies and nonprofit organizations that provide 
additional detail on retirement income savings arrangements 
and related topics on savings or investing. 
(e) COORDINATION.—The Secretary shall coordinate the out-

reach program under this section with similar efforts undertaken 
by other public and private entities. 
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NATIONAL SUMMIT ON RETIREMENT SAVINGS 

SEC. 517. ø1147¿ (a) AUTHORITY TO CALL SUMMIT.—Not later 
than July 15, 1998, the President shall convene a National Summit 
on Retirement Income Savings at the White House, to be co-hosted 
by the President and the Speaker and the Minority Leader of the 
House of Representatives and the Majority Leader and Minority 
Leader of the Senate. Such a National Summit shall be convened 
thereafter in 2001 and 2005 on or after September 1 of each year 
involved. Such a National Summit shall— 

(1) advance the public’s knowledge and understanding of 
retirement savings and its critical importance to the future 
well-being of American workers and their families; 

(2) facilitate the development of a broad-based, public edu-
cation program to encourage and enhance individual commit-
ment to a personal retirement savings strategy; 

(3) develop recommendations for additional research, re-
forms, and actions in the field of private pensions and indi-
vidual retirement savings; and 

(4) disseminate the report of, and information obtained by, 
the National Summit and exhibit materials and works of the 
National Summit. 
(b) PLANNING AND DIRECTION.—The National Summit shall be 

planned and conducted under the direction of the Secretary, in con-
sultation with, and with the assistance of, the heads of such other 
Federal departments and agencies as the President may designate. 
Such assistance may include the assignment of personnel. The Sec-
retary shall, in planning and conducting the National Summit, con-
sult with the congressional leaders specified in subsection (e)(2). 
The Secretary shall also, in carrying out the Secretary’s duties 
under this subsection, consult and coordinate with at least one or-
ganization made up of private sector businesses and associations 
partnered with Government entities to promote long-term financial 
security in retirement through savings. 

(c) PURPOSE OF NATIONAL SUMMIT.—The purpose of the Na-
tional Summit shall be— 

(1) to increase the public awareness of the value of 
personal savings for retirement; 

(2) to advance the public’s knowledge and understanding of 
retirement savings and its critical importance to the future 
well-being of American workers and their families; 

(3) to facilitate the development of a broad-based, public 
education program to encourage and enhance individual com-
mitment to a personal retirement savings strategy; 

(4) to identify the problems workers have in setting aside 
adequate savings for retirement; 

(5) to identify the barriers which employers, especially 
small employers, face in assisting their workers in accumu-
lating retirement savings; 

(6) to examine the impact and effectiveness of individual 
employers to promote personal savings for retirement among 
their workers and to promote participation in company savings 
options; 
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(7) to examine the impact and effectiveness of government 
programs at the Federal, State, and local levels to educate the 
public about, and to encourage, retirement income savings; 

(8) to develop such specific and comprehensive rec-
ommendations for the legislative and executive branches of the 
Government and for private sector action as may be appro-
priate for promoting private pensions and individual retire-
ment savings; and 

(9) to develop recommendations for the coordination of 
Federal, State, and local retirement income savings initiatives 
among the Federal, State, and local levels of government and 
for the coordination of such initiatives. 
(d) SCOPE OF NATIONAL SUMMIT.—The scope of the National 

Summit shall consist of issues relating to individual and employer- 
based retirement savings and shall not include issues relating to 
the old-age, survivors, and disability insurance program under title 
II of the Social Security Act. 

(e) NATIONAL SUMMIT PARTICIPANTS.— 
(1) IN GENERAL.—To carry out the purposes of the National 

Summit, the National Summit shall bring together— 
(A) professionals and other individuals working in the 

fields of employee benefits and retirement savings; 
(B) Members of Congress and officials in the executive 

branch; 
(C) representatives of State and local governments; 
(D) representatives of private sector institutions, in-

cluding individual employers, concerned about promoting 
the issue of retirement savings and facilitating savings 
among American workers; and 

(E) representatives of the general public. 
(2) STATUTORILY REQUIRED PARTICIPATION.—The partici-

pants in the National Summit shall include the following indi-
viduals or their designees: 

(A) the Speaker and the Minority Leader of the House 
of Representatives; 

(B) the Majority Leader and the Minority Leader of 
the Senate; 

(C) the Chairman and ranking Member of the Com-
mittee on Education and the Workforce of the House of 
Representatives; 

(D) the Chairman and ranking Member of the Com-
mittee on Labor and Human Resources of the Senate; 

(E) the Chairman and ranking Member of the Special 
Committee on Aging of the Senate; 

(F) the Chairman and ranking Member of the Sub-
committees on Labor, Health and Human Services, and 
Education of the Senate and House of Representatives; 
and 

(G) the parties referred to in subsection (b). 
(3) ADDITIONAL PARTICIPANTS.— 

(A) IN GENERAL.—There shall be not more than 200 
additional participants. Of such additional participants— 

(i) one-half shall be appointed by the President, in 
consultation with the elected leaders of the President’s 
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party in Congress (either the Speaker of the House of 
Representatives or the Minority Leader of the House 
of Representatives, and either the Majority Leader or 
the Minority Leader of the Senate; and 

(ii) one-half shall be appointed by the elected lead-
ers of Congress of the party to which the President 
does not belong (one-half of that allotment to be ap-
pointed by either the Speaker of the House of Rep-
resentatives or the Minority Leader of the House of 
Representatives, and one-half of that allotment to be 
appointed by either the Majority Leader or the Minor-
ity Leader of the Senate). 
(B) APPOINTMENT REQUIREMENTS.—The additional par-

ticipants described in subparagraph (A) shall be— 
(i) appointed not later than January 31, 1998; 
(ii) selected without regard to political affiliation 

or past partisan activity; and 
(iii) representative of the diversity of thought in 

the fields of employee benefits and retirement income 
savings. 

(4) PRESIDING OFFICERS.—The National Summit shall be 
presided over equally by representatives of the executive and 
legislative branches. 
(f) NATIONAL SUMMIT ADMINISTRATION.— 

(1) ADMINISTRATION.—In administering this section, the 
Secretary shall— 

(A) request the cooperation and assistance of such 
other Federal departments and agencies and other parties 
referred to in subsection (b) as may be appropriate in the 
carrying out of this section; 

(B) furnish all reasonable assistance to State agencies, 
area agencies, and other appropriate organizations to en-
able them to organize and conduct conferences in conjunc-
tion with the National Summit; 

(C) make available for public comment a proposed 
agenda for the National Summit that reflects to the great-
est extent possible the purposes for the National Summit 
set out in this section; 

(D) prepare and make available background materials 
for the use of participants in the National Summit that the 
Secretary considers necessary; and 

(E) appoint and fix the pay of such additional per-
sonnel as may be necessary to carry out the provisions of 
this section without regard to provisions of title 5, United 
States Code, governing appointments in the competitive 
service, and without regard to chapter 51 and subchapter 
III of chapter 53 of such title relating to classification and 
General Schedule pay rates. 
(2) DUTIES.—The Secretary shall, in carrying out the re-

sponsibilities and functions of the Secretary under this section, 
and as part of the National Summit, ensure that— 

(A) the National Summit shall be conducted in a man-
ner that ensures broad participation of Federal, State, and 
local agencies and private organizations, professionals, and 
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others involved in retirement income savings and provides 
a strong basis for assistance to be provided under para-
graph (1)(B); 

(B) the agenda prepared under paragraph (1)(C) for 
the National Summit is published in the Federal Register; 
and 

(C) the personnel appointed under paragraph (1)(E) 
shall be fairly balanced in terms of points of views rep-
resented and shall be appointed without regard to political 
affiliation or previous partisan activities. 
(3) NONAPPLICATION OF CHAPTER 10 OF TITLE 5, UNITED 

STATES CODE.—The provisions of chapter 10 of title 5, United 
States Code, shall not apply to the National Summit. 
(g) REPORT.—The Secretary shall prepare a report describing 

the activities of the National Summit and shall submit the report 
to the President, the Speaker and Minority Leader of the House of 
Representatives, the Majority and Minority Leaders of the Senate, 
and the chief executive officers of the States not later than 90 days 
after the date on which the National Summit is adjourned. 

(h) DEFINITION.—For purposes of this section, the term ‘‘State’’ 
means a State, the District of Columbia, the Commonwealth of 
Puerto Rico, the Commonwealth of the Northern Mariana Islands, 
Guam, the Virgin Islands, American Samoa, and any other terri-
tory or possession of the United States. 

(i) AUTHORIZATION OF APPROPRIATIONS.— 
(1) IN GENERAL.—There is authorized to be appropriated 

for fiscal years beginning on or after October 1, 1997, such 
sums as are necessary to carry out this section. 

(2) AUTHORIZATION TO ACCEPT PRIVATE CONTRIBUTIONS.— 
In order to facilitate the National Summit as a public-private 
partnership, the Secretary may accept private contributions, in 
the form of money, supplies, or services, to defray the costs of 
the National Summit. 
(j) FINANCIAL OBLIGATION FOR FISCAL YEAR 1998.—The finan-

cial obligation for the Department of Labor for fiscal year 1998 
shall not exceed the lesser of— 

(1) one-half of the costs of the National Summit; or 
(2) $250,000. 

The private sector organization described in subsection (b) and con-
tracted with by the Secretary shall be obligated for the balance of 
the cost of the National Summit. 

(k) CONTRACTS.—The Secretary may enter into contracts to 
carry out the Secretary’s responsibilities under this section. The 
Secretary shall enter into a contract on a sole-source basis to en-
sure the timely completion of the National Summit in fiscal year 
1998. 
SEC. 518. ø1148¿ AUTHORITY TO POSTPONE CERTAIN DEADLINES BY 

REASON OF PRESIDENTIALLY DECLARED DISASTER OR 
TERRORISTIC OR MILITARY ACTIONS. 

In the case of a pension or other employee benefit plan, or any 
sponsor, administrator, participant, beneficiary, or other person 
with respect to such plan, affected by a Presidentially declared dis-
aster (as defined in section 1033(h)(3) of the Internal Revenue Code 
of 1986) a terroristic or military action (as defined in section 
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692(c)(2) of such Code), or a public health emergency declared by 
the Secretary of Health and Human Services pursuant to section 
319 of the Public Health Service Act, the Secretary may, notwith-
standing any other provision of law, prescribe, by notice or other-
wise, a period of up to 1 year which may be disregarded in deter-
mining the date by which any action is required or permitted to be 
completed under this Act. No plan shall be treated as failing to be 
operated in accordance with the terms of the plan solely as the re-
sult of disregarding any period by reason of the preceding sentence. 
SEC. 519. ø1149¿ PROHIBITION ON FALSE STATEMENTS AND REP-

RESENTATIONS. 
No person, in connection with a plan or other arrangement 

that is multiple employer welfare arrangement described in section 
3(40), shall make a false statement or false representation of fact, 
knowing it to be false, in connection with the marketing or sale of 
such plan or arrangement, to any employee, any member of an em-
ployee organization, any beneficiary, any employer, any employee 
organization, the Secretary, or any State, or the representative or 
agent of any such person, State, or the Secretary, concerning— 

(1) the financial condition or solvency of such plan or ar-
rangement; 

(2) the benefits provided by such plan or arrangement; 
(3) the regulatory status of such plan or other arrange-

ment under any Federal or State law governing collective bar-
gaining, labor management relations, or intern union affairs; 
or 

(4) the regulatory status of such plan or other arrange-
ment regarding exemption from state regulatory authority 
under this Act. 

This section shall not apply to any plan or arrangement that does 
not fall within the meaning of the term ‘‘multiple employer welfare 
arrangement’’ under section 3(40)(A). 
SEC. 520. ø1150¿ APPLICABILITY OF STATE LAW TO COMBAT FRAUD 

AND ABUSE. 
The Secretary may, for the purpose of identifying, preventing, 

or prosecuting fraud and abuse, adopt regulatory standards estab-
lishing, or issue an order relating to a specific person establishing, 
that a person engaged in the business of providing insurance 
through a multiple employer welfare arrangement described in sec-
tion 3(40) is subject to the laws of the States in which such person 
operates which regulate insurance in such State, notwithstanding 
section 514(b)(6) of this Act or the Liability Risk Retention Act of 
1986, and regardless of whether the law of the State is otherwise 
preempted under any of such provisions. This section shall not 
apply to any plan or arrangement that does not fall within the 
meaning of the term ‘‘multiple employer welfare arrangement’’ 
under section 3(40)(A). 
SEC. 521. ø1151¿ ADMINISTRATIVE SUMMARY CEASE AND DESIST OR-

DERS AND SUMMARY SEIZURE ORDERS AGAINST MUL-
TIPLE EMPLOYER WELFARE ARRANGEMENTS IN FINAN-
CIALLY HAZARDOUS CONDITION. 

(a) IN GENERAL.—The Secretary may issue a cease and desist 
(ex parte) order under this title if it appears to the Secretary that 
the alleged conduct of a multiple employer welfare arrangement de-
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scribed in section 3(40), other than a plan or arrangement de-
scribed in subsection (g), is fraudulent, or creates an immediate 
danger to the public safety or welfare, or is causing or can be rea-
sonably expected to cause significant, imminent, and irreparable 
public injury. 

(b) HEARING.—A person that is adversely affected by the 
issuance of a cease and desist order under subsection (a) may re-
quest a hearing by the Secretary regarding such order. The Sec-
retary may require that a proceeding under this section, including 
all related information and evidence, be conducted in a confidential 
manner. 

(c) BURDEN OF PROOF.—The burden of proof in any hearing 
conducted under subsection (b) shall be on the party requesting the 
hearing to show cause why the cease and desist order should be set 
aside. 

(d) DETERMINATION.—Based upon the evidence presented at a 
hearing under subsection (b), the cease and desist order involved 
may be affirmed, modified, or set aside by the Secretary in whole 
or in part. 

(e) SEIZURE.—The Secretary may issue a summary seizure 
order under this title if it appears that a multiple employer welfare 
arrangement is in a financially hazardous condition. 

(f) REGULATIONS.—The Secretary may promulgate such regula-
tions or other guidance as may be necessary or appropriate to carry 
out this section. 

(g) EXCEPTION.—This section shall not apply to any plan or ar-
rangement that does not fall within the meaning of the term ‘‘mul-
tiple employer welfare arrangement’’ under section 3(40)(A). 
SEC. 522. ø1152¿ COORDINATION OF ENFORCEMENT REGARDING VIO-

LATIONS OF CERTAIN HEALTH CARE PROVIDER RE-
QUIREMENTS; COMPLAINT PROCESS. 

(a) INVESTIGATING VIOLATIONS.—Upon receiving a notice from 
a State or the Secretary of Health and Human Services of viola-
tions of sections 2799B–1, 2799B–2, or 2799B–5 of the Public 
Health Service Act, the Secretary of Labor shall identify patterns 
of such violations with respect to participants or beneficiaries 
under a group health plan or group health insurance coverage of-
fered by a health insurance issuer and conduct an investigation 
pursuant to section 504 where appropriate, as determined by the 
Secretary. The Secretary shall coordinate with States and the Sec-
retary of Health and Human Services, in accordance with section 
506 and with section 104 of Health Insurance Portability and Ac-
countability Act of 1996, where appropriate, as determined by the 
Secretary, to ensure that appropriate measures have been taken to 
correct such violations retrospectively and prospectively with re-
spect to participants or beneficiaries under a group health plan or 
group health insurance coverage offered by a health insurance 
issuer. 

(b) COMPLAINT PROCESS.— Not later than January 1, 2022, the 
Secretary shall ensure a process under which the Secretary— 

(1) may receive complaints from participants and bene-
ficiaries of group health plans or group health insurance cov-
erage offered by a health insurance issuer relating to alleged 
violations of the sections specified in subsection (a); and 
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(2) transmits such complaints to States or the Secretary of 
Health and Human Services (as determined appropriate by the 
Secretary) for potential enforcement actions. 

SEC. 523. ø1153¿ RETIREMENT SAVINGS LOST AND FOUND. 
(a) ESTABLISHMENT.— 

(1) IN GENERAL.—Not later than 2 years after the date of 
the enactment of this section, the Secretary, in consultation 
with the Secretary of the Treasury, shall establish an online 
searchable database (to be managed by the Secretary in ac-
cordance with this section) to be known as the ‘‘Retirement 
Savings Lost and Found’’. The Retirement Savings Lost and 
Found shall— 

(A) allow an individual to search for information that 
enables the individual to locate the administrator of any 
plan described in paragraph (2) with respect to which the 
individual is or was a participant or beneficiary, and pro-
vide contact information for the administrator of any such 
plan; 

(B) allow the Secretary to assist such an individual in 
locating any such plan of the individual; and 

(C) allow the Secretary to make any necessary 
changes to contact information on record for the adminis-
trator based on any changes to the plan due to merger or 
consolidation of the plan with any other plan, division of 
the plan into two or more plans, bankruptcy, termination, 
change in name of the plan, change in name or address of 
the administrator, or other causes. 
(2) PLANS DESCRIBED.—A plan described in this paragraph 

is a plan to which the vesting standards of section 203 apply. 
(b) ADMINISTRATION.—The Retirement Savings Lost and Found 

established under subsection (a) shall provide individuals described 
in subsection (a)(1) only with the ability to search for information 
that enables the individual to locate the administrator and contact 
information for the administrator of any plan with respect to which 
the individual is or was a participant or beneficiary, sufficient to 
allow the individual to locate the individual’s plan in order to make 
a claim for benefits owing to the individual under the plan. 

(c) SAFEGUARDING PARTICIPANT PRIVACY AND SECURITY.—In es-
tablishing the Retirement Savings Lost and Found under sub-
section (a), the Secretary, in consultation with the Secretary of the 
Treasury, shall take all necessary and proper precautions to— 

(1) ensure that individuals’ plan and personal information 
maintained by the Retirement Savings Lost and Found is pro-
tected; and 

(2) allow any individual to contact the Secretary to opt out 
of inclusion in the Retirement Savings Lost and Found. 
(d) DEFINITION OF ADMINISTRATOR.—For purposes of this sec-

tion, the term ‘‘administrator’’ has the meaning given such term in 
section 3(16)(A). 

(e) INFORMATION COLLECTION FROM PLANS.—Effective with re-
spect to plan years beginning after the second December 31 occur-
ring after the date of the enactment of this subsection, the adminis-
trator of a plan to which the vesting standards of section 203 apply 
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shall submit to the Secretary, at such time and in such form and 
manner as is prescribed in regulations— 

(1) the information described in paragraphs (1) through (4) 
of section 6057(b) of the Internal Revenue Code of 1986; 

(2) the information described in subparagraphs (A) and (B) 
of section 6057(a)(2) of such Code; 

(3) the name and taxpayer identifying number of each par-
ticipant or former participant in the plan— 

(A) who, during the current plan year or any previous 
plan year, was reported under section 6057(a)(2)(C) of such 
Code, and with respect to whom the benefits described in 
clause (ii) thereof were fully paid during the plan year; 

(B) with respect to whom any amount was distributed 
under section 401(a)(31)(B) of such Code during the plan 
year; or 

(C) with respect to whom a deferred annuity contract 
was distributed during the plan year; and 
(4) in the case of a participant or former participant to 

whom paragraph (3) applies— 
(A) in the case of a participant described in subpara-

graph (B) thereof, the name and address of the designated 
trustee or issuer described in section 401(a)(31)(B)(i) of 
such Code and the account number of the individual retire-
ment plan to which the amount was distributed; and 

(B) in the case of a participant described in subpara-
graph (C) thereof, the name and address of the issuer of 
such annuity contract and the contract or certificate num-
ber. 

(f) USE OF INFORMATION COLLECTED.—The Secretary— 
(1) may use or disclose information collected under this 

section only for the purpose described in subsection (a)(1)(B), 
and 

(2) may disclose such information only to such employees 
of the Department of Labor whose official duties relate to the 
purpose described in such subsection. 
(g) PROGRAM INTEGRITY AUDIT.—On an annual basis for each 

of the first 5 years beginning one year after the establishment of 
the database in subsection (a)(1) and every 5 years thereafter, the 
Inspector General of the Department of Labor shall— 

(1) conduct an audit of the administration of the Retire-
ment Savings Lost and Found; and 

(2) submit a report on such audit to the Committee on 
Health, Education, Labor, and Pensions and the Committee on 
Finance of the Senate and the Committee on Ways and Means 
and the Committee on Education and Labor of the House of 
Representatives. 

PART 6—CONTINUATION COVERAGE AND ADDITIONAL STANDARDS 
FOR GROUP HEALTH PLANS 

SEC. 601. ø1161¿ PLANS MUST PROVIDE CONTINUATION COVERAGE TO 
CERTAIN INDIVIDUALS. 

(a) IN GENERAL.—The plan sponsor of each group health plan 
shall provide, in accordance with this part, that each qualified ben-
eficiary who would lose coverage under the plan as a result of a 
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qualifying event is entitled, under the plan, to elect, within the 
election period, continuation coverage under the plan. 

(b) EXCEPTION FOR CERTAIN PLANS.—Subsection (a) shall not 
apply to any group health plan for any calendar year if all employ-
ers maintaining such plan normally employed fewer than 20 em-
ployees on a typical business day during the preceding calendar 
year. 
SEC. 602. ø1162¿ CONTINUATION COVERAGE. 

For purposes of section 601, the term ‘‘continuation coverage’’ 
means coverage under the plan which meets the following require-
ments: 

(1) TYPE OF BENEFIT COVERAGE.—The coverage must con-
sist of coverage which, as of the time the coverage is being pro-
vided, is identical to the coverage provided under the plan to 
similarly situated beneficiaries under the plan with respect to 
whom a qualifying event has not occurred. If coverage is modi-
fied under the plan for any group of similarly situated bene-
ficiaries, such coverage shall also be modified in the same man-
ner for all individuals who are qualified beneficiaries under the 
plan pursuant to this part in connection with such group. 

(2) PERIOD OF COVERAGE.—The coverage must extend for 
at least the period beginning on the date of the qualifying 
event and ending not earlier than the earliest of the following: 

(A) MAXIMUM REQUIRED PERIOD.— 
(i) GENERAL RULE FOR TERMINATIONS AND RE-

DUCED HOURS.—In the case of a qualifying event de-
scribed in section 603(2), except as provided in clause 
(ii), the date which is 18 months after the date of the 
qualifying event. 

(ii) SPECIAL RULE FOR MULTIPLE QUALIFYING 
EVENTS.—If a qualifying event (other than a qualifying 
event described in section 603(6)) occurs during the 18 
months after the date of a qualifying event described 
in section 603(2), the date which is 36 months after 
the date of the qualifying event described in section 
603(2). 

(iii) SPECIAL RULE FOR CERTAIN BANKRUPTCY PRO-
CEEDINGS.—In the case of a qualifying event described 
in section 603(6) (relating to bankruptcy proceedings), 
the date of the death of the covered employee or quali-
fied beneficiary (described in section 607(3)(C)(iii)), or 
in the case of the surviving spouse or dependent chil-
dren of the covered employee, 36 months after the 
date of the death of the covered employee. 

(iv) GENERAL RULE FOR OTHER QUALIFYING 
EVENTS.—In the case of a qualifying event not de-
scribed in section 603(2) or 603(6), the date which is 
36 months after the date of the qualifying event. 

(v) SPECIAL RULE FOR PBGC RECIPIENTS.—In the 
case of a qualifying event described in section 603(2) 
with respect to a covered employee who (as of such 
qualifying event) has a nonforfeitable right to a benefit 
any portion of which is to be paid by the Pension Ben-
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efit Guaranty Corporation under title IV, notwith-
standing clause (i) or (ii), the date of the death of the 
covered employee, or in the case of the surviving 
spouse or dependent children of the covered employee, 
24 months after the date of the death of the covered 
employee. The preceding sentence shall not require 
any period of coverage to extend beyond January 1, 
2014. 

(vi) SPECIAL RULE FOR TAA-ELIGIBLE INDIVID-
UALS.—In the case of a qualifying event described in 
section 603(2) with respect to a covered employee who 
is (as of the date that the period of coverage would, 
but for this clause or clause (vii), otherwise terminate 
under clause (i) or (ii)) a TAA-eligible individual (as 
defined in section 605(b)(4)(B)), the period of coverage 
shall not terminate by reason of clause (i) or (ii), as 
the case may be, before the later of the date specified 
in such clause or the date on which such individual 
ceases to be such a TAA-eligible individual. The pre-
ceding sentence shall not require any period of cov-
erage to extend beyond January 1, 2014. 

(vii) MEDICARE ENTITLEMENT FOLLOWED BY QUALI-
FYING EVENT.—In the case of a qualifying event de-
scribed in section 603(2) that occurs less than 18 
months after the date the covered employee became 
entitled to benefits under title XVIII of the Social Se-
curity Act, the period of coverage for qualified bene-
ficiaries other than the covered employee shall not ter-
minate under this subparagraph before the close of the 
36-month period beginning on the date the covered 
employee became so entitled. 

(viii) SPECIAL RULE FOR DISABILITY.—In the case of 
a qualified beneficiary who is determined, under title 
II or XVI of the Social Security Act, to have been dis-
abled at any time during the first 60 days of continu-
ation coverage under this part, any reference in clause 
(i) or (ii) to 18 months is deemed a reference to 29 
months (with respect to all qualified beneficiaries), but 
only if the qualified beneficiary has provided notice of 
such determination under section 606(3) before the 
end of such 18 months. 
(B) END OF PLAN.—The date on which the employer 

ceases to provide any group health plan to any employee. 
(C) FAILURE TO PAY PREMIUM.—The date on which cov-

erage ceases under the plan by reason of a failure to make 
timely payment of any premium required under the plan 
with respect to the qualified beneficiary. The payment of 
any premium (other than any payment referred to in the 
last sentence of paragraph (3)) shall be considered to be 
timely if made within 30 days after the date due or within 
such longer period as applies to or under the plan. 

(D) GROUP HEALTH PLAN COVERAGE OR MEDICARE ENTI-
TLEMENT.—The date on which the qualified beneficiary 
first becomes, after the date of the election— 
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80 Section 6703(b) of P.L. 101–239 (103 Stat. 2296) adds new language at the end of section 
602(3) of ERISA, while section 7862(c)(4)(A) of the same Public Law (103 Stat. 2433) amends 
the ‘‘last sentence’’ of the same provision. This compilation executes the amendments in accord-
ance with the presumed intent of the Congress. 

(i) covered under any other group health plan (as 
an employee or otherwise) which does not contain any 
exclusion or limitation with respect to any preesxisting 
condition of such beneficiary (other than such an ex-
clusion or limitation which does not apply to (or is sat-
isfied by) such beneficiary by reason of chapter 100 of 
the Internal Revenue Code of 1986, part 7 of this sub-
title, or title XXVII of the Public Health Service Act), 
or 

(ii) in the case of a qualified beneficiary other 
than a qualified beneficiary described in section 
607(3)(C), entitled to benefits under title XVIII of the 
Social Security Act. 
(E) TERMINATION OF EXTENDED COVERAGE FOR DIS-

ABILITY.—In the case of a qualified beneficiary who is dis-
abled at any time during the first 60 days of continuation 
coverage under this part, the month that begins more than 
30 days after the date of the final determination under 
title II or XVI of the Social Security Act that the qualified 
beneficiary is no longer disabled. 
(3) PREMIUM REQUIREMENTS.—The plan may require pay-

ment of a premium for any period of continuation coverage, ex-
cept that such premium— 

(A) shall not exceed 102 percent of the applicable pre-
mium for such period, and 

(B) may, at the election of the payor, be made in 
monthly installments. 

In no event may the plan require the payment of any premium 
before the day which is 45 days after the day on which the 
qualified beneficiary made the initial election for continuation 
coverage. In the case of an individual described in the last sen-
tence of paragraph (2)(A), any reference in subparagraph (A) of 
this paragraph to ‘‘102 percent’’ is deemed a reference to ‘‘150 
percent’’ for any month after the 18th month of continuation 
coverage described in clause (i) or (ii) of paragraph (2)(A). 80 

(4) NO REQUIREMENT OF INSURABILITY.—The coverage may 
not be conditioned upon, or discriminate on the basis of lack 
of, evidence of insurability. 

(5) CONVERSION OPTION.—In the case of a qualified bene-
ficiary whose period of continuation coverage expires under 
paragraph (2)(A), the plan must, during the 180-day period 
ending on such expiration date, provide to the qualified bene-
ficiary the option of enrollment under a conversion health plan 
otherwise generally available under the plan. 

SEC. 603. ø1163¿ QUALIFYING EVENT. 
For purposes of this part, the term ‘‘qualifying event’’ means, 

with respect to any covered employee, any of the following events 
which, but for the continuation coverage required under this part, 
would result in the loss of coverage of a qualified beneficiary: 
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(1) The death of the covered employee. 
(2) The termination (other than by reason of such employ-

ee’s gross misconduct), or reduction of hours, of the covered 
employee’s employment. 

(3) The divorce or legal separation of the covered employee 
from the employee’s spouse. 

(4) The covered employee becoming entitled to benefits 
under title XVIII of the Social Security Act. 

(5) A dependent child ceasing to be a dependent child 
under the generally applicable requirements of the plan. 

(6) A proceeding in a case under title 11, United States 
Code, commencing on or after July 1, 1986, with respect to the 
employer from whose employment the covered employee retired 
at any time. 

In the case of an event described in paragraph (6), a loss of cov-
erage includes a substantial elimination of coverage with respect to 
a qualified beneficiary described in section 607(3)(C) within one 
year before or after the date of commencement of the proceeding. 
SEC. 604. ø1164¿ APPLICABLE PREMIUM. 

For purposes of this part— 
(1) IN GENERAL.—The term ‘‘applicable premium’’ means, 

with respect to any period of continuation coverage of qualified 
beneficiaries, the cost to the plan for such period of the cov-
erage for similarly situated beneficiaries with respect to whom 
a qualifying event has not occurred (without regard to whether 
such cost is paid by the employer or employee). 

(2) SPECIAL RULE FOR SELF-INSURED PLANS.—To the extent 
that a plan is a self-insured plan— 

(A) IN GENERAL.—Except as provided in subparagraph 
(B), the applicable premium for any period of continuation 
coverage of qualified beneficiaries shall be equal to a rea-
sonable estimate of the cost of providing coverage for such 
period for similarly situated beneficiaries which— 

(i) is determined on an actuarial basis, and 
(ii) takes into account such factors as the Sec-

retary may prescribe in regulations. 
(B) DETERMINATION ON BASIS OF PAST COST.—If an ad-

ministrator elects to have this subparagraph apply, the ap-
plicable premium for any period of continuation coverage 
of qualified beneficiaries shall be equal to— 

(i) the cost to the plan for similarly situated bene-
ficiaries for the same period occurring during the pre-
ceding determination period under paragraph (3), ad-
justed by 

(ii) the percentage increase or decrease in the im-
plicit price deflator of the gross national product (cal-
culated by the Department of Commerce and pub-
lished in the Survey of Current Business) for the 12- 
month period ending on the last day of the sixth 
month of such preceding determination period. 
(C) SUBPARAGRAPH (B) NOT TO APPLY WHERE SIGNIFI-

CANT CHANGE.—An administrator may not elect to have 
subparagraph (B) apply in any case in which there is any 
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significant difference, between the determination period 
and the preceding determination period, in coverage under, 
or in employees covered by, the plan. The determination 
under the preceding sentence for any determination period 
shall be made at the same time as the determination 
under paragraph (3). 
(3) DETERMINATION PERIOD.—The determination of any ap-

plicable premium shall be made for a period of 12 months and 
shall be made before the beginning of such period. 

SEC. 605. ø1165¿ ELECTION. 
(a) IN GENERAL.—For purposes of this part— 

(1) ELECTION PERIOD.—The term ‘‘election period’’ means 
the period which— 

(A) begins not later than the date on which coverage 
terminates under the plan by reason of a qualifying event, 

(B) is of at least 60 days’ duration, and 
(C) ends not earlier than 60 days after the later of— 

(i) the date described in subparagraph (A), or 
(ii) in the case of any qualified beneficiary who re-

ceives notice under section 606(4), the date of such no-
tice. 

(2) EFFECT OF ELECTION ON OTHER BENEFICIARIES.—Except 
as otherwise specified in an election, any election of continu-
ation coverage by a qualified beneficiary described in subpara-
graph (A)(i) or (B) of section 607(3) shall be deemed to include 
an election of continuation coverage on behalf of any other 
qualified beneficiary who would lose coverage under the plan 
by reason of the qualifying event. If there is a choice among 
types of coverage under the plan, each qualified beneficiary is 
entitled to make a separate selection among such types of cov-
erage. 
(b) TEMPORARY EXTENSION OF COBRA ELECTION PERIOD FOR 

CERTAIN INDIVIDUALS.— 
(1) IN GENERAL.—In the case of a nonelecting TAA-eligible 

individual and notwithstanding subsection (a), such individual 
may elect continuation coverage under this part during the 60- 
day period that begins on the first day of the month in which 
the individual becomes a TAA-eligible individual, but only if 
such election is made not later than 6 months after the date 
of the TAA-related loss of coverage. 

(2) COMMENCEMENT OF COVERAGE; NO REACH-BACK.—Any 
continuation coverage elected by a TAA-eligible individual 
under paragraph (1) shall commence at the beginning of the 
60-day election period described in such paragraph and shall 
not include any period prior to such 60-day election period. 

(3) PREEXISTING CONDITIONS.—With respect to an indi-
vidual who elects continuation coverage pursuant to paragraph 
(1), the period— 

(A) beginning on the date of the TAA-related loss of 
coverage, and 

(B) ending on the first day of the 60-day election pe-
riod described in paragraph (1), 
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81 So in original. The intended reference appears to be to ‘‘this part’’. 

shall be disregarded for purposes of determining the 63-day pe-
riods referred to in section 701(c)(2), section 2701(c)(2) of the 
Public Health Service Act, and section 9801(c)(2) of the Inter-
nal Revenue Code of 1986. 

(4) DEFINITIONS.—For purposes of this subsection: 
(A) NONELECTING TAA-ELIGIBLE INDIVIDUAL.—The term 

‘‘nonelecting TAA-eligible individual’’ means a TAA-eligible 
individual who— 

(i) has a TAA-related loss of coverage; and 
(ii) did not elect continuation coverage under this 

part during the TAA-related election period. 
(B) TAA-ELIGIBLE INDIVIDUAL.—The term ‘‘TAA-eligi-

ble individual’’ means— 
(i) an eligible TAA recipient (as defined in para-

graph (2) of section 35(c) of the Internal Revenue Code 
of 1986), and 

(ii) an eligible alternative TAA recipient (as de-
fined in paragraph (3) of such section). 
(C) TAA-RELATED ELECTION PERIOD.—The term ‘‘TAA- 

related election period’’ means, with respect to a TAA-re-
lated loss of coverage, the 60-day election period under this 
part which is a direct consequence of such loss. 

(D) TAA-RELATED LOSS OF COVERAGE.—The term 
‘‘TAA-related loss of coverage’’ means, with respect to an 
individual whose separation from employment gives rise to 
being an TAA-eligible individual, the loss of health bene-
fits coverage associated with such separation. 

SEC. 606. ø1166¿ NOTICE REQUIREMENTS. 
(a) IN GENERAL.—In accordance with regulations prescribed by 

the Secretary— 
(1) the group health plan shall provide, at the time of com-

mencement of coverage under the plan, written notice to each 
covered employee and spouse of the employee (if any) of the 
rights provided under this subsection, 81 

(2) the employer of an employee under a plan must notify 
the administrator of a qualifying event described in paragraph 
(1), (2), (4), or (6) of section 603 within 30 days (or, in the case 
of a group health plan which is a multiemployer plan, such 
longer period of time as may be provided in the terms of the 
plan) of the date of the qualifying event, 

(3) each covered employee or qualified beneficiary is re-
sponsible for notifying the administrator of the occurrence of 
any qualifying event described in paragraph (3) or (5) of sec-
tion 603 within 60 days after the date of the qualifying event 
and each qualified beneficiary who is determined, under title 
II or XVI of the Social Security Act, to have been disabled at 
any time during the first 60 days of continuation coverage 
under this part is responsible for notifying the plan adminis-
trator of such determination within 60 days after the date of 
the determination and for notifying the plan administrator 
within 30 days after the date of any final determination under 
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83 So in original. The intended reference appears to be to ‘‘this part’’. 

such title or titles that the qualified beneficiary is no longer 
disabled, and 82 

(4) the administrator shall notify— 
(A) in the case of a qualifying event described in para-

graph (1), (2), (4), or (6) of section 603, any qualified bene-
ficiary with respect to such event, and 

(B) in the case of a qualifying event described in para-
graph (3) or (5) of section 603 where the covered employee 
notifies the administrator under paragraph (3), any quali-
fied beneficiary with respect to such event, 

of such beneficiary’s rights under this subsection 83. 
(b) ALTERNATIVE MEANS OF COMPLIANCE WITH REQUIREMENT 

FOR NOTIFICATION OF MULTIEMPLOYER PLANS BY EMPLOYERS.—The 
requirements of subsection (a)(2) shall be considered satisfied in 
the case of a multiemployer plan in connection with a qualifying 
event described in paragraph (2) of section 603 if the plan provides 
that the determination of the occurrence of such qualifying event 
will be made by the plan administrator. 

(c) RULES RELATING TO NOTIFICATION OF QUALIFIED BENE-
FICIARIES BY PLAN ADMINISTRATOR.—For purposes of subsection 
(a)(4), any notification shall be made within 14 days (or, in the case 
of a group health plan which is a multiemployer plan, such longer 
period of time as may be provided in the terms of the plan) of the 
date on which the administrator is notified under paragraph (2) or 
(3), whichever is applicable, and any such notification to an indi-
vidual who is a qualified beneficiary as the spouse of the covered 
employee shall be treated as notification to all other qualified bene-
ficiaries residing with such spouse at the time such notification is 
made. 
SEC. 607. ø1167¿ DEFINITIONS AND SPECIAL RULES. 

For purposes of this part— 
(1) GROUP HEALTH PLAN.—The term ‘‘group health plan’’ 

means an employee welfare benefit plan providing medical care 
(as defined in section 213(d) of the Internal Revenue Code of 
1986) to participants or beneficiaries directly or through insur-
ance, reimbursement, or otherwise. Such term shall not include 
any plan substantially all of the coverage under which is for 
qualified long-term care services (as defined in section 
7702B(c) of such Code). Such term shall not include any quali-
fied small employer health reimbursement arrangement (as de-
fined in section 9831(d)(2) of the Internal Revenue Code of 
1986). 

(2) COVERED EMPLOYEE.—The term ‘‘covered employee’’ 
means an individual who is (or was) provided coverage under 
a group health plan by virtue of the performance of services by 
the individual for 1 or more persons maintaining the plan (in-
cluding as an employee defined in section 401(c)(1) of the Inter-
nal Revenue Code of 1986). 

(3) QUALIFIED BENEFICIARY.— 
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84 Indentation so in law. Probably should be moved two ems to the right. 

(A) IN GENERAL.—The term ‘‘qualified beneficiary’’ 
means, with respect to a covered employee under a group 
health plan, any other individual who, on the day before 
the qualifying event for that employee, is a beneficiary 
under the plan— 

(i) as the spouse of the covered employee, or 
(ii) as the dependent child of the employee. 

Such term shall also include a child who is born to or placed 
for adoption with the covered employee during the period of 
continuation coverage under this part. 84 

(B) SPECIAL RULE FOR TERMINATIONS AND REDUCED 
EMPLOYMENT.—In the case of a qualifying event described 
in section 603(2), the term ‘‘qualified beneficiary’’ includes 
the covered employee. 

(C) SPECIAL RULE FOR RETIREES AND WIDOWS.—In the 
case of a qualifying event described in section 603(6), the 
term ‘‘qualified beneficiary’’ includes a covered employee 
who had retired on or before the date of substantial elimi-
nation of coverage and any other individual who, on the 
day before such qualifying event, is a beneficiary under the 
plan— 

(i) as the spouse of the covered employee, 
(ii) as the dependent child of the employee, or 
(iii) as the surviving spouse of the covered em-

ployee. 
(4) EMPLOYER.—Subsection (n) (relating to leased employ-

ees) and subsection (t) (relating to application of controlled 
group rules to certain employee benefits) of section 414 of the 
Internal Revenue Code of 1986 shall apply for purposes of this 
part in the same manner and to the same extent as such sub-
sections apply for purposes of section 106 of such Code. Any 
regulations prescribed by the Secretary pursuant to the pre-
ceding sentence shall be consistent and coextensive with any 
regulations prescribed for similar purposes by the Secretary of 
the Treasury (or such Secretary’s delegate) under such sub-
sections. 

(5) OPTIONAL EXTENSION OF REQUIRED PERIODS.—A group 
health plan shall not be treated as failing to meet the require-
ments of this part solely because the plan provides both— 

(A) that the period of extended coverage referred to in 
section 602(2) commences with the date of the loss of cov-
erage, and 

(B) that the applicable notice period provided under 
section 606(a)(2) commences with the date of the loss of 
coverage. 

SEC. 608. ø1168¿ REGULATIONS. 
The Secretary may prescribe regulations to carry out the provi-

sions of this part. 
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ADDITIONAL STANDARDS FOR GROUP HEALTH PLANS 

SEC. 609. ø1169¿ (a) GROUP HEALTH PLAN COVERAGE PURSU-
ANT TO MEDICAL CHILD SUPPORT ORDERS.— 

(1) IN GENERAL.—Each group health plan shall provide 
benefits in accordance with the applicable requirements of any 
qualified medical child support order. A qualified medical child 
support order with respect to any participant or beneficiary 
shall be deemed to apply to each group health plan which has 
received such order, from which the participant or beneficiary 
is eligible to receive benefits, and with respect to which the re-
quirements of paragraph (4) are met. 

(2) DEFINITIONS.—For purposes of this subsection— 
(A) QUALIFIED MEDICAL CHILD SUPPORT ORDER.—The 

term ‘‘qualified medical child support order’’ means a med-
ical child support order— 

(i) which creates or recognizes the existence of an 
alternate recipient’s right to, or assigns to an alternate 
recipient the right to, receive benefits for which a par-
ticipant or beneficiary is eligible under a group health 
plan, and 

(ii) with respect to which the requirements of 
paragraphs (3) and (4) are met. 
(B) MEDICAL CHILD SUPPORT ORDER.—The term ‘‘med-

ical child support order’’ means any judgment, decree, or 
order (including approval of a settlement agreement) 
which— 

(i) provides for child support with respect to a 
child of a participant under a group health plan or 
provides for health benefit coverage to such a child, is 
made pursuant to a State domestic relations law (in-
cluding a community property law), and relates to ben-
efits under such plan, or 

(ii) is made pursuant to a law relating to medical 
child support described in section 1908 of the Social 
Security Act (as added by section 13822 of the Omni-
bus Budget Reconciliation Act of 1993) with respect to 
a group health plan, 

if such judgment, decree, or order (I) is issued by a court 
of competent jurisdiction or (II) is issued through an ad-
ministrative process established under State law and has 
the force and effect of law under applicable State law. For 
purposes of this subparagraph, an administrative notice 
which is issued pursuant to an administrative process re-
ferred to in subclause (II) of the preceding sentence and 
which has the effect of an order described in clause (i) or 
(ii) of the preceding sentence shall be treated as such an 
order. 

(C) ALTERNATE RECIPIENT.—The term ‘‘alternate re-
cipient’’ means any child of a participant who is recognized 
under a medical child support order as having a right to 
enrollment under a group health plan with respect to such 
participant. 
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(D) CHILD.—The term ‘‘child’’ includes any child adopt-
ed by, or placed for adoption with, a participant of a group 
health plan. 
(3) INFORMATION TO BE INCLUDED IN QUALIFIED ORDER.— 

A medical child support order meets the requirements of this 
paragraph only if such order clearly specifies— 

(A) the name and the last known mailing address (if 
any) of the participant and the name and mailing address 
of each alternate recipient covered by the order, except 
that, to the extent provided in the order, the name and 
mailing address of an official of a State or a political sub-
division thereof may be substituted for the mailing address 
of any such alternate recipient, 

(B) a reasonable description of the type of coverage to 
be provided to each such alternate recipient, or the man-
ner in which such type of coverage is to be determined, 
and 

(C) the period to which such order applies. 
(4) RESTRICTION ON NEW TYPES OR FORMS OF BENEFITS.— 

A medical child support order meets the requirements of this 
paragraph only if such order does not require a plan to provide 
any type or form of benefit, or any option, not otherwise pro-
vided under the plan, except to the extent necessary to meet 
the requirements of a law relating to medical child support de-
scribed in section 1908 of the Social Security Act (as added by 
section 13822 of the Omnibus Budget Reconciliation Act of 
1993). 

(5) PROCEDURAL REQUIREMENTS.— 
(A) TIMELY NOTIFICATIONS AND DETERMINATIONS.—In 

the case of any medical child support order received by a 
group health plan— 

(i) the plan administrator shall promptly notify 
the participant and each alternate recipient of the re-
ceipt of such order and the plan’s procedures for deter-
mining whether medical child support orders are 
qualified medical child support orders, and 

(ii) within a reasonable period after receipt of such 
order, the plan administrator shall determine whether 
such order is a qualified medical child support order 
and notify the participant and each alternate recipient 
of such determination. 
(B) ESTABLISHMENT OF PROCEDURES FOR DETERMINING 

QUALIFIED STATUS OF ORDERS.—Each group health plan 
shall establish reasonable procedures to determine wheth-
er medical child support orders are qualified medical child 
support orders and to administer the provision of benefits 
under such qualified orders. Such procedures— 

(i) shall be in writing, 
(ii) shall provide for the notification of each person 

specified in a medical child support order as eligible to 
receive benefits under the plan (at the address in-
cluded in the medical child support order) of such pro-
cedures promptly upon receipt by the plan of the med-
ical child support order, and 
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(iii) shall permit an alternate recipient to des-
ignate a representative for receipt of copies of notices 
that are sent to the alternate recipient with respect to 
a medical child support order. 
(C) NATIONAL MEDICAL SUPPORT NOTICE DEEMED TO BE 

A QUALIFIED MEDICAL CHILD SUPPORT ORDER.— 
(i) IN GENERAL.—If the plan administrator of a 

group health plan which is maintained by the em-
ployer of a noncustodial parent of a child or to which 
such an employer contributes receives an appro-
priately completed National Medical Support Notice 
promulgated pursuant to section 401(b) of the Child 
Support Performance and Incentive Act of 1998 in the 
case of such child, and the Notice meets the require-
ments of paragraphs (3) and (4), the Notice shall be 
deemed to be a qualified medical child support order 
in the case of such child. 

(ii) ENROLLMENT OF CHILD IN PLAN.—In any case 
in which an appropriately completed National Medical 
Support Notice is issued in the case of a child of a par-
ticipant under a group health plan who is a noncusto-
dial parent of the child, and the Notice is deemed 
under clause (i) to be a qualified medical child support 
order, the plan administrator, within 40 business days 
after the date of the Notice, shall— 

(I) notify the State agency issuing the Notice 
with respect to such child whether coverage of the 
child is available under the terms of the plan and, 
if so, whether such child is covered under the plan 
and either the effective date of the coverage or, if 
necessary, any steps to be taken by the custodial 
parent (or by the official of a State or political 
subdivision thereof substituted for the name of 
such child pursuant to paragraph (3)(A)) to effec-
tuate the coverage; and 

(II) provide to the custodial parent (or such 
substituted official) a description of the coverage 
available and any forms or documents necessary 
to effectuate such coverage. 
(iii) RULE OF CONSTRUCTION.—Nothing in this sub-

paragraph shall be construed as requiring a group 
health plan, upon receipt of a National Medical Sup-
port Notice, to provide benefits under the plan (or eli-
gibility for such benefits) in addition to benefits (or eli-
gibility for benefits) provided under the terms of the 
plan as of immediately before receipt of such Notice. 

(6) ACTIONS TAKEN BY FIDUCIARIES.—If a plan fiduciary 
acts in accordance with part 4 of this subtitle in treating a 
medical child support order as being (or not being) a qualified 
medical child support order, then the plan’s obligation to the 
participant and each alternate recipient shall be discharged to 
the extent of any payment made pursuant to such act of the 
fiduciary. 

(7) TREATMENT OF ALTERNATE RECIPIENTS.— 
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(A) TREATMENT AS BENEFICIARY GENERALLY.—A person 
who is an alternate recipient under a qualified medical 
child support order shall be considered a beneficiary under 
the plan for purposes of any provision of this Act. 

(B) TREATMENT AS PARTICIPANT FOR PURPOSES OF RE-
PORTING AND DISCLOSURE REQUIREMENTS.—A person who 
is an alternate recipient under any medical child support 
order shall be considered a participant under the plan for 
purposes of the reporting and disclosure requirements of 
part 1. 
(8) DIRECT PROVISION OF BENEFITS PROVIDED TO ALTER-

NATE RECIPIENTS.—Any payment for benefits made by a group 
health plan pursuant to a medical child support order in reim-
bursement for expenses paid by an alternate recipient or an al-
ternate recipient’s custodial parent or legal guardian shall be 
made to the alternate recipient or the alternate recipient’s cus-
todial parent or legal guardian. 

(9) PAYMENT TO STATE OFFICIAL TREATED AS SATISFACTION 
OF PLAN’S OBLIGATION TO MAKE PAYMENT TO ALTERNATE RECIPI-
ENT.—Payment of benefits by a group health plan to an official 
of a State or a political subdivision thereof whose name and 
address have been substituted for the address of an alternate 
recipient in a qualified medical child support order, pursuant 
to paragraph (3)(A), shall be treated, for purposes of this title, 
as payment of benefits to the alternate recipient. 
(b) RIGHTS OF STATES WITH RESPECT TO GROUP HEALTH PLANS 

WHERE PARTICIPANTS OR BENEFICIARIES THEREUNDER ARE ELIGI-
BLE FOR MEDICAID BENEFITS.— 

(1) COMPLIANCE BY PLANS WITH ASSIGNMENT OF RIGHTS.— 
A group health plan shall provide that payment for benefits 
with respect to a participant under the plan will be made in 
accordance with any assignment of rights made by or on behalf 
of such participant or a beneficiary of the participant as re-
quired by a State plan for medical assistance approved under 
title XIX of the Social Security Act pursuant to section 
1912(a)(1)(A) of such Act (as in effect on the date of the enact-
ment of the Omnibus Budget Reconciliation Act of 1993). 

(2) ENROLLMENT AND PROVISION OF BENEFITS WITHOUT RE-
GARD TO MEDICAID ELIGIBILITY.—A group health plan shall pro-
vide that, in enrolling an individual as a participant or bene-
ficiary or in determining or making any payments for benefits 
of an individual as a participant or beneficiary, the fact that 
the individual is eligible for or is provided medical assistance 
under a State plan for medical assistance approved under title 
XIX of the Social Security Act will not be taken into account. 

(3) ACQUISITION BY STATES OF RIGHTS OF THIRD PARTIES.— 
A group health plan shall provide that, to the extent that pay-
ment has been made under a State plan for medical assistance 
approved under title XIX of the Social Security Act in any case 
in which a group health plan has a legal liability to make pay-
ment for items or services constituting such assistance, pay-
ment for benefits under the plan will be made in accordance 
with any State law which provides that the State has acquired 
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the rights with respect to a participant to such payment for 
such items or services. 
(c) GROUP HEALTH PLAN COVERAGE OF DEPENDENT CHILDREN 

IN CASES OF ADOPTION.— 
(1) COVERAGE EFFECTIVE UPON PLACEMENT FOR ADOP-

TION.—In any case in which a group health plan provides cov-
erage for dependent children of participants or beneficiaries, 
such plan shall provide benefits to dependent children placed 
with participants or beneficiaries for adoption under the same 
terms and conditions as apply in the case of dependent chil-
dren who are natural children of participants or beneficiaries 
under the plan, irrespective of whether the adoption has be-
come final. 

(2) RESTRICTIONS BASED ON PREEXISTING CONDITIONS AT 
TIME OF PLACEMENT FOR ADOPTION PROHIBITED.—A group 
health plan may not restrict coverage under the plan of any de-
pendent child adopted by a participant or beneficiary, or placed 
with a participant or beneficiary for adoption, solely on the 
basis of a preexisting condition of such child at the time that 
such child would otherwise become eligible for coverage under 
the plan, if the adoption or placement for adoption occurs while 
the participant or beneficiary is eligible for coverage under the 
plan. 

(3) DEFINITIONS.—For purposes of this subsection— 
(A) CHILD.—The term ‘‘child’’ means, in connection 

with any adoption, or placement for adoption, of the child, 
an individual who has not attained age 18 as of the date 
of such adoption or placement for adoption. 

(B) PLACEMENT FOR ADOPTION.—The term ‘‘place-
ment’’, or being ‘‘placed’’, for adoption, in connection with 
any placement for adoption of a child with any person, 
means the assumption and retention by such person of a 
legal obligation for total or partial support of such child in 
anticipation of adoption of such child. The child’s place-
ment with such person terminates upon the termination of 
such legal obligation. 

(d) CONTINUED COVERAGE OF COSTS OF A PEDIATRIC VACCINE 
UNDER GROUP HEALTH PLANS.—A group health plan may not re-
duce its coverage of the costs of pediatric vaccines (as defined 
under section 1928(h)(6) of the Social Security Act as amended by 
section 13830 of the Omnibus Budget Reconciliation Act of 1993) 
below the coverage it provided as of May 1, 1993. 

(e) REGULATIONS.—Any regulations prescribed under this sec-
tion shall be prescribed by the Secretary of Labor, in consultation 
with the Secretary of Health and Human Services. 
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85 Section 101(a) of P.L. 104–191 (110 Stat. 1939) added this part to subtitle B of title I. Sub-
section (g)(1) of such section provides an effective date as follows: 

(g) EFFECTIVE DATES.— 
(1) IN GENERAL.—Except as provided in this section, this section (and the amend-

ments made by this section) shall apply with respect to group health plans for plan 
years beginning after June 30, 1997. 

This part is amended by section 603 of P.L. 104–204 (110 Stat. 2935). Subsection (c) of such 
section provides as follows: 

(c) EFFECTIVE DATE.—The amendments made by this section shall apply with respect to group 
health plans for plan years beginning on or after January 1, 1998. 

PART 7—GROUP HEALTH PLAN REQUIREMENTS 85 

SUBPART A—REQUIREMENTS RELATING TO PORTABILITY, ACCESS, 
AND RENEWABILITY 

SEC. 701. ø1181¿ INCREASED PORTABILITY THROUGH LIMITATION ON 
PREEXISTING CONDITION EXCLUSIONS. 

(a) LIMITATION ON PREEXISTING CONDITION EXCLUSION PERIOD; 
CREDITING FOR PERIODS OF PREVIOUS COVERAGE.—Subject to sub-
section (d), a group health plan, and a health insurance issuer of-
fering group health insurance coverage, may, with respect to a par-
ticipant or beneficiary, impose a preexisting condition exclusion 
only if— 

(1) such exclusion relates to a condition (whether physical 
or mental), regardless of the cause of the condition, for which 
medical advice, diagnosis, care, or treatment was recommended 
or received within the 6-month period ending on the enroll-
ment date; 

(2) such exclusion extends for a period of not more than 12 
months (or 18 months in the case of a late enrollee) after the 
enrollment date; and 

(3) the period of any such preexisting condition exclusion 
is reduced by the aggregate of the periods of creditable cov-
erage (if any, as defined in subsection (c)(1)) applicable to the 
participant or beneficiary as of the enrollment date. 
(b) DEFINITIONS.—For purposes of this part— 

(1) PREEXISTING CONDITION EXCLUSION.— 
(A) IN GENERAL.—The term ‘‘preexisting condition ex-

clusion’’ means, with respect to coverage, a limitation or 
exclusion of benefits relating to a condition based on the 
fact that the condition was present before the date of en-
rollment for such coverage, whether or not any medical ad-
vice, diagnosis, care, or treatment was recommended or re-
ceived before such date. 

(B) TREATMENT OF GENETIC INFORMATION.—Genetic in-
formation shall not be treated as a condition described in 
subsection (a)(1) in the absence of a diagnosis of the condi-
tion related to such information. 
(2) ENROLLMENT DATE.—The term ‘‘enrollment date’’ 

means, with respect to an individual covered under a group 
health plan or health insurance coverage, the date of enroll-
ment of the individual in the plan or coverage or, if earlier, the 
first day of the waiting period for such enrollment. 

(3) LATE ENROLLEE.—The term ‘‘late enrollee’’ means, with 
respect to coverage under a group health plan, a participant or 
beneficiary who enrolls under the plan other than during— 
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(A) the first period in which the individual is eligible 
to enroll under the plan, or 

(B) a special enrollment period under subsection (f). 
(4) WAITING PERIOD.—The term ‘‘waiting period’’ means, 

with respect to a group health plan and an individual who is 
a potential participant or beneficiary in the plan, the period 
that must pass with respect to the individual before the indi-
vidual is eligible to be covered for benefits under the terms of 
the plan. 
(c) RULES RELATING TO CREDITING PREVIOUS COVERAGE.— 

(1) CREDITABLE COVERAGE DEFINED.—For purposes of this 
part, the term ‘‘creditable coverage’’ means, with respect to an 
individual, coverage of the individual under any of the fol-
lowing: 

(A) A group health plan. 
(B) Health insurance coverage. 
(C) Part A or part B of title XVIII of the Social Secu-

rity Act. 
(D) Title XIX of the Social Security Act, other than 

coverage consisting solely of benefits under section 1928. 
(E) Chapter 55 of title 10, United States Code. 
(F) A medical care program of the Indian Health Serv-

ice or of a tribal organization. 
(G) A State health benefits risk pool. 
(H) A health plan offered under chapter 89 of title 5, 

United States Code. 
(I) A public health plan (as defined in regulations). 
(J) A health benefit plan under section 5(e) of the 

Peace Corps Act (22 U.S.C. 2504(e)). 
Such term does not include coverage consisting solely of cov-
erage of excepted benefits (as defined in section 733(c)). 

(2) NOT COUNTING PERIODS BEFORE SIGNIFICANT BREAKS IN 
COVERAGE.— 

(A) IN GENERAL.—A period of creditable coverage shall 
not be counted, with respect to enrollment of an individual 
under a group health plan, if, after such period and before 
the enrollment date, there was a 63-day period during all 
of which the individual was not covered under any cred-
itable coverage. 

(B) WAITING PERIOD NOT TREATED AS A BREAK IN COV-
ERAGE.—For purposes of subparagraph (A) and subsection 
(d)(4), any period that an individual is in a waiting period 
for any coverage under a group health plan (or for group 
health insurance coverage) or is in an affiliation period (as 
defined in subsection (g)(2)) shall not be taken into account 
in determining the continuous period under subparagraph 
(A). 

(C) TAA-ELIGIBLE INDIVIDUALS.—In the case of plan 
years beginning before January 1, 2014— 

(i) TAA PRE-CERTIFICATION PERIOD RULE.—In the 
case of a TAA-eligible individual, the period beginning 
on the date the individual has a TAA-related loss of 
coverage and ending on the date that is 7 days after 
the date of the issuance by the Secretary (or by any 
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person or entity designated by the Secretary) of a 
qualified health insurance costs credit eligibility cer-
tificate for such individual for purposes of section 7527 
of the Internal Revenue Code of 1986 shall not be 
taken into account in determining the continuous pe-
riod under subparagraph (A). 

(ii) DEFINITIONS.—The terms ‘‘TAA-eligible indi-
vidual’’ and ‘‘TAA-related loss of coverage’’ have the 
meanings given such terms in section 605(b)(4). 

(3) METHOD OF CREDITING COVERAGE.— 
(A) STANDARD METHOD.—Except as otherwise provided 

under subparagraph (B), for purposes of applying sub-
section (a)(3), a group health plan, and a health insurance 
issuer offering group health insurance coverage, shall 
count a period of creditable coverage without regard to the 
specific benefits covered during the period. 

(B) ELECTION OF ALTERNATIVE METHOD.—A group 
health plan, or a health insurance issuer offering group 
health insurance coverage, may elect to apply subsection 
(a)(3) based on coverage of benefits within each of several 
classes or categories of benefits specified in regulations 
rather than as provided under subparagraph (A). Such 
election shall be made on a uniform basis for all partici-
pants and beneficiaries. Under such election a group 
health plan or issuer shall count a period of creditable cov-
erage with respect to any class or category of benefits if 
any level of benefits is covered within such class or cat-
egory. 

(C) PLAN NOTICE.—In the case of an election with re-
spect to a group health plan under subparagraph (B) 
(whether or not health insurance coverage is provided in 
connection with such plan), the plan shall— 

(i) prominently state in any disclosure statements 
concerning the plan, and state to each enrollee at the 
time of enrollment under the plan, that the plan has 
made such election, and 

(ii) include in such statements a description of the 
effect of this election. 

(4) ESTABLISHMENT OF PERIOD.—Periods of creditable cov-
erage with respect to an individual shall be established 
through presentation of certifications described in subsection 
(e) or in such other manner as may be specified in regulations. 
(d) EXCEPTIONS.— 

(1) EXCLUSION NOT APPLICABLE TO CERTAIN NEWBORNS.— 
Subject to paragraph (4), a group health plan, and a health in-
surance issuer offering group health insurance coverage, may 
not impose any preexisting condition exclusion in the case of 
an individual who, as of the last day of the 30-day period be-
ginning with the date of birth, is covered under creditable cov-
erage. 

(2) EXCLUSION NOT APPLICABLE TO CERTAIN ADOPTED CHIL-
DREN.—Subject to paragraph (4), a group health plan, and a 
health insurance issuer offering group health insurance cov-
erage, may not impose any preexisting condition exclusion in 
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the case of a child who is adopted or placed for adoption before 
attaining 18 years of age and who, as of the last day of the 30- 
day period beginning on the date of the adoption or placement 
for adoption, is covered under creditable coverage. The pre-
vious sentence shall not apply to coverage before the date of 
such adoption or placement for adoption. 

(3) EXCLUSION NOT APPLICABLE TO PREGNANCY.—A group 
health plan, and health insurance issuer offering group health 
insurance coverage, may not impose any preexisting condition 
exclusion relating to pregnancy as a preexisting condition. 

(4) LOSS IF BREAK IN COVERAGE.—Paragraphs (1) and (2) 
shall no longer apply to an individual after the end of the first 
63-day period during all of which the individual was not cov-
ered under any creditable coverage. 
(e) CERTIFICATIONS AND DISCLOSURE OF COVERAGE.— 

(1) REQUIREMENT FOR CERTIFICATION OF PERIOD OF CRED-
ITABLE COVERAGE.— 

(A) IN GENERAL.—A group health plan, and a health 
insurance issuer offering group health insurancecoverage, 
shall provide the certification described in subparagraph 
(B)— 

(i) at the time an individual ceases to be covered 
under the plan or otherwise becomes covered under a 
COBRA continuation provision, 

(ii) in the case of an individual becoming covered 
under such a provision, at the time the individual 
ceases to be covered under such provision, and 

(iii) on the request on behalf of an individual 
made not later than 24 months after the date of ces-
sation of the coverage described in clause (i) or (ii), 
whichever is later. 

The certification under clause (i) may be provided, to the 
extent practicable, at a time consistent with notices re-
quired under any applicable COBRA continuation provi-
sion. 

(B) CERTIFICATION.—The certification described in this 
subparagraph is a written certification of— 

(i) the period of creditable coverage of the indi-
vidual under such plan and the coverage (if any) 
under such COBRA continuation provision, and 

(ii) the waiting period (if any) (and affiliation pe-
riod, if applicable) imposed with respect to the indi-
vidual for any coverage under such plan. 
(C) ISSUER COMPLIANCE.—To the extent that medical 

care under a group health plan consists of group health in-
surance coverage, the plan is deemed to have satisfied the 
certification requirement under this paragraph if the 
health insurance issuer offering the coverage provides for 
such certification in accordance with this paragraph. 
(2) DISCLOSURE OF INFORMATION ON PREVIOUS BENEFITS.— 

In the case of an election described in subsection (c)(3)(B) by 
a group health plan or health insurance issuer, if the plan or 
issuer enrolls an individual for coverage under the plan and 

VerDate Nov 24 2008 19:35 Feb 28, 2023 Jkt 000000 PO 00000 Frm 00307 Fmt 9001 Sfmt 9001 G:\COMP\ERISA\ERISAO1.BEL HOLC

February 28, 2023 

G:\COMP\ERISA\EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 19....XML

    
As Amended Through P.L. 117-328, Enacted December 29, 2022



308 Sec. 701 ERISA 

the individual provides a certification of coverage of the indi-
vidual under paragraph (1)— 

(A) upon request of such plan or issuer, the entity 
which issued the certification provided by the individual 
shall promptly disclose to such requesting plan or issuer 
information on coverage of classes and categories of health 
benefits available under such entity’s plan or coverage, 
and 

(B) such entity may charge the requesting plan or 
issuer for the reasonable cost of disclosing such informa-
tion. 
(3) REGULATIONS.—The Secretary shall establish rules to 

prevent an entity’s failure to provide information under para-
graph (1) or (2) with respect to previous coverage of an indi-
vidual from adversely affecting any subsequent coverage of the 
individual under another group health plan or health insur-
ance coverage. 
(f) SPECIAL ENROLLMENT PERIODS.— 

(1) INDIVIDUALS LOSING OTHER COVERAGE.—A group health 
plan, and a health insurance issuer offering group health in-
surance coverage in connection with a group health plan, shall 
permit an employee who is eligible, but not enrolled, for cov-
erage under the terms of the plan (or a dependent of such an 
employee if the dependent is eligible, but not enrolled, for cov-
erage under such terms) to enroll for coverage under the terms 
of the plan if each of the following conditions is met: 

(A) The employee or dependent was covered under a 
group health plan or had health insurance coverage at the 
time coverage was previously offered to the employee or 
dependent. 

(B) The employee stated in writing at such time that 
coverage under a group health plan or health insurance 
coverage was the reason for declining enrollment, but only 
if the plan sponsor or issuer (if applicable) required such 
a statement at such time and provided the employee with 
notice of such requirement (and the consequences of such 
requirement) at such time. 

(C) The employee’s or dependent’s coverage described 
in subparagraph (A)— 

(i) was under a COBRA continuation provision 
and the coverage under such provision was exhausted; 
or 

(ii) was not under such a provision and either the 
coverage was terminated as a result of loss of eligi-
bility for the coverage (including as a result of legal 
separation, divorce, death, termination of employment, 
or reduction in the number of hours of employment) or 
employer contributions toward such coverage were ter-
minated. 
(D) Under the terms of the plan, the employee re-

quests such enrollment not later than 30 days after the 
date of exhaustion of coverage described in subparagraph 
(C)(i) or termination of coverage or employer contribution 
described in subparagraph (C)(ii). 
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(2) FOR DEPENDENT BENEFICIARIES.— 
(A) IN GENERAL.—If— 

(i) a group health plan makes coverage available 
with respect to a dependent of an individual, 

(ii) the individual is a participant under the plan 
(or has met any waiting period applicable to becoming 
a participant under the plan and is eligible to be en-
rolled under the plan but for a failure to enroll during 
a previous enrollment period), and 

(iii) a person becomes such a dependent of the in-
dividual through marriage, birth, or adoption or place-
ment for adoption, 

the group health plan shall provide for a dependent special 
enrollment period described in subparagraph (B) during 
which the person (or, if not otherwise enrolled, the indi-
vidual) may be enrolled under the plan as a dependent of 
the individual, and in the case of the birth or adoption of 
a child, the spouse of the individual may be enrolled as a 
dependent of the individual if such spouse is otherwise eli-
gible for coverage. 

(B) DEPENDENT SPECIAL ENROLLMENT PERIOD.—A de-
pendent special enrollment period under this subpara-
graph shall be a period of not less than 30 days and shall 
begin on the later of— 

(i) the date dependent coverage is made 
available, or 

(ii) the date of the marriage, birth, or adoption or 
placement for adoption (as the case may be) described 
in subparagraph (A)(iii). 
(C) NO WAITING PERIOD.—If an individual seeks to en-

roll a dependent during the first 30 days of such a depend-
ent special enrollment period, the coverage of the depend-
ent shall become effective— 

(i) in the case of marriage, not later than the first 
day of the first month beginning after the date the 
completed request for enrollment is received; 

(ii) in the case of a dependent’s birth, as of the 
date of such birth; or 

(iii) in the case of a dependent’s adoption or place-
ment for adoption, the date of such adoption or place-
ment for adoption. 

(3) SPECIAL RULES FOR APPLICATION IN CASE OF MEDICAID 
AND CHIP.— 

(A) IN GENERAL.—A group health plan, and a health 
insurance issuer offering group health insurance coverage 
in connection with a group health plan, shall permit an 
employee who is eligible, but not enrolled, for coverage 
under the terms of the plan (or a dependent of such an em-
ployee if the dependent is eligible, but not enrolled, for cov-
erage under such terms) to enroll for coverage under the 
terms of the plan if either of the following conditions is 
met: 

(i) TERMINATION OF MEDICAID OR CHIP COV-
ERAGE.—The employee or dependent is covered under 
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a Medicaid plan under title XIX of the Social Security 
Act or under a State child health plan under title XXI 
of such Act and coverage of the employee or dependent 
under such a plan is terminated as a result of loss of 
eligibility for such coverage and the employee requests 
coverage under the group health plan (or health insur-
ance coverage) not later than 60 days after the date of 
termination of such coverage. 

(ii) ELIGIBILITY FOR EMPLOYMENT ASSISTANCE 
UNDER MEDICAID OR CHIP.—The employee or depend-
ent becomes eligible for assistance, with respect to cov-
erage under the group health plan or health insurance 
coverage, under such Medicaid plan or State child 
health plan (including under any waiver or demonstra-
tion project conducted under or in relation to such a 
plan), if the employee requests coverage under the 
group health plan or health insurance coverage not 
later than 60 days after the date the employee or de-
pendent is determined to be eligible for such assist-
ance. 
(B) COORDINATION WITH MEDICAID AND CHIP.— 

(i) OUTREACH TO EMPLOYEES REGARDING AVAIL-
ABILITY OF MEDICAID AND CHIP COVERAGE.— 

(I) IN GENERAL.—Each employer that main-
tains a group health plan in a State that provides 
medical assistance under a State Medicaid plan 
under title XIX of the Social Security Act, or child 
health assistance under a State child health plan 
under title XXI of such Act, in the form of pre-
mium assistance for the purchase of coverage 
under a group health plan, shall provide to each 
employee a written notice informing the employee 
of potential opportunities then currently available 
in the State in which the employee resides for pre-
mium assistance under such plans for health cov-
erage of the employee or the employee’s depend-
ents. 

(II) MODEL NOTICE.—Not later than 1 year 
after the date of enactment of the Children’s 
Health Insurance Program Reauthorization Act of 
2009, the Secretary and the Secretary of Health 
and Human Services, in consultation with Direc-
tors of State Medicaid agencies under title XIX of 
the Social Security Act and Directors of State 
CHIP agencies under title XXI of such Act, shall 
jointly develop national and State-specific model 
notices for purposes of subparagraph (A). The Sec-
retary shall provide employers with such model 
notices so as to enable employers to timely comply 
with the requirements of subparagraph (A). Such 
model notices shall include information regarding 
how an employee may contact the State in which 
the employee resides for additional information re-
garding potential opportunities for such premium 
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assistance, including how to apply for such assist-
ance. 

(III) OPTION TO PROVIDE CONCURRENT WITH 
PROVISION OF PLAN MATERIALS TO EMPLOYEE.—An 
employer may provide the model notice applicable 
to the State in which an employee resides concur-
rent with the furnishing of materials notifying the 
employee of health plan eligibility, concurrent 
with materials provided to the employee in con-
nection with an open season or election process 
conducted under the plan, or concurrent with the 
furnishing of the summary plan description as 
provided in section 104(b). 
(ii) DISCLOSURE ABOUT GROUP HEALTH PLAN BENE-

FITS TO STATES FOR MEDICAID AND CHIP ELIGIBLE INDI-
VIDUALS.—In the case of a participant or beneficiary of 
a group health plan who is covered under a Medicaid 
plan of a State under title XIX of the Social Security 
Act or under a State child health plan under title XXI 
of such Act, the plan administrator of the group health 
plan shall disclose to the State, upon request, informa-
tion about the benefits available under the group 
health plan in sufficient specificity, as determined 
under regulations of the Secretary of Health and 
Human Services in consultation with the Secretary 
that require use of the model coverage coordination 
disclosure form developed under section 311(b)(1)(C) of 
the Children’s Health Insurance Program Reauthor-
ization Act of 2009, so as to permit the State to make 
a determination (under paragraph (2)(B), (3), or (10) of 
section 2105(c) of the Social Security Act or otherwise) 
concerning the cost-effectiveness of the State providing 
medical or child health assistance through premium 
assistance for the purchase of coverage under such 
group health plan and in order for the State to provide 
supplemental benefits required under paragraph 
(10)(E) of such section or other authority. 

(g) USE OF AFFILIATION PERIOD BY HMOS AS ALTERNATIVE TO 
PREEXISTING CONDITION EXCLUSION.— 

(1) IN GENERAL.—In the case of a group health plan that 
offers medical care through health insurance coverage offered 
by a health maintenance organization, the plan may provide 
for an affiliation period with respect to coverage through the 
organization only if— 

(A) no preexisting condition exclusion is imposed with 
respect to coverage through the organization, 

(B) the period is applied uniformly without regard to 
any health status-related factors, and 

(C) such period does not exceed 2 months (or 3 months 
in the case of a late enrollee). 
(2) AFFILIATION PERIOD.— 

(A) DEFINED.—For purposes of this part, the term ‘‘af-
filiation period’’ means a period which, under the terms of 
the health insurance coverage offered by the health main-
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tenance organization, must expire before the health insur-
ance coverage becomes effective. The organization is not 
required to provide health care services or benefits during 
such period and no premium shall be charged to the par-
ticipant or beneficiary for any coverage during the period. 

(B) BEGINNING.—Such period shall begin on the enroll-
ment date. 

(C) RUNS CONCURRENTLY WITH WAITING PERIODS.—An 
affiliation period under a plan shall run concurrently with 
any waiting period under the plan. 
(3) ALTERNATIVE METHODS.—A health maintenance organi-

zation described in paragraph (1) may use alternative methods, 
from those described in such paragraph, to address adverse se-
lection as approved by the State insurance commissioner or of-
ficial or officials designated by the State to enforce the require-
ments of part A of title XXVII of the Public Health Service Act 
for the State involved with respect to such issuer. 

SEC. 702. ø1182¿ PROHIBITING DISCRIMINATION AGAINST INDIVIDUAL 
PARTICIPANTS AND BENEFICIARIES BASED ON HEALTH 
STATUS. 

(a) IN ELIGIBILITY TO ENROLL.— 
(1) IN GENERAL.—Subject to paragraph (2), a group health 

plan, and a health insurance issuer offering group health in-
surance coverage in connection with a group health plan, may 
not establish rules for eligibility (including continued eligi-
bility) of any individual to enroll under the terms of the plan 
based on any of the following health status-related factors in 
relation to the individual or a dependent of the individual: 

(A) Health status. 
(B) Medical condition (including both physical and 

mental illnesses). 
(C) Claims experience. 
(D) Receipt of health care. 
(E) Medical history. 
(F) Genetic information. 
(G) Evidence of insurability (including conditions aris-

ing out of acts of domestic violence). 
(H) Disability. 

(2) NO APPLICATION TO BENEFITS OR EXCLUSIONS.—To the 
extent consistent with section 701, paragraph (1) shall not be 
construed— 

(A) to require a group health plan, or group health in-
surance coverage, to provide particular benefits other than 
those provided under the terms of such plan or coverage, 
or 

(B) to prevent such a plan or coverage from estab-
lishing limitations or restrictions on the amount, level, ex-
tent, or nature of the benefits or coverage for similarly sit-
uated individuals enrolled in the plan or coverage. 
(3) CONSTRUCTION.—For purposes of paragraph (1), rules 

for eligibility to enroll under a plan include rules defining any 
applicable waiting periods for such enrollment. 
(b) IN PREMIUM CONTRIBUTIONS.— 
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(1) IN GENERAL.—A group health plan, and a health insur-
ance issuer offering health insurance coverage in connection 
with a group health plan, may not require any individual (as 
a condition of enrollment or continued enrollment under the 
plan) to pay a premium or contribution which is greater than 
such premium or contribution for a similarly situated indi-
vidual enrolled in the plan on the basis of any health status- 
related factor in relation to the individual or to an individual 
enrolled under the plan as a dependent of the individual. 

(2) CONSTRUCTION.—Nothing in paragraph (1) shall be con-
strued— 

(A) to restrict the amount that an employer may be 
charged for coverage under a group health plan except as 
provided in paragraph (3); or 

(B) to prevent a group health plan, and a health insur-
ance issuer offering group health insurance coverage, from 
establishing premium discounts or rebates or modifying 
otherwise applicable copayments or deductibles in return 
for adherence to programs of health promotion and disease 
prevention. 
(3) NO GROUP-BASED DISCRIMINATION ON BASIS OF GENETIC 

INFORMATION.— 
(A) IN GENERAL.—For purposes of this section, a group 

health plan, and a health insurance issuer offering group 
health insurance coverage in connection with a group 
health plan, may not adjust premium or contribution 
amounts for the group covered under such plan on the 
basis of genetic information. 

(B) RULE OF CONSTRUCTION.—Nothing in subpara-
graph (A) or in paragraphs (1) and (2) of subsection (d) 
shall be construed to limit the ability of a health insurance 
issuer offering health insurance coverage in connection 
with a group health plan to increase the premium for an 
employer based on the manifestation of a disease or dis-
order of an individual who is enrolled in the plan. In such 
case, the manifestation of a disease or disorder in one indi-
vidual cannot also be used as genetic information about 
other group members and to further increase the premium 
for the employer. 

(c) GENETIC TESTING.— 
(1) LIMITATION ON REQUESTING OR REQUIRING GENETIC 

TESTING.—A group health plan, and a health insurance issuer 
offering health insurance coverage in connection with a group 
health plan, shall not request or require an individual or a 
family member of such individual to undergo a genetic test. 

(2) RULE OF CONSTRUCTION.—Paragraph (1) shall not be 
construed to limit the authority of a health care professional 
who is providing health care services to an individual to re-
quest that such individual undergo a genetic test. 

(3) RULE OF CONSTRUCTION REGARDING PAYMENT.— 
(A) IN GENERAL.—Nothing in paragraph (1) shall be 

construed to preclude a group health plan, or a health in-
surance issuer offering health insurance coverage in con-
nection with a group health plan, from obtaining and 
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using the results of a genetic test in making a determina-
tion regarding payment (as such term is defined for the 
purposes of applying the regulations promulgated by the 
Secretary of Health and Human Services under part C of 
title XI of the Social Security Act and section 264 of the 
Health Insurance Portability and Accountability Act of 
1996, as may be revised from time to time) consistent with 
subsection (a). 

(B) LIMITATION.—For purposes of subparagraph (A), a 
group health plan, or a health insurance issuer offering 
health insurance coverage in connection with a group 
health plan, may request only the minimum amount of in-
formation necessary to accomplish the intended purpose. 
(4) RESEARCH EXCEPTION.—Notwithstanding paragraph (1), 

a group health plan, or a health insurance issuer offering 
health insurance coverage in connection with a group health 
plan, may request, but not require, that a participant or bene-
ficiary undergo a genetic test if each of the following conditions 
is met: 

(A) The request is made, in writing, pursuant to re-
search that complies with part 46 of title 45, Code of Fed-
eral Regulations, or equivalent Federal regulations, and 
any applicable State or local law or regulations for the pro-
tection of human subjects in research. 

(B) The plan or issuer clearly indicates to each partici-
pant or beneficiary, or in the case of a minor child, to the 
legal guardian of such beneficiary, to whom the request is 
made that— 

(i) compliance with the request is voluntary; and 
(ii) non-compliance will have no effect on enroll-

ment status or premium or contribution amounts. 
(C) No genetic information collected or acquired under 

this paragraph shall be used for underwriting purposes. 
(D) The plan or issuer notifies the Secretary in writing 

that the plan or issuer is conducting activities pursuant to 
the exception provided for under this paragraph, including 
a description of the activities conducted. 

(E) The plan or issuer complies with such other condi-
tions as the Secretary may by regulation require for activi-
ties conducted under this paragraph. 

(d) PROHIBITION ON COLLECTION OF GENETIC INFORMATION.— 
(1) IN GENERAL.—A group health plan, and a health insur-

ance issuer offering health insurance coverage in connection 
with a group health plan, shall not request, require, or pur-
chase genetic information for underwriting purposes (as de-
fined in section 733). 

(2) PROHIBITION ON COLLECTION OF GENETIC INFORMATION 
PRIOR TO ENROLLMENT.—A group health plan, and a health in-
surance issuer offering health insurance coverage in connection 
with a group health plan, shall not request, require, or pur-
chase genetic information with respect to any individual prior 
to such individual’s enrollment under the plan or coverage in 
connection with such enrollment. 
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(3) INCIDENTAL COLLECTION.—If a group health plan, or a 
health insurance issuer offering health insurance coverage in 
connection with a group health plan, obtains genetic informa-
tion incidental to the requesting, requiring, or purchasing of 
other information concerning any individual, such request, re-
quirement, or purchase shall not be considered a violation of 
paragraph (2) if such request, requirement, or purchase is not 
in violation of paragraph (1). 
(e) APPLICATION TO ALL PLANS.—The provisions of subsections 

(a)(1)(F), (b)(3), (c), and (d), and subsection (b)(1) and section 701 
with respect to genetic information, shall apply to group health 
plans and health insurance issuers without regard to section 
732(a). 

(f) GENETIC INFORMATION OF A FETUS OR EMBRYO.—Any ref-
erence in this part to genetic information concerning an individual 
or family member of an individual shall— 

(1) with respect to such an individual or family member of 
an individual who is a pregnant woman, include genetic infor-
mation of any fetus carried by such pregnant woman; and 

(2) with respect to an individual or family member uti-
lizing an assisted reproductive technology, include genetic in-
formation of any embryo legally held by the individual or fam-
ily member. 

SEC. 703. ø1183¿ GUARANTEED RENEWABILITY IN MULTIEMPLOYER 
PLANS AND MULTIPLE EMPLOYER WELFARE ARRANGE-
MENTS. 

A group health plan which is a multiemployer plan or which 
is a multiple employer welfare arrangement may not deny an em-
ployer whose employees are covered under such a plan continued 
access to the same or different coverage under the terms of such 
a plan, other than— 

(1) for nonpayment of contributions; 
(2) for fraud or other intentional misrepresentation of ma-

terial fact by the employer; 
(3) for noncompliance with material plan provisions; 
(4) because the plan is ceasing to offer any coverage in a 

geographic area; 
(5) in the case of a plan that offers benefits through a net-

work plan, there is no longer any individual enrolled through 
the employer who lives, resides, or works in the service area 
of the network plan and the plan applies this paragraph uni-
formly without regard to the claims experience of employers or 
any health status-related factor in relation to such individuals 
or their dependents; and 

(6) for failure to meet the terms of an applicable collective 
bargaining agreement, to renew a collective bargaining or 
other agreement requiring or authorizing contributions to the 
plan, or to employ employees covered by such an agreement. 

SUBPART B—OTHER REQUIREMENTS 

SEC. 711. ø1185¿ STANDARDS RELATING TO BENEFITS FOR MOTHERS 
AND NEWBORNS. 

(a) REQUIREMENTS FOR MINIMUM HOSPITAL STAY FOLLOWING 
BIRTH.— 
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(1) IN GENERAL.—A group health plan, and a health insur-
ance issuer offering group health insurance coverage, may 
not— 

(A) except as provided in paragraph (2)— 
(i) restrict benefits for any hospital length of stay 

in connection with childbirth for the mother or new-
born child, following a normal vaginal delivery, to less 
than 48 hours, or 

(ii) restrict benefits for any hospital length of stay 
in connection with childbirth for the mother or new-
born child, following a cesarean section, to less than 
96 hours; or 
(B) require that a provider obtain authorization from 

the plan or the issuer for prescribing any length of stay re-
quired under subparagraph (A) (without regard to para-
graph (2)). 
(2) EXCEPTION.—Paragraph (1)(A) shall not apply in con-

nection with any group health plan or health insurance issuer 
in any case in which the decision to discharge the mother or 
her newborn child prior to the expiration of the minimum 
length of stay otherwise required under paragraph (1)(A) is 
made by an attending provider in consultation with the moth-
er. 
(b) PROHIBITIONS.—A group health plan, and a health insur-

ance issuer offering group health insurance coverage in connection 
with a group health plan, may not— 

(1) deny to the mother or her newborn child eligibility, or 
continued eligibility, to enroll or to renew coverage under the 
terms of the plan, solely for the purpose of avoiding the re-
quirements of this section; 

(2) provide monetary payments or rebates to mothers to 
encourage such mothers to accept less than the minimum pro-
tections available under this section; 

(3) penalize or otherwise reduce or limit the reimburse-
ment of an attending provider because such provider provided 
care to an individual participant or beneficiary in accordance 
with this section; 

(4) provide incentives (monetary or otherwise) to an at-
tending provider to induce such provider to provide care to an 
individual participant or beneficiary in a manner inconsistent 
with this section; or 

(5) subject to subsection (c)(3), restrict benefits for any por-
tion of a period within a hospital length of stay required under 
subsection (a) in a manner which is less favorable than the 
benefits provided for any preceding portion of such stay. 
(c) RULES OF CONSTRUCTION.— 

(1) Nothing in this section shall be construed to require a 
mother who is a participant or beneficiary— 

(A) to give birth in a hospital; or 
(B) to stay in the hospital for a fixed period of time fol-

lowing the birth of her child. 
(2) This section shall not apply with respect to any group 

health plan, or any group health insurance coverage offered by 
a health insurance issuer, which does not provide benefits for 
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hospital lengths of stay in connection with childbirth for a 
mother or her newborn child. 

(3) Nothing in this section shall be construed as preventing 
a group health plan or issuer from imposing deductibles, coin-
surance, or other cost-sharing in relation to benefits for hos-
pital lengths of stay in connection with childbirth for a mother 
or newborn child under the plan (or under health insurance 
coverage offered in connection with a group health plan), ex-
cept that such coinsurance or other cost-sharing for any por-
tion of a period within a hospital length of stay required under 
subsection (a) may not be greater than such coinsurance or 
cost-sharing for any preceding portion of such stay. 
(d) NOTICE UNDER GROUP HEALTH PLAN.—The imposition of 

the requirements of this section shall be treated as a material 
modification in the terms of the plan described in section 102(a)(1), 
for purposes of assuring notice of such requirements under the 
plan; except that the summary description required to be provided 
under the last sentence of section 104(b)(1) with respect to such 
modification shall be provided by not later than 60 days after the 
first day of the first plan year in which such requirements apply. 

(e) LEVEL AND TYPE OF REIMBURSEMENTS.—Nothing in this 
section shall be construed to prevent a group health plan or a 
health insurance issuer offering group health insurance coverage 
from negotiating the level and type of reimbursement with a pro-
vider for care provided in accordance with this section. 

(f) PREEMPTION; EXCEPTION FOR HEALTH INSURANCE COVERAGE 
IN CERTAIN STATES.— 

(1) IN GENERAL.—The requirements of this section shall 
not apply with respect to health insurance coverage if there is 
a State law (as defined in section 731(d)(1)) for a State that 
regulates such coverage that is described in any of the fol-
lowing subparagraphs: 

(A) Such State law requires such coverage to provide 
for at least a 48-hour hospital length of stay following a 
normal vaginal delivery and at least a 96-hour hospital 
length of stay following a cesarean section. 

(B) Such State law requires such coverage to provide 
for maternity and pediatric care in accordance with guide-
lines established by the American College of Obstetricians 
and Gynecologists, the American Academy of Pediatrics, or 
other established professional medical associations. 

(C) Such State law requires, in connection with such 
coverage for maternity care, that the hospital length of 
stay for such care is left to the decision of (or required to 
be made by) the attending provider in consultation with 
the mother. 
(2) CONSTRUCTION.—Section 731(a)(1) shall not be con-

strued as superseding a State law described in paragraph (1). 
SEC. 712. ø1185a¿ PARITY IN MENTAL HEALTH AND SUBSTANCE USE 

DISORDER BENEFITS. 
(a) IN GENERAL.— 

(1) AGGREGATE LIFETIME LIMITS.—In the case of a group 
health plan (or health insurance coverage offered in connection 
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with such a plan) that provides both medical and surgical ben-
efits and mental health or substance use disorder benefits— 

(A) NO LIFETIME LIMIT.—If the plan or coverage does 
not include an aggregate lifetime limit on substantially all 
medical and surgical benefits, the plan or coverage may 
not impose any aggregate lifetime limit on mental health 
or substance use disorder benefits. 

(B) LIFETIME LIMIT.—If the plan or coverage includes 
an aggregate lifetime limit on substantially all medical 
and surgical benefits (in this paragraph referred to as the 
‘‘applicable lifetime limit’’), the plan or coverage shall ei-
ther— 

(i) apply the applicable lifetime limit both to the 
medical and surgical benefits to which it otherwise 
would apply and to mental health and substance use 
disorder benefits and not distinguish in the applica-
tion of such limit between such medical and surgical 
benefits and mental health and substance use disorder 
benefits; or 

(ii) not include any aggregate lifetime limit on 
mental health or substance use disorder benefits that 
is less than the applicable lifetime limit. 
(C) RULE IN CASE OF DIFFERENT LIMITS.—In the case 

of a plan or coverage that is not described in subparagraph 
(A) or (B) and that includes no or different aggregate life-
time limits on different categories of medical and surgical 
benefits, the Secretary shall establish rules under which 
subparagraph (B) is applied to such plan or coverage with 
respect to mental health and substance use disorder bene-
fits by substituting for the applicable lifetime limit an av-
erage aggregate lifetime limit that is computed taking into 
account the weighted average of the aggregate lifetime 
limits applicable to such categories. 
(2) ANNUAL LIMITS.—In the case of a group health plan (or 

health insurance coverage offered in connection with such a 
plan) that provides both medical and surgical benefits and 
mental health or substance use disorder benefits— 

(A) NO ANNUAL LIMIT.—If the plan or coverage does 
not include an annual limit on substantially all medical 
and surgical benefits, the plan or coverage may not impose 
any annual limit on mental health or substance use dis-
order benefits. 

(B) ANNUAL LIMIT.—If the plan or coverage includes 
an annual limit on substantially all medical and surgical 
benefits (in this paragraph referred to as the ‘‘applicable 
annual limit’’), the plan or coverage shall either— 

(i) apply the applicable annual limit both to med-
ical and surgical benefits to which it otherwise would 
apply and to mental health and substance use disorder 
benefits and not distinguish in the application of such 
limit between such medical and surgical benefits and 
mental health and substance use disorder benefits; or 
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(ii) not include any annual limit on mental health 
or substance use disorder benefits that is less than the 
applicable annual limit. 
(C) RULE IN CASE OF DIFFERENT LIMITS.—In the case 

of a plan or coverage that is not described in subparagraph 
(A) or (B) and that includes no or different annual limits 
on different categories of medical and surgical benefits, the 
Secretary shall establish rules under which subparagraph 
(B) is applied to such plan or coverage with respect to 
mental health and substance use disorder benefits by sub-
stituting for the applicable annual limit an average annual 
limit that is computed taking into account the weighted 
average of the annual limits applicable to such categories. 
(3) FINANCIAL REQUIREMENTS AND TREATMENT LIMITA-

TIONS.— 
(A) IN GENERAL.—In the case of a group health plan 

(or health insurance coverage offered in connection with 
such a plan) that provides both medical and surgical bene-
fits and mental health or substance use disorder benefits, 
such plan or coverage shall ensure that— 

(i) the financial requirements applicable to such 
mental health or substance use disorder benefits are 
no more restrictive than the predominant financial re-
quirements applied to substantially all medical and 
surgical benefits covered by the plan (or coverage), and 
there are no separate cost sharing requirements that 
are applicable only with respect to mental health or 
substance use disorder benefits; and 

(ii) the treatment limitations applicable to such 
mental health or substance use disorder benefits are 
no more restrictive than the predominant treatment 
limitations applied to substantially all medical and 
surgical benefits covered by the plan (or coverage) and 
there are no separate treatment limitations that are 
applicable only with respect to mental health or sub-
stance use disorder benefits. 
(B) DEFINITIONS.—In this paragraph: 

(i) FINANCIAL REQUIREMENT.—The term ‘‘financial 
requirement’’ includes deductibles, copayments, coin-
surance, and out-of-pocket expenses, but excludes an 
aggregate lifetime limit and an annual limit subject to 
paragraphs (1) and (2), 

(ii) PREDOMINANT.—A financial requirement or 
treatment limit is considered to be predominant if it 
is the most common or frequent of such type of limit 
or requirement. 

(iii) TREATMENT LIMITATION.—The term ‘‘treat-
ment limitation’’ includes limits on the frequency of 
treatment, number of visits, days of coverage, or other 
similar limits on the scope or duration of treatment. 

(4) AVAILABILITY OF PLAN INFORMATION.—The criteria for 
medical necessity determinations made under the plan with re-
spect to mental health or substance use disorder benefits (or 
the health insurance coverage offered in connection with the 
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plan with respect to such benefits) shall be made available by 
the plan administrator (or the health insurance issuer offering 
such coverage) in accordance with regulations to any current or 
potential participant, beneficiary, or contracting provider upon 
request. The reason for any denial under the plan (or coverage) 
of reimbursement or payment for services with respect to men-
tal health or substance use disorder benefits in the case of any 
participant or beneficiary shall, on request or as otherwise re-
quired, be made available by the plan administrator (or the 
health insurance issuer offering such coverage) to the partici-
pant or beneficiary in accordance with regulations. 

(5) OUT-OF-NETWORK PROVIDERS.—In the case of a plan or 
coverage that provides both medical and surgical benefits and 
mental health or substance use disorder benefits, if the plan or 
coverage provides coverage for medical or surgical benefits pro-
vided by out-of-network providers, the plan or coverage shall 
provide coverage for mental health or substance use disorder 
benefits provided by out-of-network providers in a manner that 
is consistent with the requirements of this section. 

(6) COMPLIANCE PROGRAM GUIDANCE DOCUMENT.— 
(A) IN GENERAL.—The Secretary, the Secretary of 

Health and Human Services, and the Secretary of the 
Treasury, in consultation with the Inspector General of the 
Department of Health and Human Services, the Inspector 
General of the Department of Labor, and the Inspector 
General of the Department of the Treasury, shall issue a 
compliance program guidance document to help improve 
compliance with this section, section 2726 of the Public 
Health Service Act, and section 9812 of the Internal Rev-
enue Code of 1986, as applicable. In carrying out this para-
graph, the Secretaries may take into consideration the 
2016 publication of the Department of Health and Human 
Services and the Department of Labor, entitled ‘‘Warning 
Signs - Plan or Policy Non-Quantitative Treatment Limita-
tions (NQTLs) that Require Additional Analysis to Deter-
mine Mental Health Parity Compliance’’. 

(B) EXAMPLES ILLUSTRATING COMPLIANCE AND NON-
COMPLIANCE.— 

(i) IN GENERAL.—The compliance program guid-
ance document required under this paragraph shall 
provide illustrative, de-identified examples (that do 
not disclose any protected health information or indi-
vidually identifiable information) of previous findings 
of compliance and noncompliance with this section, 
section 2726 of the Public Health Service Act, or sec-
tion 9812 of the Internal Revenue Code of 1986, as ap-
plicable, based on investigations of violations of such 
sections, including— 

(I) examples illustrating requirements for in-
formation disclosures and nonquantitative treat-
ment limitations; and 

(II) descriptions of the violations uncovered 
during the course of such investigations. 
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(ii) NONQUANTITATIVE TREATMENT LIMITATIONS.— 
To the extent that any example described in clause (i) 
involves a finding of compliance or noncompliance 
with regard to any requirement for nonquantitative 
treatment limitations, the example shall provide suffi-
cient detail to fully explain such finding, including a 
full description of the criteria involved for approving 
medical and surgical benefits and the criteria involved 
for approving mental health and substance use dis-
order benefits. 

(iii) ACCESS TO ADDITIONAL INFORMATION REGARD-
ING COMPLIANCE.—In developing and issuing the com-
pliance program guidance document required under 
this paragraph, the Secretaries specified in subpara-
graph (A)— 

(I) shall enter into interagency agreements 
with the Inspector General of the Department of 
Health and Human Services, the Inspector Gen-
eral of the Department of Labor, and the Inspec-
tor General of the Department of the Treasury to 
share findings of compliance and noncompliance 
with this section, section 2726 of the Public 
Health Service Act, or section 9812 of the Internal 
Revenue Code of 1986, as applicable; and 

(II) shall seek to enter into an agreement with 
a State to share information on findings of compli-
ance and noncompliance with this section, section 
2726 of the Public Health Service Act, or section 
9812 of the Internal Revenue Code of 1986, as ap-
plicable. 

(C) RECOMMENDATIONS.—The compliance program 
guidance document shall include recommendations to ad-
vance compliance with this section, section 2726 of the 
Public Health Service Act, or section 9812 of the Internal 
Revenue Code of 1986, as applicable, and encourage the 
development and use of internal controls to monitor adher-
ence to applicable statutes, regulations, and program re-
quirements. Such internal controls may include illustrative 
examples of nonquantitative treatment limitations on men-
tal health and substance use disorder benefits, which may 
fail to comply with this section, section 2726 of the Public 
Health Service Act, or section 9812 of the Internal Rev-
enue Code of 1986, as applicable, in relation to non-
quantitative treatment limitations on medical and surgical 
benefits. 

(D) UPDATING THE COMPLIANCE PROGRAM GUIDANCE 
DOCUMENT.—The Secretary, the Secretary of Health and 
Human Services, and the Secretary of the Treasury, in 
consultation with the Inspector General of the Department 
of Health and Human Services, the Inspector General of 
the Department of Labor, and the Inspector General of the 
Department of the Treasury, shall update the compliance 
program guidance document every 2 years to include illus-
trative, de-identified examples (that do not disclose any 

VerDate Nov 24 2008 19:35 Feb 28, 2023 Jkt 000000 PO 00000 Frm 00321 Fmt 9001 Sfmt 9001 G:\COMP\ERISA\ERISAO1.BEL HOLC

February 28, 2023 

G:\COMP\ERISA\EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 19....XML

    
As Amended Through P.L. 117-328, Enacted December 29, 2022



322 Sec. 712 ERISA 

protected health information or individually identifiable in-
formation) of previous findings of compliance and non-
compliance with this section, section 2726 of the Public 
Health Service Act, or section 9812 of the Internal Rev-
enue Code of 1986, as applicable. 
(7) ADDITIONAL GUIDANCE.— 

(A) IN GENERAL.—The Secretary, the Secretary of 
Health and Human Services, and the Secretary of the 
Treasury shall issue guidance to group health plans and 
health insurance issuers offering group health insurance 
coverage to assist such plans and issuers in satisfying the 
requirements of this section, section 2726 of the Public 
Health Service Act, or section 9812 of the Internal Rev-
enue Code of 1986, as applicable. 

(B) DISCLOSURE.— 
(i) GUIDANCE FOR PLANS AND ISSUERS.—The guid-

ance issued under this paragraph shall include clari-
fying information and illustrative examples of methods 
that group health plans and health insurance issuers 
offering group or individual health insurance coverage 
may use for disclosing information to ensure compli-
ance with the requirements under this section, section 
2726 of the Public Health Service Act, or section 9812 
of the Internal Revenue Code of 1986, as applicable, 
(and any regulations promulgated pursuant to such 
sections, as applicable). 

(ii) DOCUMENTS FOR PARTICIPANTS, BENEFICIARIES, 
CONTRACTING PROVIDERS, OR AUTHORIZED REPRESENTA-
TIVES.—The guidance issued under this paragraph 
shall include clarifying information and illustrative ex-
amples of methods that group health plans and health 
insurance issuers offering group health insurance cov-
erage may use to provide any participant, beneficiary, 
contracting provider, or authorized representative, as 
applicable, with documents containing information 
that the health plans or issuers are required to dis-
close to participants, beneficiaries, contracting pro-
viders, or authorized representatives to ensure compli-
ance with this section, section 2726 of the Public 
Health Service Act, or section 9812 of the Internal 
Revenue Code of 1986, as applicable, compliance with 
any regulation issued pursuant to such respective sec-
tion, or compliance with any other applicable law or 
regulation. Such guidance shall include information 
that is comparative in nature with respect to— 

(I) nonquantitative treatment limitations for 
both medical and surgical benefits and mental 
health and substance use disorder benefits; 

(II) the processes, strategies, evidentiary 
standards, and other factors used to apply the 
limitations described in subclause (I); and 

(III) the application of the limitations de-
scribed in subclause (I) to ensure that such limita-
tions are applied in parity with respect to both 
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medical and surgical benefits and mental health 
and substance use disorder benefits. 

(C) NONQUANTITATIVE TREATMENT LIMITATIONS.—The 
guidance issued under this paragraph shall include clari-
fying information and illustrative examples of methods, 
processes, strategies, evidentiary standards, and other fac-
tors that group health plans and health insurance issuers 
offering group health insurance coverage may use regard-
ing the development and application of nonquantitative 
treatment limitations to ensure compliance with this sec-
tion, section 2726 of the Public Health Service Act, or sec-
tion 9812 of the Internal Revenue Code of 1986, as applica-
ble, (and any regulations promulgated pursuant to such re-
spective section), including— 

(i) examples of methods of determining appro-
priate types of nonquantitative treatment limitations 
with respect to both medical and surgical benefits and 
mental health and substance use disorder benefits, in-
cluding nonquantitative treatment limitations per-
taining to— 

(I) medical management standards based on 
medical necessity or appropriateness, or whether 
a treatment is experimental or investigative; 

(II) limitations with respect to prescription 
drug formulary design; and 

(III) use of fail-first or step therapy protocols; 
(ii) examples of methods of determining— 

(I) network admission standards (such as 
credentialing); and 

(II) factors used in provider reimbursement 
methodologies (such as service type, geographic 
market, demand for services, and provider supply, 
practice size, training, experience, and licensure) 
as such factors apply to network adequacy; 
(iii) examples of sources of information that may 

serve as evidentiary standards for the purposes of 
making determinations regarding the development 
and application of nonquantitative treatment limita-
tions; 

(iv) examples of specific factors, and the evi-
dentiary standards used to evaluate such factors, used 
by such plans or issuers in performing a nonquantita-
tive treatment limitation analysis; 

(v) examples of how specific evidentiary standards 
may be used to determine whether treatments are con-
sidered experimental or investigative; 

(vi) examples of how specific evidentiary stand-
ards may be applied to each service category or classi-
fication of benefits; 

(vii) examples of methods of reaching appropriate 
coverage determinations for new mental health or sub-
stance use disorder treatments, such as evidence- 
based early intervention programs for individuals with 
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a serious mental illness and types of medical manage-
ment techniques; 

(viii) examples of methods of reaching appropriate 
coverage determinations for which there is an indirect 
relationship between the covered mental health or 
substance use disorder benefit and a traditional cov-
ered medical and surgical benefit, such as residential 
treatment or hospitalizations involving voluntary or 
involuntary commitment; and 

(ix) additional illustrative examples of methods, 
processes, strategies, evidentiary standards, and other 
factors for which the Secretary determines that addi-
tional guidance is necessary to improve compliance 
with this section, section 2726 of the Public Health 
Service Act, or section 9812 of the Internal Revenue 
Code of 1986, as applicable. 
(D) PUBLIC COMMENT.—Prior to issuing any final guid-

ance under this paragraph, the Secretary shall provide a 
public comment period of not less than 60 days during 
which any member of the public may provide comments on 
a draft of the guidance. 
(8) COMPLIANCE REQUIREMENTS.— 

(A) NONQUANTITATIVE TREATMENT LIMITATION (NQTL) 
REQUIREMENTS.—In the case of a group health plan or a 
health insurance issuer offering group health insurance 
coverage that provides both medical and surgical benefits 
and mental health or substance use disorder benefits and 
that imposes nonquantitative treatment limitations (re-
ferred to in this section as ‘‘NQTLs’’) on mental health or 
substance use disorder benefits, such plan or issuer shall 
perform and document comparative analyses of the design 
and application of NQTLs and, beginning 45 days after the 
date of enactment of the Consolidated Appropriations Act, 
2021, make available to the Secretary, upon request, the 
comparative analyses and the following information: 

(i) The specific plan or coverage terms or other rel-
evant terms regarding the NQTLs, that applies to 
such plan or coverage, and a description of all mental 
health or substance use disorder and medical or sur-
gical benefits to which each such term applies in each 
respective benefits classification. 

(ii) The factors used to determine that the NQTLs 
will apply to mental health or substance use disorder 
benefits and medical or surgical benefits. 

(iii) The evidentiary standards used for the factors 
identified in clause (ii), when applicable, provided that 
every factor shall be defined, and any other source or 
evidence relied upon to design and apply the NQTLs 
to mental health or substance use disorder benefits 
and medical or surgical benefits. 

(iv) The comparative analyses demonstrating that 
the processes, strategies, evidentiary standards, and 
other factors used to apply the NQTLs to mental 
health or substance use disorder benefits, as written 
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and in operation, are comparable to, and are applied 
no more stringently than, the processes, strategies, 
evidentiary standards, and other factors used to apply 
the NQTLs to medical or surgical benefits in the bene-
fits classification. 

(v) The specific findings and conclusions reached 
by the group health plan or health insurance issuer 
with respect to the health insurance coverage, includ-
ing any results of the analyses described in this sub-
paragraph that indicate that the plan or coverage is or 
is not in compliance with this section. 
(B) SECRETARY REQUEST PROCESS.— 

(i) SUBMISSION UPON REQUEST.—The Secretary 
shall request that a group health plan or a health in-
surance issuer offering group health insurance cov-
erage submit the comparative analyses described in 
subparagraph (A) for plans that involve potential vio-
lations of this section or complaints regarding non-
compliance with this section that concern NQTLs and 
any other instances in which the Secretary determines 
appropriate. The Secretary shall request not fewer 
than 20 such analyses per year. 

(ii) ADDITIONAL INFORMATION In instances in 
which the Secretary has concluded that the group 
health plan or health insurance issuer with respect to 
group health insurance coverage has not submitted 
sufficient information for the Secretary to review the 
comparative analyses described in subparagraph (A), 
as requested under clause (i), the Secretary shall 
specify to the plan or issuer the information the plan 
or issuer must submit to be responsive to the request 
under clause (i) for the Secretary to review the com-
parative analyses described in subparagraph (A) for 
compliance with this section. Nothing in this para-
graph shall require the Secretary to conclude that a 
group health plan or health insurance issuer is in 
compliance with this section solely based upon the in-
spection of the comparative analyses described in sub-
paragraph (A), as requested under clause (i). 

(iii) REQUIRED ACTION.— 
(I) IN GENERAL.—In instances in which the 

Secretary has reviewed the comparative analyses 
described in subparagraph (A), as requested under 
clause (i), and determined that the group health 
plan or health insurance issuer is not in compli-
ance with this section, the plan or issuer— 

(aa) shall specify to the Secretary the ac-
tions the plan or issuer will take to be in com-
pliance with this section and provide to the 
Secretary additional comparative analyses de-
scribed in subparagraph (A) that demonstrate 
compliance with this section not later than 45 
days after the initial determination by the 
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Secretary that the plan or issuer is not in 
compliance; and 

(bb) following the 45-day corrective action 
period under item (aa), if the Secretary makes 
a final determination that the plan or issuer 
still is not in compliance with this section, not 
later than 7 days after such determination, 
shall notify all individuals enrolled in the 
plan or applicable health insurance coverage 
offered by the issuer that the plan or issuer, 
with respect to such coverage, has been deter-
mined to be not in compliance with this sec-
tion. 
(II) EXEMPTION FROM DISCLOSURE.—Docu-

ments or communications produced in connection 
with the Secretary’s recommendations to a group 
health plan or health insurance issuer shall not be 
subject to disclosure pursuant to section 552 of 
title 5, United States Code. 
(iv) REPORT.—Not later than 1 year after the date 

of enactment of this paragraph, and not later than Oc-
tober 1 of each year thereafter, the Secretary shall 
submit to Congress, and make publicly available, a re-
port that contains— 

(I) a summary of the comparative analyses re-
quested under clause (i), including the identity of 
each group health plan or health insurance issuer, 
with respect to certain health insurance coverage 
that is determined to be not in compliance after 
the final determination by the Secretary described 
in clause (iii)(I)(bb); 

(II) the Secretary’s conclusions as to whether 
each group health plan or health insurance issuer 
submitted sufficient information for the Secretary 
to review the comparative analyses requested 
under clause (i) for compliance with this section; 

(III) for each group health plan or health in-
surance issuer that did submit sufficient informa-
tion for the Secretary to review the comparative 
analyses requested under clause (i), the Sec-
retary’s conclusions as to whether and why the 
plan or issuer is in compliance with the disclosure 
requirements under this section; 

(IV) the Secretary’s specifications described in 
clause (ii) for each group health plan or health in-
surance issuer that the Secretary determined did 
not submit sufficient information for the Secretary 
to review the comparative analyses requested 
under clause (i) for compliance with this section; 
and 

(V) the Secretary’s specifications described in 
clause (iii) of the actions each group health plan 
or health insurance issuer that the Secretary de-
termined is not in compliance with this section 
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must take to be in compliance with this section, 
including the reason why the Secretary deter-
mined the plan or issuer is not in compliance. 

(C) COMPLIANCE PROGRAM GUIDANCE DOCUMENT UP-
DATE PROCESS.— 

(i) IN GENERAL.—The Secretary shall include in-
stances of noncompliance that the Secretary discovers 
upon reviewing the comparative analyses requested 
under subparagraph (B)(i) in the compliance program 
guidance document described in paragraph (6), as it is 
updated every 2 years, except that such instances 
shall not disclose any protected health information or 
individually identifiable information. 

(ii) GUIDANCE AND REGULATIONS.—Not later than 
18 months after the date of enactment of this para-
graph, the Secretary shall finalize any draft or interim 
guidance and regulations relating to mental health 
parity under this section. Such draft guidance shall in-
clude guidance to clarify the process and timeline for 
current and potential participants and beneficiaries 
(and authorized representatives and health care pro-
viders of such participants and beneficiaries) with re-
spect to plans to file complaints of such plans or 
issuers being in violation of this section, including 
guidance, by plan type, on the relevant State, regional, 
or national office with which such complaints should 
be filed. 

(iii) STATE.—The Secretary shall share informa-
tion on findings of compliance and noncompliance dis-
covered upon reviewing the comparative analyses re-
quested under subparagraph (B)(i) shall be shared 
with the State where the group health plan is located 
or the State where the health insurance issuer is li-
censed to do business for coverage offered by a health 
insurance issuer in the group market, in accordance 
with paragraph (6)(B)(iii)(II). 

(b) CONSTRUCTION.—Nothing in this section shall be 
construed— 

(1) as requiring a group health plan (or health insurance 
coverage offered in connection with such a plan) to provide any 
mental health or substance use disorder benefits; or 

(2) in the case of a group health plan (or health insurance 
coverage offered in connection with such a plan) that provides 
mental health or substance use disorder benefits, as affecting 
the terms and conditions of the plan or coverage relating to 
such benefits under the plan or coverage, except as provided in 
subsection (a). 
(c) EXEMPTIONS.— 

(1) SMALL EMPLOYER EXEMPTION.— 
(A) IN GENERAL.—This section shall not apply to any 

group health plan (and group health insurance coverage 
offered in connection with a group health plan) for any 
plan year of a small employer. 
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(B) SMALL EMPLOYER.—For purposes of subparagraph 
(A), the term ‘‘small employer’’ means, in connection with 
a group health plan with respect to a calendar year and 
a plan year, an employer who employed an average of at 
least 2 (or 1 in the case of an employer residing in a State 
that permits small groups to include a single individual) 
but not more than 50 employees on business days during 
the preceding calendar year. 

(C) APPLICATION OF CERTAIN RULES IN DETERMINATION 
OF EMPLOYER SIZE.—For purposes of this paragraph— 

(i) APPLICATION OF AGGREGATION RULE FOR EM-
PLOYERS.—Rules similar to the rules under sub-
sections (b), (c), (m), and (o) of section 414 of the Inter-
nal Revenue Code of 1986 shall apply for purposes of 
treating persons as a single employer. 

(ii) EMPLOYERS NOT IN EXISTENCE IN PRECEDING 
YEAR.—In the case of an employer which was not in 
existence throughout the preceding calendar year, the 
determination of whether such employer is a small 
employer shall be based on the average number of em-
ployees that it is reasonably expected such employer 
will employ on business days in the current calendar 
year. 

(iii) PREDECESSORS.—Any reference in this para-
graph to an employer shall include a reference to any 
predecessor of such employer. 

(2) COST EXEMPTION.— 
(A) IN GENERAL.—With respect to a group health plan 

(or health insurance coverage offered in connection with 
such a plan), if the application of this section to such plan 
(or coverage) results in an increase for the plan year in-
volved of the actual total costs of coverage with respect to 
medical and surgical benefits and mental health and sub-
stance use disorder benefits under the plan (as determined 
and certified under subparagraph (C)) by an amount that 
exceeds the applicable percentage described in subpara-
graph (B) of the actual total plan costs, the provisions of 
this section shall not apply to such plan (or coverage) dur-
ing the following plan year, and such exemption shall 
apply to the plan (or coverage) for 1 plan year. An em-
ployer may elect to continue to apply mental health and 
substance use disorder parity pursuant to this section with 
respect to the group health plan (or coverage) involved re-
gardless of any increase in total costs. 

(B) APPLICABLE PERCENTAGE.—With respect to a plan 
(or coverage), the applicable percentage described in this 
subparagraph shall be— 

(i) 2 percent in the case of the first plan year in 
which this section is applied; and 

(ii) 1 percent in the case of each subsequent plan 
year. 
(C) DETERMINATIONS BY ACTUARIES.—Determinations 

as to increases in actual costs under a plan (or coverage) 
for purposes of this section shall be made and certified by 
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a qualified and licensed actuary who is a member in good 
standing of the American Academy of Actuaries. All such 
determinations shall be in a written report prepared by 
the actuary. The report, and all underlying documentation 
relied upon by the actuary, shall be maintained by the 
group health plan or health insurance issuer for a period 
of 6 years following the notification made under subpara-
graph (E). 

(D) 6-MONTH DETERMINATIONS.—If a group health plan 
(or a health insurance issuer offering coverage in connec-
tion with a group health plan) seeks an exemption under 
this paragraph, determinations under subparagraph (A) 
shall be made after such plan (or coverage) has complied 
with this section for the first 6 months of the plan year in-
volved. 

(E) NOTIFICATION.— 
(i) IN GENERAL.—A group health plan (or a health 

insurance issuer offering coverage in connection with 
a group health plan) that, based upon a certification 
described under subparagraph (C), qualifies for an ex-
emption under this paragraph, and elects to imple-
ment the exemption, shall promptly notify the Sec-
retary, the appropriate State agencies, and partici-
pants and beneficiaries in the plan of such election. 

(ii) REQUIREMENT.—A notification to the Secretary 
under clause (i) shall include— 

(I) a description of the number of covered lives 
under the plan (or coverage) involved at the time 
of the notification, and as applicable, at the time 
of any prior election of the cost-exemption under 
this paragraph by such plan (or coverage); 

(II) for both the plan year upon which a cost 
exemption is sought and the year prior, a descrip-
tion of the actual total costs of coverage with re-
spect to medical and surgical benefits and mental 
health and substance use disorder benefits under 
the plan; and 

(III) for both the plan year upon which a cost 
exemption is sought and the year prior, the actual 
total costs of coverage with respect to mental 
health and substance use disorder benefits under 
the plan. 
(iii) CONFIDENTIALITY.—A notification to the Sec-

retary under clause (i) shall be confidential. The Sec-
retary shall make available, upon request and on not 
more than an annual basis, an anonymous itemization 
of such notifications, that includes— 

(I) a breakdown of States by the size and type 
of employers submitting such notification; and 

(II) a summary of the data received under 
clause (ii). 

(F) AUDITS BY APPROPRIATE AGENCIES.—To determine 
compliance with this paragraph, the Secretary may audit 
the books and records of a group health plan or health in-
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surance issuer relating to an exemption, including any ac-
tuarial reports prepared pursuant to subparagraph (C), 
during the 6 year period following the notification of such 
exemption under subparagraph (E). A State agency receiv-
ing a notification under subparagraph (E) may also con-
duct such an audit with respect to an exemption covered 
by such notification. 

(d) SEPARATE APPLICATION TO EACH OPTION OFFERED.—In the 
case of a group health plan that offers a participant or beneficiary 
two or more benefit package options under the plan, the require-
ments of this section shall be applied separately with respect to 
each such option. 

(e) DEFINITIONS.—For purposes of this section— 
(1) AGGREGATE LIFETIME LIMIT.—The term ‘‘aggregate life-

time limit’’ means, with respect to benefits under a group 
health plan or health insurance coverage, a dollar limitation on 
the total amount that may be paid with respect to such bene-
fits under the plan or health insurance coverage with respect 
to an individual or other coverage unit. 

(2) ANNUAL LIMIT.—The term ‘‘annual limit’’ means, with 
respect to benefits under a group health plan or health insur-
ance coverage, a dollar limitation on the total amount of 
benefits that may be paid with respect to such benefits in a 12- 
month period under the plan or health insurance coverage with 
respect to an individual or other coverage unit. 

(3) MEDICAL OR SURGICAL BENEFITS.—The term ‘‘medical or 
surgical benefits’’ means benefits with respect to 
medical or surgical services, as defined under the terms of the 
plan or coverage (as the case may be), but does not include 
mental health or substance use disorder benefits. 

(4) MENTAL HEALTH BENEFITS.—The term ‘‘mental health 
benefits’’ means benefits with respect to services for mental 
health conditions, as defined under the terms of the plan and 
in accordance with applicable Federal and State law. 

(5) SUBSTANCE USE DISORDER BENEFITS.—The term ‘‘sub-
stance use disorder benefits’’ means benefits with respect to 
services for substance use disorders, as defined under the 
terms of the plan and in accordance with applicable Federal 
and State law. 
(f) SECRETARY REPORT.—The Secretary shall, by January 1, 

2012, and every two years thereafter, submit to the appropriate 
committees of Congress a report on compliance of group health 
plans (and health insurance coverage offered in connection with 
such plans) with the requirements of this section. Such report shall 
include the results of any surveys or audits on compliance of group 
health plans (and health insurance coverage offered in connection 
with such plans) with such requirements and an analysis of the 
reasons for any failures to comply. 

(g) NOTICE AND ASSISTANCE.—The Secretary, in cooperation 
with the Secretaries of Health and Human Services and Treasury, 
as appropriate, shall publish and widely disseminate guidance and 
information for group health plans, participants and beneficiaries, 
applicable State and local regulatory bodies, and the National As-
sociation of Insurance Commissioners concerning the requirements 
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of this section and shall provide assistance concerning such re-
quirements and the continued operation of applicable State law. 
Such guidance and information shall inform participants and bene-
ficiaries of how they may obtain assistance under this section, in-
cluding, where appropriate, assistance from State consumer and in-
surance agencies. 
SEC. 713. ø1185b¿ REQUIRED COVERAGE FOR RECONSTRUCTIVE SUR-

GERY FOLLOWING MASTECTOMIES. 
(a) IN GENERAL.—A group health plan, and a health insurance 

issuer providing health insurance coverage in connection with a 
group health plan, that provides medical and surgical benefits with 
respect to a mastectomy shall provide, in a case of a participant or 
beneficiary who is receiving benefits in connection with a mastec-
tomy and who elects breast reconstruction in connection with such 
mastectomy, coverage for— 

(1) all stages of reconstruction of the breast on which the 
mastectomy has been performed; 

(2) surgery and reconstruction of the other breast to 
produce a symmetrical appearance; and 

(3) prostheses and physical complications of mastectomy, 
including lymphedemas; 

in a manner determined in consultation with the attending physi-
cian and the patient. Such coverage may be subject to annual 
deductibles and coinsurance provisions as may be deemed appro-
priate and as are consistent with those established for other bene-
fits under the plan or coverage. Written notice of the availability 
of such coverage shall be delivered to the participant upon enroll-
ment and annually thereafter. 

(b) NOTICE.—A group health plan, and a health insurance 
issuer providing health insurance coverage in connection with a 
group health plan shall provide notice to each participant and ben-
eficiary under such plan regarding the coverage required by this 
section in accordance with regulations promulgated by the Sec-
retary. Such notice shall be in writing and prominently positioned 
in any literature or correspondence made available or distributed 
by the plan or issuer and shall be transmitted— 

(1) in the next mailing made by the plan or issuer to the 
participant or beneficiary; 

(2) as part of any yearly informational packet sent to the 
participant or beneficiary; or 

(3) not later than January 1, 1999; 
whichever is earlier. 

(c) PROHIBITIONS.—A group health plan, and a health insur-
ance issuer offering group health insurance coverage in connection 
with a group health plan, may not— 

(1) deny to a patient eligibility, or continued eligibility, to 
enroll or to renew coverage under the terms of the plan, solely 
for the purpose of avoiding the requirements of this section; 
and 

(2) penalize or otherwise reduce or limit the reimburse-
ment of an attending provider, or provide incentives (monetary 
or otherwise) to an attending provider, to induce such provider 
to provide care to an individual participant or beneficiary in a 
manner inconsistent with this section. 
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(d) RULE OF CONSTRUCTION.—Nothing in this section shall be 
construed to prevent a group health plan or a health insurance 
issuer offering group health insurance coverage from negotiating 
the level and type of reimbursement with a provider for care pro-
vided in accordance with this section. 

(e) PREEMPTION, RELATION TO STATE LAWS.— 
(1) IN GENERAL.—Nothing in this section shall be con-

strued to preempt any State law in effect on the date of enact-
ment of this section with respect to health insurance coverage 
that requires coverage of at least the coverage of reconstructive 
breast surgery otherwise required under this section. 

(2) ERISA.—Nothing in this section shall be construed to 
affect or modify the provisions of section 514 with respect to 
group health plans. 

SEC. 714. ø1185c¿ COVERAGE OF DEPENDENT STUDENTS ON MEDI-
CALLY NECESSARY LEAVE OF ABSENCE. 

(a) MEDICALLY NECESSARY LEAVE OF ABSENCE.—In this sec-
tion, the term ‘‘medically necessary leave of absence’’ means, with 
respect to a dependent child described in subsection (b)(2) in con-
nection with a group health plan or health insurance coverage of-
fered in connection with such plan, a leave of absence of such child 
from a postsecondary educational institution (including an institu-
tion of higher education as defined in section 102 of the Higher 
Education Act of 1965), or any other change in enrollment of such 
child at such an institution, that— 

(1) commences while such child is suffering from a serious 
illness or injury; 

(2) is medically necessary; and 
(3) causes such child to lose student status for purposes of 

coverage under the terms of the plan or coverage. 
(b) REQUIREMENT TO CONTINUE COVERAGE.— 

(1) IN GENERAL.—In the case of a dependent child de-
scribed in paragraph (2), a group health plan, or a health in-
surance issuer that provides health insurance coverage in con-
nection with a group health plan, shall not terminate coverage 
of such child under such plan or health insurance coverage due 
to a medically necessary leave of absence before the date that 
is the earlier of— 

(A) the date that is 1 year after the first day of the 
medically necessary leave of absence; or 

(B) the date on which such coverage would otherwise 
terminate under the terms of the plan or health insurance 
coverage. 
(2) DEPENDENT CHILD DESCRIBED.—A dependent child de-

scribed in this paragraph is, with respect to a group health 
plan or health insurance coverage offered in connection with 
the plan, a beneficiary under the plan who— 

(A) is a dependent child, under the terms of the plan 
or coverage, of a participant or beneficiary under the plan 
or coverage; and 

(B) was enrolled in the plan or coverage, on the basis 
of being a student at a postsecondary educational institu-
tion (as described in subsection (a)), immediately before 
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the first day of the medically necessary leave of absence 
involved. 
(3) CERTIFICATION BY PHYSICIAN.—Paragraph (1) shall 

apply to a group health plan or health insurance coverage of-
fered by an issuer in connection with such plan only if the plan 
or issuer of the coverage has received written certification by 
a treating physician of the dependent child which states that 
the child is suffering from a serious illness or injury and that 
the leave of absence (or other change of enrollment) described 
in subsection (a) is medically necessary. 
(c) NOTICE.—A group health plan, and a health insurance 

issuer providing health insurance coverage in connection with a 
group health plan, shall include, with any notice regarding a re-
quirement for certification of student status for coverage under the 
plan or coverage, a description of the terms of this section for con-
tinued coverage during medically necessary leaves of absence. Such 
description shall be in language which is understandable to the 
typical plan participant. 

(d) NO CHANGE IN BENEFITS.—A dependent child whose bene-
fits are continued under this section shall be entitled to the same 
benefits as if (during the medically necessary leave of absence) the 
child continued to be a covered student at the institution of higher 
education and was not on a medically necessary leave of absence. 

(e) CONTINUED APPLICATION IN CASE OF CHANGED COV-
ERAGE.—If— 

(1) a dependent child of a participant or beneficiary is in 
a period of coverage under a group health plan or health insur-
ance coverage offered in connection with such a plan, pursuant 
to a medically necessary leave of absence of the child described 
in subsection (b); 

(2) the manner in which the participant or beneficiary is 
covered under the plan changes, whether through a change in 
health insurance coverage or health insurance issuer, a change 
between health insurance coverage and self-insured coverage, 
or otherwise; and 

(3) the coverage as so changed continues to provide cov-
erage of beneficiaries as dependent children, 

this section shall apply to coverage of the child under the changed 
coverage for the remainder of the period of the medically necessary 
leave of absence of the dependent child under the plan in the same 
manner as it would have applied if the changed coverage had been 
the previous coverage. 
SEC. 715. ø1185d¿ ADDITIONAL MARKET REFORMS. 

(a) GENERAL RULE.—Except as provided in subsection (b)— 
(1) the provisions of part A of title XXVII of the Public 

Health Service Act (as amended by the Patient Protection and 
Affordable Care Act) shall apply to group health plans, and 
health insurance issuers providing health insurance coverage 
in connection with group health plans, as if included in this 
subpart; and 

(2) to the extent that any provision of this part conflicts 
with a provision of such part A with respect to group health 
plans, or health insurance issuers providing health insurance 
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coverage in connection with group health plans, the provisions 
of such part A shall apply. 
(b) EXCEPTION.—Notwithstanding subsection (a), the provisions 

of sections 2716 and 2718 of title XXVII of the Public Health Serv-
ice Act (as amended by the Patient Protection and Affordable Care 
Act) shall not apply with respect to self-insured group health plans, 
and the provisions of this part shall continue to apply to such plans 
as if such sections of the Public Health Service Act (as so amended) 
had not been enacted. 
SEC. 716. ø1185e¿ PREVENTING SURPRISE MEDICAL BILLS. 

(a) COVERAGE OF EMERGENCY SERVICES.— 
(1) IN GENERAL.—If a group health plan, or a health insur-

ance issuer offering group health insurance coverage, provides 
or covers any benefits with respect to services in an emergency 
department of a hospital or with respect to emergency services 
in an independent freestanding emergency department (as de-
fined in paragraph (3)(D)), the plan or issuer shall cover emer-
gency services (as defined in paragraph (3)(C))— 

(A) without the need for any prior authorization deter-
mination; 

(B) whether the health care provider furnishing such 
services is a participating provider or a participating emer-
gency facility, as applicable, with respect to such services; 

(C) in a manner so that, if such services are provided 
to a participant or beneficiary by a nonparticipating pro-
vider or a nonparticipating emergency facility— 

(i) such services will be provided without imposing 
any requirement under the plan for prior authoriza-
tion of services or any limitation on coverage that is 
more restrictive than the requirements or limitations 
that apply to emergency services received from partici-
pating providers and participating emergency facilities 
with respect to such plan or coverage, respectively; 

(ii) the cost-sharing requirement is not greater 
than the requirement that would apply if such services 
were provided by a participating provider or a partici-
pating emergency facility; 

(iii) such cost-sharing requirement is calculated as 
if the total amount that would have been charged for 
such services by such participating provider or partici-
pating emergency facility were equal to the recognized 
amount (as defined in paragraph (3)(H)) for such serv-
ices, plan or coverage, and year; 

(iv) the group health plan or health insurance 
issuer, respectively— 

(I) not later than 30 calendar days after the 
bill for such services is transmitted by such pro-
vider or facility, sends to the provider or facility, 
as applicable, an initial payment or notice of de-
nial of payment; and 

(II) pays a total plan or coverage payment di-
rectly to such provider or facility, respectively (in 
accordance, if applicable, with the timing require-
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ment described in subsection (c)(6)) that is, with 
application of any initial payment under subclause 
(I), equal to the amount by which the out-of-net-
work rate (as defined in paragraph (3)(K)) for such 
services exceeds the cost-sharing amount for such 
services (as determined in accordance with clauses 
(ii) and (iii)) and year; and 
(v) any cost-sharing payments made by the partic-

ipant or beneficiary with respect to such emergency 
services so furnished shall be counted toward any in- 
network deductible or out-of-pocket maximums applied 
under the plan or coverage, respectively (and such in- 
network deductible and out-of-pocket maximums shall 
be applied) in the same manner as if such cost-sharing 
payments were made with respect to emergency serv-
ices furnished by a participating provider or a partici-
pating emergency facility; and 
(D) without regard to any other term or condition of 

such coverage (other than exclusion or coordination of ben-
efits, or an affiliation or waiting period, permitted under 
section 2704 of the Public Health Service Act, including as 
incorporated pursuant to section 715 of this Act and sec-
tion 9815 of the Internal Revenue Code of 1986, and other 
than applicable cost-sharing). 
(2) REGULATIONS FOR QUALIFYING PAYMENT AMOUNTS.— 

Not later than July 1, 2021, the Secretary, in consultation with 
the Secretary of the Treasury and the Secretary of Health and 
Human Services, shall establish through rulemaking— 

(A) the methodology the group health plan or health 
insurance issuer offering health insurance coverage in the 
group market shall use to determine the qualifying pay-
ment amount, differentiating by large group market, and 
small group market; 

(B) the information such plan or issuer, respectively, 
shall share with the nonparticipating provider or non-
participating facility, as applicable, when making such a 
determination; 

(C) the geographic regions applied for purposes of this 
subparagraph, taking into account access to items and 
services in rural and underserved areas, including health 
professional shortage areas, as defined in section 332 of 
the Public Health Service Act; and 

(D) a process to receive complaints of violations of the 
requirements described in subclauses (I) and (II) of sub-
paragraph (A)(i) by group health plans and health insur-
ance issuers offering health insurance coverage in the 
group market. 

Such rulemaking shall take into account payments that are 
made by such plan or issuer, respectively, that are not on a 
fee-for-service basis. Such methodology may account for rel-
evant payment adjustments that take into account quality or 
facility type (including higher acuity settings and the case-mix 
of various facility types) that are otherwise taken into account 
for purposes of determining payment amounts with respect to 
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participating facilities. In carrying out clause (iii), the Sec-
retary shall consult with the National Association of Insurance 
Commissioners to establish the geographic regions under such 
clause and shall periodically update such regions, as appro-
priate, taking into account the findings of the report submitted 
under section 109(a) of the No Surprises Act. 

(3) DEFINITIONS.—In this subpart: 
(A) EMERGENCY DEPARTMENT OF A HOSPITAL.—The 

term ‘‘emergency department of a hospital’’ includes a hos-
pital outpatient department that provides emergency serv-
ices (as defined in subparagraph (C)(i)). 

(B) EMERGENCY MEDICAL CONDITION.—The term 
‘‘emergency medical condition’’ means a medical condition 
manifesting itself by acute symptoms of sufficient severity 
(including severe pain) such that a prudent layperson, who 
possesses an average knowledge of health and medicine, 
could reasonably expect the absence of immediate medical 
attention to result in a condition described in clause (i), 
(ii), or (iii) of section 1867(e)(1)(A) of the Social Security 
Act. 

(C) EMERGENCY SERVICES.— 
(i) IN GENERAL.—The term ‘‘emergency services’’, 

with respect to an emergency medical condition, 
means— 

(I) a medical screening examination (as re-
quired under section 1867 of the Social Security 
Act, or as would be required under such section if 
such section applied to an independent free-
standing emergency department) that is within 
the capability of the emergency department of a 
hospital or of an independent freestanding emer-
gency department, as applicable, including ancil-
lary services routinely available to the emergency 
department to evaluate such emergency medical 
condition; and 

(II) within the capabilities of the staff and fa-
cilities available at the hospital or the inde-
pendent freestanding emergency department, as 
applicable, such further medical examination and 
treatment as are required under section 1867 of 
such Act, or as would be required under such sec-
tion if such section applied to an independent free-
standing emergency department, to stabilize the 
patient (regardless of the department of the hos-
pital in which such further examination or treat-
ment is furnished). 
(ii) INCLUSION OF ADDITIONAL SERVICES.— 

(I) IN GENERAL.—For purposes of this sub-
section and section 2799B–1 of the Public Health 
Service Act, in the case of a participant or bene-
ficiary who is enrolled in a group health plan or 
group health insurance coverage offered by a 
health insurance issuer and who is furnished serv-
ices described in clause (i) with respect to an 
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emergency medical condition, the term ‘‘emer-
gency services’’ shall include, unless each of the 
conditions described in subclause (II) are met, in 
addition to the items and services described in 
clause (i), items and services— 

(aa) for which benefits are provided or 
covered under the plan or coverage, respec-
tively; and 

(bb) that are furnished by a nonpartici-
pating provider or nonparticipating emer-
gency facility (regardless of the department of 
the hospital in which such items or services 
are furnished) after the participant or bene-
ficiary is stabilized and as part of outpatient 
observation or an inpatient or outpatient stay 
with respect to the visit in which the services 
described in clause (i) are furnished. 
(II) CONDITIONS.—For purposes of subclause 

(I), the conditions described in this subclause, 
with respect to a participant or beneficiary who is 
stabilized and furnished additional items and 
services described in subclause (I) after such sta-
bilization by a provider or facility described in 
subclause (I), are the following; 

(aa) Such provider or facility determines 
such individual is able to travel using non-
medical transportation or nonemergency med-
ical transportation. 

(bb) Such provider furnishing such addi-
tional items and services satisfies the notice 
and consent criteria of section 2799B–2(d) 
with respect to such items and services. 

(cc) Such individual is in a condition to 
receive (as determined in accordance with 
guidelines issued by the Secretary pursuant 
to rulemaking) the information described in 
section 2799B–2 and to provide informed con-
sent under such section, in accordance with 
applicable State law. 

(dd) Such other conditions, as specified by 
the Secretary, such as conditions relating to 
coordinating care transitions to participating 
providers and facilities. 

(D) INDEPENDENT FREESTANDING EMERGENCY DEPART-
MENT.—The term ‘‘independent freestanding emergency 
department’’ means a health care facility that— 

(i) is geographically separate and distinct and li-
censed separately from a hospital under applicable 
State law; and 

(ii) provides any of the emergency services (as de-
fined in subparagraph (C)(i)). 
(E) QUALIFYING PAYMENT AMOUNT.— 

(i) IN GENERAL.—The term ‘‘qualifying payment 
amount’’ means, subject to clauses (ii) and (iii), with 

VerDate Nov 24 2008 19:35 Feb 28, 2023 Jkt 000000 PO 00000 Frm 00337 Fmt 9001 Sfmt 9001 G:\COMP\ERISA\ERISAO1.BEL HOLC

February 28, 2023 

G:\COMP\ERISA\EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 19....XML

    
As Amended Through P.L. 117-328, Enacted December 29, 2022



338 Sec. 716 ERISA 

respect to a sponsor of a group health plan and health 
insurance issuer offering group health insurance cov-
erage— 

(I) for an item or service furnished during 
2022, the median of the contracted rates recog-
nized by the plan or issuer, respectively (deter-
mined with respect to all such plans of such spon-
sor or all such coverage offered by such issuer that 
are offered within the same insurance market 
(specified in subclause (I), (II), or (III) of clause 
(iv)) as the plan or coverage) as the total max-
imum payment (including the cost-sharing amount 
imposed for such item or service and the amount 
to be paid by the plan or issuer, respectively) 
under such plans or coverage, respectively, on 
January 31, 2019, for the same or a similar item 
or service that is provided by a provider in the 
same or similar specialty and provided in the geo-
graphic region in which the item or service is fur-
nished, consistent with the methodology estab-
lished by the Secretary under paragraph (2), in-
creased by the percentage increase in the con-
sumer price index for all urban consumers (United 
States city average) over 2019, such percentage 
increase over 2020, and such percentage increase 
over 2021; and 

(II) for an item or service furnished during 
2023 or a subsequent year, the qualifying pay-
ment amount determined under this clause for 
such an item or service furnished in the previous 
year, increased by the percentage increase in the 
consumer price index for all urban consumers 
(United States city average) over such previous 
year. 
(ii) NEW PLANS AND COVERAGE.—The term ‘‘quali-

fying payment amount’’ means, with respect to a spon-
sor of a group health plan or health insurance issuer 
offering group health insurance coverage in a geo-
graphic region in which such sponsor or issuer, respec-
tively, did not offer any group health plan or health 
insurance coverage during 2019— 

(I) for the first year in which such group 
health plan or health insurance coverage, respec-
tively, is offered in such region, a rate (determined 
in accordance with a methodology established by 
the Secretary) for items and services that are cov-
ered by such plan and furnished during such first 
year; and 

(II) for each subsequent year such group 
health plan or health insurance coverage, respec-
tively, is offered in such region, the qualifying 
payment amount determined under this clause for 
such items and services furnished in the previous 
year, increased by the percentage increase in the 
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consumer price index for all urban consumers 
(United States city average) over such previous 
year. 
(iii) INSUFFICIENT INFORMATION; NEWLY COVERED 

ITEMS AND SERVICES.—In the case of a sponsor of a 
group health plan or health insurance issuer offering 
group health insurance coverage that does not have 
sufficient information to calculate the median of the 
contracted rates described in clause (i)(I) in 2019 (or, 
in the case of a newly covered item or service (as de-
fined in clause (v)(III)), in the first coverage year (as 
defined in clause (v)(I)) for such item or service with 
respect to such plan or coverage) for an item or service 
(including with respect to provider type, or amount, of 
claims for items or services (as determined by the Sec-
retary) provided in a particular geographic region 
(other than in a case with respect to which clause (ii) 
applies)) the term ‘‘qualifying payment amount’’— 

(I) for an item or service furnished during 
2022 (or, in the case of a newly covered item or 
service, during the first coverage year for such 
item or service with respect to such plan or cov-
erage), means such rate for such item or service 
determined by the sponsor or issuer, respectively, 
through use of any database that is determined, 
in accordance with rulemaking described in para-
graph (2), to not have any conflicts of interest and 
to have sufficient information reflecting allowed 
amounts paid to a health care provider or facility 
for relevant services furnished in the applicable 
geographic region (such as a State all-payer 
claims database); 

(II) for an item or service furnished in a sub-
sequent year (before the first sufficient informa-
tion year (as defined in clause (v)(II)) for such 
item or service with respect to such plan or cov-
erage), means the rate determined under sub-
clause (I) or this subclause, as applicable, for such 
item or service for the year previous to such sub-
sequent year, increased by the percentage in-
crease in the consumer price index for all urban 
consumers (United States city average) over such 
previous year; 

(III) for an item or service furnished in the 
first sufficient information year for such item or 
service with respect to such plan or coverage, has 
the meaning given the term qualifying payment 
amount in clause (i)(I), except that in applying 
such clause to such item or service, the reference 
to ‘‘furnished during 2022’’ shall be treated as a 
reference to furnished during such first sufficient 
information year, the reference to ‘‘in 2019’’ shall 
be treated as a reference to such sufficient infor-
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mation year, and the increase described in such 
clause shall not be applied; and 

(IV) for an item or service furnished in any 
year subsequent to the first sufficient information 
year for such item or service with respect to such 
plan or coverage, has the meaning given such 
term in clause (i)(II), except that in applying such 
clause to such item or service, the reference to 
‘‘furnished during 2023 or a subsequent year’’ 
shall be treated as a reference to furnished during 
the year after such first sufficient information 
year or a subsequent year. 
(iv) INSURANCE MARKET.—For purposes of clause 

(i)(I), a health insurance market specified in this 
clause is one of the following: 

(I) The large group market (other than plans 
described in subclause (III)). 

(II) The small group market (other than plans 
described in subclause (III)). 

(III) In the case of a self-insured group health 
plan, other self-insured group health plans. 
(v) DEFINITIONS.—For purposes of this subpara-

graph: 
(I) FIRST COVERAGE YEAR.—The term ‘‘first 

coverage year’’ means, with respect to a group 
health plan or group health insurance coverage of-
fered by a health insurance issuer and an item or 
service for which coverage is not offered in 2019 
under such plan or coverage, the first year after 
2019 for which coverage for such item or service 
is offered under such plan or health insurance 
coverage. 

(II) FIRST SUFFICIENT INFORMATION YEAR.— 
The term ‘‘first sufficient information year’’ 
means, with respect to a group health plan or 
group health insurance coverage offered by a 
health insurance issuer— 

(aa) in the case of an item or service for 
which the plan or coverage does not have suf-
ficient information to calculate the median of 
the contracted rates described in clause (i)(I) 
in 2019, the first year subsequent to 2022 for 
which such sponsor or issuer has such suffi-
cient information to calculate the median of 
such contracted rates in the year previous to 
such first subsequent year; and 

(bb) in the case of a newly covered item 
or service, the first year subsequent to the 
first coverage year for such item or service 
with respect to such plan or coverage for 
which the sponsor or issuer has sufficient in-
formation to calculate the median of the con-
tracted rates described in clause (i)(I) in the 
year previous to such first subsequent year. 
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(III) NEWLY COVERED ITEM OR SERVICE.—The 
term ‘‘newly covered item or service’’ means, with 
respect to a group health plan or health insurance 
issuer offering group health insurance coverage, 
an item or service for which coverage was not of-
fered in 2019 under such plan or coverage, but is 
offered under such plan or coverage in a year after 
2019. 

(F) NONPARTICIPATING EMERGENCY FACILITY; PARTICI-
PATING EMERGENCY FACILITY.— 

(i) NONPARTICIPATING EMERGENCY FACILITY.—The 
term ‘‘nonparticipating emergency facility’’ means, 
with respect to an item or service and a group health 
plan or group health insurance coverage offered by a 
health insurance issuer, an emergency department of 
a hospital, or an independent freestanding emergency 
department, that does not have a contractual relation-
ship directly or indirectly with the plan or issuer, re-
spectively, for furnishing such item or service under 
the plan or coverage, respectively. 

(ii) PARTICIPATING EMERGENCY FACILITY.—The 
term ‘‘participating emergency facility’’ means, with 
respect to an item or service and a group health plan 
or group health insurance coverage offered by a health 
insurance issuer, an emergency department of a hos-
pital, or an independent freestanding emergency de-
partment, that has a contractual relationship directly 
or indirectly with the plan or issuer, respectively, with 
respect to the furnishing of such an item or service at 
such facility. 
(G) NONPARTICIPATING PROVIDERS; PARTICIPATING PRO-

VIDERS.— 
(i) NONPARTICIPATING PROVIDER.—The term ‘‘non-

participating provider’’ means, with respect to an item 
or service and a group health plan or group health in-
surance coverage offered by a health insurance issuer, 
a physician or other health care provider who is acting 
within the scope of practice of that provider’s license 
or certification under applicable State law and who 
does not have a contractual relationship with the plan 
or issuer, respectively, for furnishing such item or 
service under the plan or coverage, respectively. 

(ii) PARTICIPATING PROVIDER.—The term ‘‘partici-
pating provider’’ means, with respect to an item or 
service and a group health plan or group health insur-
ance coverage offered by a health insurance issuer, a 
physician or other health care provider who is acting 
within the scope of practice of that provider’s license 
or certification under applicable State law and who 
has a contractual relationship with the plan or issuer, 
respectively, for furnishing such item or service under 
the plan or coverage, respectively. 
(H) RECOGNIZED AMOUNT.—The term ‘‘recognized 

amount’’ means, with respect to an item or service fur-
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nished by a nonparticipating provider or nonparticipating 
emergency facility during a year and a group health plan 
or group health insurance coverage offered by a health in-
surance issuer— 

(i) subject to clause (iii), in the case of such item 
or service furnished in a State that has in effect a 
specified State law with respect to such plan, cov-
erage, or issuer, respectively; such a nonparticipating 
provider or nonparticipating emergency facility; and 
such an item or service, the amount determined in ac-
cordance with such law; 

(ii) subject to clause (iii), in the case of such item 
or service furnished in a State that does not have in 
effect a specified State law, with respect to such plan, 
coverage, or issuer, respectively; such a nonpartici-
pating provider or nonparticipating emergency facility; 
and such an item or service, the amount that is the 
qualifying payment amount (as defined in subpara-
graph (E)) for such year and determined in accordance 
with rulemaking described in paragraph (2)) for such 
item or service; or 

(iii) in the case of such item or service furnished 
in a State with an All-Payer Model Agreement under 
section 1115A of the Social Security Act, the amount 
that the State approves under such system for such 
item or service so furnished. 
(I) SPECIFIED STATE LAW.—The term ‘‘specified State 

law’’ means, with respect to a State, an item or service fur-
nished by a nonparticipating provider or nonparticipating 
emergency facility during a year and a group health plan 
or group health insurance coverage offered by a health in-
surance issuer, a State law that provides for a method for 
determining the total amount payable under such a plan, 
coverage, or issuer, respectively (to the extent such State 
law applies to such plan, coverage, or issuer, subject to sec-
tion 514) in the case of a participant or beneficiary covered 
under such plan or coverage and receiving such item or 
service from such a nonparticipating provider or non-
participating emergency facility. 

(J) STABILIZE.—The term ‘‘to stabilize’’, with respect to 
an emergency medical condition (as defined in subpara-
graph (B)), has the meaning give in section 1867(e)(3) of 
the Social Security Act (42 U.S.C. 1395dd(e)(3)). 

(K) OUT-OF-NETWORK RATE.—The term ‘‘out-of-network 
rate’’ means, with respect to an item or service furnished 
in a State during a year to a participant or beneficiary of 
a group health plan or group health insurance coverage of-
fered by a health insurance issuer receiving such item or 
service from a nonparticipating provider or nonpartici-
pating emergency facility— 

(i) subject to clause (iii), in the case of such item 
or service furnished in a State that has in effect a 
specified State law with respect to such plan, cov-
erage, or issuer, respectively; such a nonparticipating 
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provider or nonparticipating emergency facility; and 
such an item or service, the amount determined in ac-
cordance with such law; 

(ii) subject to clause (iii), in the case such State 
does not have in effect such a law with respect to such 
item or service, plan, and provider or facility— 

(I) subject to subclause (II), if the provider or 
facility (as applicable) and such plan or coverage 
agree on an amount of payment (including if such 
agreed on amount is the initial payment sent by 
the plan under subsection (a)(1)(C)(iv)(I), sub-
section (b)(1)(C), or section 717(a)(3)(A), as appli-
cable, or is agreed on through open negotiations 
under subsection (c)(1)) with respect to such item 
or service, such agreed on amount; or 

(II) if such provider or facility (as applicable) 
and such plan or coverage enter the independent 
dispute resolution process under subsection (c) 
and do not so agree before the date on which a 
certified IDR entity (as defined in paragraph (4) of 
such subsection) makes a determination with re-
spect to such item or service under such sub-
section, the amount of such determination; or 
(iii) in the case such State has an All-Payer Model 

Agreement under section 1115A of the Social Security 
Act, the amount that the State approves under such 
system for such item or service so furnished. 
(L) COST-SHARING.—The term ‘‘cost-sharing’’ includes 

copayments, coinsurance, and deductibles. 
(b) COVERAGE OF NON-EMERGENCY SERVICES PERFORMED BY 

NONPARTICIPATING PROVIDERS AT CERTAIN PARTICIPATING FACILI-
TIES.— 

(1) IN GENERAL.—In the case of items or services (other 
than emergency services to which subsection (a) applies) for 
which any benefits are provided or covered by a group health 
plan or health insurance issuer offering group health insurance 
coverage furnished to a participant or beneficiary of such plan 
or coverage by a nonparticipating provider (as defined in sub-
section (a)(3)(G)(i)) (and who, with respect to such items and 
services, has not satisfied the notice and consent criteria of sec-
tion 2799B–2(d) of the Public Health Service Act) with respect 
to a visit (as defined by the Secretary in accordance with para-
graph (2)(B)) at a participating health care facility (as defined 
in paragraph (2)(A)), with respect to such plan or coverage, re-
spectively, the plan or coverage, respectively— 

(A) shall not impose on such participant or beneficiary 
a cost-sharing requirement for such items and services so 
furnished that is greater than the cost-sharing require-
ment that would apply under such plan or coverage, re-
spectively, had such items or services been furnished by a 
participating provider (as defined in subsection 
(a)(3)(G)(ii)); 

(B) shall calculate such cost-sharing requirement as if 
the total amount that would have been charged for such 
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items and services by such participating provider were 
equal to the recognized amount (as defined in subsection 
(a)(3)(H)) for such items and services, plan or coverage, 
and year; 

(C) not later than 30 calendar days after the bill for 
such items or services is transmitted by such provider, 
shall send to the provider an initial payment or notice of 
denial of payment; 

(D) shall pay a total plan or coverage payment di-
rectly, in accordance, if applicable, with the timing re-
quirement described in subsection (c)(6), to such provider 
furnishing such items and services to such participant or 
beneficiary that is, with application of any initial payment 
under subparagraph (C), equal to the amount by which the 
out-of-network rate (as defined in subsection (a)(3)(K)) for 
such items and services exceeds the cost-sharing amount 
imposed under the plan or coverage, respectively, for such 
items and services (as determined in accordance with sub-
paragraphs (A) and (B)) and year; and 

(E) shall count toward any in-network deductible and 
in-network out-of-pocket maximums (as applicable) applied 
under the plan or coverage, respectively, any cost-sharing 
payments made by the participant or beneficiary (and such 
in-network deductible and out-of-pocket maximums shall 
be applied) with respect to such items and services so fur-
nished in the same manner as if such cost-sharing pay-
ments were with respect to items and services furnished 
by a participating provider. 
(2) DEFINITIONS.—In this section: 

(A) PARTICIPATING HEALTH CARE FACILITY.— 
(i) IN GENERAL.—The term ‘‘participating health 

care facility’’ means, with respect to an item or service 
and a group health plan or health insurance issuer of-
fering group health insurance coverage, a health care 
facility described in clause (ii) that has a direct or in-
direct contractual relationship with the plan or issuer, 
respectively, with respect to the furnishing of such an 
item or service at the facility. 

(ii) HEALTH CARE FACILITY DESCRIBED.—A health 
care facility described in this clause, with respect to a 
group health plan or group health insurance coverage, 
is each of the following: 

(I) A hospital (as defined in 1861(e) of the So-
cial Security Act). 

(II) A hospital outpatient department. 
(III) A critical access hospital (as defined in 

section 1861(mm)(1) of such Act). 
(IV) An ambulatory surgical center described 

in section 1833(i)(1)(A) of such Act. 
(V) Any other facility, specified by the Sec-

retary, that provides items or services for which 
coverage is provided under the plan or coverage, 
respectively. 
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(B) VISIT.—The term ‘‘visit’’ shall, with respect to 
items and services furnished to an individual at a health 
care facility, include equipment and devices, telemedicine 
services, imaging services, laboratory services, pre-
operative and postoperative services, and such other items 
and services as the Secretary may specify, regardless of 
whether or not the provider furnishing such items or serv-
ices is at the facility. 

(c) DETERMINATION OF OUT-OF-NETWORK RATES TO BE PAID BY 
HEALTH PLANS; INDEPENDENT DISPUTE RESOLUTION PROCESS.— 

(1) DETERMINATION THROUGH OPEN NEGOTIATION.— 
(A) IN GENERAL.—With respect to an item or service 

furnished in a year by a nonparticipating provider or a 
nonparticipating facility, with respect to a group health 
plan or health insurance issuer offering group health in-
surance coverage, in a State described in subsection 
(a)(3)(K)(ii) with respect to such plan or coverage and pro-
vider or facility, and for which a payment is required to be 
made by the plan or coverage pursuant to subsection (a)(1) 
or (b)(1), the provider or facility (as applicable) or plan or 
coverage may, during the 30-day period beginning on the 
day the provider or facility receives an initial payment or 
a notice of denial of payment from the plan or coverage re-
garding a claim for payment for such item or service, ini-
tiate open negotiations under this paragraph between such 
provider or facility and plan or coverage for purposes of de-
termining, during the open negotiation period, an amount 
agreed on by such provider or facility, respectively, and 
such plan or coverage for payment (including any cost- 
sharing) for such item or service. For purposes of this sub-
section, the open negotiation period, with respect to an 
item or service, is the 30-day period beginning on the date 
of initiation of the negotiations with respect to such item 
or service. 

(B) ACCESSING INDEPENDENT DISPUTE RESOLUTION 
PROCESS IN CASE OF FAILED NEGOTIATIONS.—In the case of 
open negotiations pursuant to subparagraph (A), with re-
spect to an item or service, that do not result in a deter-
mination of an amount of payment for such item or service 
by the last day of the open negotiation period described in 
such subparagraph with respect to such item or service, 
the provider or facility (as applicable) or group health plan 
or health insurance issuer offering group health insurance 
coverage that was party to such negotiations may, during 
the 4-day period beginning on the day after such open ne-
gotiation period, initiate the independent dispute resolu-
tion process under paragraph (2) with respect to such item 
or service. The independent dispute resolution process 
shall be initiated by a party pursuant to the previous sen-
tence by submission to the other party and to the Sec-
retary of a notification (containing such information as 
specified by the Secretary) and for purposes of this sub-
section, the date of initiation of such process shall be the 
date of such submission or such other date specified by the 
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Secretary pursuant to regulations that is not later than 
the date of receipt of such notification by both the other 
party and the Secretary. 
(2) INDEPENDENT DISPUTE RESOLUTION PROCESS AVAILABLE 

IN CASE OF FAILED OPEN NEGOTIATIONS.— 
(A) ESTABLISHMENT.—Not later than 1 year after the 

date of the enactment of this subsection, the Secretary, 
jointly with the Secretary of Health and Human Services 
and the Secretary of the Treasury, shall establish by regu-
lation one independent dispute resolution process (referred 
to in this subsection as the ‘‘IDR process’’) under which, in 
the case of an item or service with respect to which a pro-
vider or facility (as applicable) or group health plan or 
health insurance issuer offering group health insurance 
coverage submits a notification under paragraph (1)(B) (in 
this subsection referred to as a ‘‘qualified IDR item or 
service’’), a certified IDR entity under paragraph (4) deter-
mines, subject to subparagraph (B) and in accordance with 
the succeeding provisions of this subsection, the amount of 
payment under the plan or coverage for such item or serv-
ice furnished by such provider or facility. 

(B) AUTHORITY TO CONTINUE NEGOTIATIONS.—Under 
the independent dispute resolution process, in the case 
that the parties to a determination for a qualified IDR 
item or service agree on a payment amount for such item 
or service during such process but before the date on 
which the entity selected with respect to such determina-
tion under paragraph (4) makes such determination under 
paragraph (5), such amount shall be treated for purposes 
of subsection (a)(3)(K)(ii) as the amount agreed to by such 
parties for such item or service. In the case of an agree-
ment described in the previous sentence, the independent 
dispute resolution process shall provide for a method to de-
termine how to allocate between the parties to such deter-
mination the payment of the compensation of the entity se-
lected with respect to such determination. 

(C) CLARIFICATION.—A nonparticipating provider may 
not, with respect to an item or service furnished by such 
provider, submit a notification under paragraph (1)(B) if 
such provider is exempt from the requirement under sub-
section (a) of section 2799B–2 of the Public Health Service 
Act with respect to such item or service pursuant to sub-
section (b) of such section. 
(3) TREATMENT OF BATCHING OF ITEMS AND SERVICES.— 

(A) IN GENERAL.—Under the IDR process, the Sec-
retary shall specify criteria under which multiple qualified 
IDR dispute items and services are permitted to be consid-
ered jointly as part of a single determination by an entity 
for purposes of encouraging the efficiency (including mini-
mizing costs) of the IDR process. Such items and services 
may be so considered only if— 

(i) such items and services to be included in such 
determination are furnished by the same provider or 
facility; 
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(ii) payment for such items and services is re-
quired to be made by the same group health plan or 
health insurance issuer; 

(iii) such items and services are related to the 
treatment of a similar condition; and 

(iv) such items and services were furnished during 
the 30 day period following the date on which the first 
item or service included with respect to such deter-
mination was furnished or an alternative period as de-
termined by the Secretary, for use in limited situa-
tions, such as by the consent of the parties or in the 
case of low-volume items and services, to encourage 
procedural efficiency and minimize health plan and 
provider administrative costs. 
(B) TREATMENT OF BUNDLED PAYMENTS.—In carrying 

out subparagraph (A), the Secretary shall provide that, in 
the case of items and services which are included by a pro-
vider or facility as part of a bundled payment, such items 
and services included in such bundled payment may be 
part of a single determination under this subsection. 
(4) CERTIFICATION AND SELECTION OF IDR ENTITIES.— 

(A) IN GENERAL.—The Secretary, jointly with the Sec-
retary of Health and Human Services and Secretary of the 
Treasury, shall establish a process to certify (including to 
recertify) entities under this paragraph. Such process shall 
ensure that an entity so certified— 

(i) has (directly or through contracts or other ar-
rangements) sufficient medical, legal, and other exper-
tise and sufficient staffing to make determinations de-
scribed in paragraph (5) on a timely basis; 

(ii) is not— 
(I) a group health plan or health insurance 

issuer offering group health insurance coverage, 
provider, or facility; 

(II) an affiliate or a subsidiary of such a group 
health plan or health insurance issuer, provider, 
or facility; or 

(III) an affiliate or subsidiary of a professional 
or trade association of such group health plans or 
health insurance issuers or of providers or facili-
ties; 
(iii) carries out the responsibilities of such an enti-

ty in accordance with this subsection; 
(iv) meets appropriate indicators of fiscal integ-

rity; 
(v) maintains the confidentiality (in accordance 

with regulations promulgated by the Secretary) of in-
dividually identifiable health information obtained in 
the course of conducting such determinations; 

(vi) does not under the IDR process carry out any 
determination with respect to which the entity would 
not pursuant to subclause (I), (II), or (III) of subpara-
graph (F)(i) be eligible for selection; and 
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(vii) meets such other requirements as determined 
appropriate by the Secretary. 
(B) PERIOD OF CERTIFICATION.—Subject to subpara-

graph (C), each certification (including a recertification) of 
an entity under the process described in subparagraph (A) 
shall be for a 5-year period. 

(C) REVOCATION.—A certification of an entity under 
this paragraph may be revoked under the process de-
scribed in subparagraph (A) if the entity has a pattern or 
practice of noncompliance with any of the requirements de-
scribed in such subparagraph. 

(D) PETITION FOR DENIAL OR WITHDRAWAL.—The proc-
ess described in subparagraph (A) shall ensure that an in-
dividual, provider, facility, or group health plan or health 
insurance issuer offering group health insurance coverage 
may petition for a denial of a certification or a revocation 
of a certification with respect to an entity under this para-
graph for failure of meeting a requirement of this sub-
section. 

(E) SUFFICIENT NUMBER OF ENTITIES.—The process de-
scribed in subparagraph (A) shall ensure that a sufficient 
number of entities are certified under this paragraph to 
ensure the timely and efficient provision of determinations 
described in paragraph (5). 

(F) SELECTION OF CERTIFIED IDR ENTITY.—The Sec-
retary shall, with respect to the determination of the 
amount of payment under this subsection of an item or 
service, provide for a method— 

(i) that allows for the group health plan or health 
insurance issuer offering group health insurance cov-
erage and the nonparticipating provider or the non-
participating emergency facility (as applicable) in-
volved in a notification under paragraph (1)(B) to 
jointly select, not later than the last day of the 3-busi-
ness day period following the date of the initiation of 
the process with respect to such item or service, for 
purposes of making such determination, an entity cer-
tified under this paragraph that— 

(I) is not a party to such determination or an 
employee or agent of such a party; 

(II) does not have a material familial, finan-
cial, or professional relationship with such a 
party; and 

(III) does not otherwise have a conflict of in-
terest with such a party (as determined by the 
Secretary); and 
(ii) that requires, in the case such parties do not 

make such selection by such last day, the Secretary to, 
not later than 6 business days after such date of initi-
ation— 

(I) select such an entity that satisfies sub-
clauses (I) through (III) of clause (i)); and 

(II) provide notification of such selection to 
the provider or facility (as applicable) and the 
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plan or issuer (as applicable) party to such deter-
mination. An entity selected pursuant to the pre-
vious sentence to make a determination described 
in such sentence shall be referred to in this sub-
section as the ‘‘certified IDR entity’’ with respect 
to such determination. 

(5) PAYMENT DETERMINATION.— 
(A) IN GENERAL.—Not later than 30 days after the 

date of selection of the certified IDR entity with respect to 
a determination for a qualified IDR item or service, the 
certified IDR entity shall— 

(i) taking into account the considerations specified 
in subparagraph (C), select one of the offers submitted 
under subparagraph (B) to be the amount of payment 
for such item or service determined under this sub-
section for purposes of subsection (a)(1) or (b)(1), as 
applicable; and 

(ii) notify the provider or facility and the group 
health plan or health insurance issuer offering group 
health insurance coverage party to such determination 
of the offer selected under clause (i). 
(B) SUBMISSION OF OFFERS.—Not later than 10 days 

after the date of selection of the certified IDR entity with 
respect to a determination for a qualified IDR item or serv-
ice, the provider or facility and the group health plan or 
health insurance issuer offering group health insurance 
coverage party to such determination— 

(i) shall each submit to the certified IDR entity 
with respect to such determination— 

(I) an offer for a payment amount for such 
item or service furnished by such provider or facil-
ity; and 

(II) such information as requested by the cer-
tified IDR entity relating to such offer; and 
(ii) may each submit to the certified IDR entity 

with respect to such determination any information re-
lating to such offer submitted by either party, includ-
ing information relating to any circumstance described 
in subparagraph (C)(ii). 
(C) CONSIDERATIONS IN DETERMINATION.— 

(i) IN GENERAL.—In determining which offer is the 
payment to be applied pursuant to this paragraph, the 
certified IDR entity, with respect to the determination 
for a qualified IDR item or service shall consider— 

(I) the qualifying payment amounts (as de-
fined in subsection (a)(3)(E)) for the applicable 
year for items or services that are comparable to 
the qualified IDR item or service and that are fur-
nished in the same geographic region (as defined 
by the Secretary for purposes of such subsection) 
as such qualified IDR item or service; and 

(II) subject to subparagraph (D), information 
on any circumstance described in clause (ii), such 
information as requested in subparagraph 
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(B)(i)(II), and any additional information provided 
in subparagraph (B)(ii). 
(ii) ADDITIONAL CIRCUMSTANCES.—For purposes of 

clause (i)(II), the circumstances described in this 
clause are, with respect to a qualified IDR item or 
service of a nonparticipating provider, nonpartici-
pating emergency facility, group health plan, or health 
insurance issuer of group health insurance coverage 
the following: 

(I) The level of training, experience, and qual-
ity and outcomes measurements of the provider or 
facility that furnished such item or service (such 
as those endorsed by the consensus-based entity 
authorized in section 1890 of the Social Security 
Act). 

(II) The market share held by the nonpartici-
pating provider or facility or that of the plan or 
issuer in the geographic region in which the item 
or service was provided. 

(III) The acuity of the individual receiving 
such item or service or the complexity of fur-
nishing such item or service to such individual. 

(IV) The teaching status, case mix, and scope 
of services of the nonparticipating facility that fur-
nished such item or service. 

(V) Demonstrations of good faith efforts (or 
lack of good faith efforts) made by the nonpartici-
pating provider or nonparticipating facility or the 
plan or issuer to enter into network agreements 
and, if applicable, contracted rates between the 
provider or facility, as applicable, and the plan or 
issuer, as applicable, during the previous 4 plan 
years. 

(D) PROHIBITION ON CONSIDERATION OF CERTAIN FAC-
TORS.—In determining which offer is the payment to be ap-
plied with respect to qualified IDR items and services fur-
nished by a provider or facility, the certified IDR entity 
with respect to a determination shall not consider usual 
and customary charges, the amount that would have been 
billed by such provider or facility with respect to such 
items and services had the provisions of section 2799B–1 
of the Public Health Service Act or 2799B–2 of such Act 
(as applicable) not applied, or the payment or reimburse-
ment rate for such items and services furnished by such 
provider or facility payable by a public payor, including 
under the Medicare program under title XVIII of the So-
cial Security Act, under the Medicaid program under title 
XIX of such Act, under the Children’s Health Insurance 
Program under title XXI of such Act, under the TRICARE 
program under chapter 55 of title 10, United States Code, 
or under chapter 17 of title 38, United States Code. 

(E) EFFECTS OF DETERMINATION.— 
(i) IN GENERAL.—A determination of a certified 

IDR entity under subparagraph (A)— 
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(I) shall be binding upon the parties involved, 
in the absence of a fraudulent claim or evidence of 
misrepresentation of facts presented to the IDR 
entity involved regarding such claim; and 

(II) shall not be subject to judicial review, ex-
cept in a case described in any of paragraphs (1) 
through (4) of section 10(a) of title 9, United 
States Code. 
(ii) SUSPENSION OF CERTAIN SUBSEQUENT IDR RE-

QUESTS.—In the case of a determination of a certified 
IDR entity under subparagraph (A), with respect to an 
initial notification submitted under paragraph (1)(B) 
with respect to qualified IDR items and services and 
the two parties involved with such notification, the 
party that submitted such notification may not submit 
during the 90-day period following such determination 
a subsequent notification under such paragraph in-
volving the same other party to such notification with 
respect to such an item or service that was the subject 
of such initial notification. 

(iii) SUBSEQUENT SUBMISSION OF REQUESTS PER-
MITTED.—In the case of a notification that pursuant to 
clause (ii) is not permitted to be submitted under 
paragraph (1)(B) during a 90-day period specified in 
such clause, if the end of the open negotiation period 
specified in paragraph (1)(A), that but for this clause 
would otherwise apply with respect to such notifica-
tion, occurs during such 90-day period, such para-
graph (1)(B) shall be applied as if the reference in 
such paragraph to the 4-day period beginning on the 
day after such open negotiation period were instead a 
reference to the 30-day period beginning on the day 
after the last day of such 90-day period. 

(iv) REPORTS.—The Secretary, jointly with the 
Secretary of Health and Human Services and the Sec-
retary of the Treasury, shall examine the impact of 
the application of clause (ii) and whether the applica-
tion of such clause delays payment determinations or 
impacts early, alternative resolution of claims (such as 
through open negotiations), and shall submit to Con-
gress, not later than 2 years after the date of imple-
mentation of such clause an interim report (and not 
later than 4 years after such date of implementation, 
a final report) on whether any group health plans or 
health insurance issuers offering group or individual 
health insurance coverage or types of such plans or 
coverage have a pattern or practice of routine denial, 
low payment, or down-coding of claims, or otherwise 
abuse the 90-day period described in such clause, in-
cluding recommendations on ways to discourage such 
a pattern or practice. 
(F) COSTS OF INDEPENDENT DISPUTE RESOLUTION PROC-

ESS.—In the case of a notification under paragraph (1)(B) 
submitted by a nonparticipating provider, nonparticipating 
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emergency facility, group health plan, or health insurance 
issuer offering group health insurance coverage and sub-
mitted to a certified IDR entity— 

(i) if such entity makes a determination with re-
spect to such notification under subparagraph (A), the 
party whose offer is not chosen under such subpara-
graph shall be responsible for paying all fees charged 
by such entity; and 

(ii) if the parties reach a settlement with respect 
to such notification prior to such a determination, each 
party shall pay half of all fees charged by such entity, 
unless the parties otherwise agree. 

(6) TIMING OF PAYMENT.—The total plan or coverage pay-
ment required pursuant to subsection (a)(1) or (b)(1), with re-
spect to a qualified IDR item or service for which a determina-
tion is made under paragraph (5)(A) or with respect to an item 
or service for which a payment amount is determined under 
open negotiations under paragraph (1), shall be made directly 
to the nonparticipating provider or facility not later than 30 
days after the date on which such determination is made. 

(7) PUBLICATION OF INFORMATION RELATING TO THE IDR 
PROCESS.— 

(A) PUBLICATION OF INFORMATION.—For each calendar 
quarter in 2022 and each calendar quarter in a subsequent 
year, the Secretary shall make available on the public 
website of the Department of Labor— 

(i) the number of notifications submitted under 
paragraph (1)(B) during such calendar quarter; 

(ii) the size of the provider practices and the size 
of the facilities submitting notifications under para-
graph (1)(B) during such calendar quarter; 

(iii) the number of such notifications with respect 
to which a determination was made under paragraph 
(5)(A); 

(iv) the information described in subparagraph (B) 
with respect to each notification with respect to which 
such a determination was so made; 

(v) the number of times the payment amount de-
termined (or agreed to) under this subsection exceeds 
the qualifying payment amount, specified by items and 
services; 

(vi) the amount of expenditures made by the Sec-
retary during such calendar quarter to carry out the 
IDR process; 

(vii) the total amount of fees paid under para-
graph (8) during such calendar quarter; and 

(viii) the total amount of compensation paid to 
certified IDR entities under paragraph (5)(F) during 
such calendar quarter. 
(B) INFORMATION.—For purposes of subparagraph (A), 

the information described in this subparagraph is, with re-
spect to a notification under paragraph (1)(B) by a non-
participating provider, nonparticipating emergency facility, 
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group health plan, or health insurance issuer offering 
group health insurance coverage— 

(i) a description of each item and service included 
with respect to such notification; 

(ii) the geography in which the items and services 
with respect to such notification were provided; 

(iii) the amount of the offer submitted under para-
graph (5)(B) by the group health plan or health insur-
ance issuer (as applicable) and by the nonparticipating 
provider or nonparticipating emergency facility (as ap-
plicable) expressed as a percentage of the qualifying 
payment amount; 

(iv) whether the offer selected by the certified IDR 
entity under paragraph (5) to be the payment applied 
was the offer submitted by such plan or issuer (as ap-
plicable) or by such provider or facility (as applicable) 
and the amount of such offer so selected expressed as 
a percentage of the qualifying payment amount; 

(v) the category and practice specialty of each 
such provider or facility involved in furnishing such 
items and services; 

(vi) the identity of the health plan or health insur-
ance issuer, provider, or facility, with respect to the 
notification; 

(vii) the length of time in making each determina-
tion; 

(viii) the compensation paid to the certified IDR 
entity with respect to the settlement or determination; 
and 

(ix) any other information specified by the Sec-
retary. 
(C) IDR ENTITY REQUIREMENTS.—For 2022 and each 

subsequent year, an IDR entity, as a condition of certifi-
cation as an IDR entity, shall submit to the Secretary such 
information as the Secretary determines necessary to carry 
out the provisions of this subsection. 

(D) CLARIFICATION.—The Secretary shall ensure the 
public reporting under this paragraph does not contain in-
formation that would disclose privileged or confidential in-
formation of a group health plan or health insurance 
issuer offering group or individual health insurance cov-
erage or of a provider or facility. 
(8) ADMINISTRATIVE FEE.— 

(A) IN GENERAL.—Each party to a determination under 
paragraph (5) to which an entity is selected under para-
graph (3) in a year shall pay to the Secretary, at such time 
and in such manner as specified by the Secretary, a fee for 
participating in the IDR process with respect to such de-
termination in an amount described in subparagraph (B) 
for such year. 

(B) AMOUNT OF FEE.—The amount described in this 
subparagraph for a year is an amount established by the 
Secretary in a manner such that the total amount of fees 
paid under this paragraph for such year is estimated to be 
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86 Missing period at the end of paragraph (3) is so in law. See amendment made by section 
107(b) of division BB of Public Law 116–260. 

equal to the amount of expenditures estimated to be made 
by the Secretary for such year in carrying out the IDR 
process. 
(9) WAIVER AUTHORITY.—The Secretary may modify any 

deadline or other timing requirement specified under this sub-
section (other than the establishment date for the IDR process 
under paragraph (2)(A) and other than under paragraph (6)) in 
cases of extenuating circumstances, as specified by the Sec-
retary, or to ensure that all claims that occur during a 90-day 
period described in paragraph (5)(E)(ii), but with respect to 
which a notification is not permitted by reason of such para-
graph to be submitted under paragraph (1)(B) during such pe-
riod, are eligible for the IDR process. 
(d) CERTAIN ACCESS FEES TO CERTAIN DATABASES.—In the case 

of a sponsor of a group health plan or health insurance issuer offer-
ing group health insurance coverage that, pursuant to subsection 
(a)(3)(E)(iii), uses a database described in such subsection to deter-
mine a rate to apply under such subsection for an item or service 
by reason of having insufficient information described in such sub-
section with respect to such item or service, such sponsor or issuer 
shall cover the cost for access to such database. 

(e) TRANSPARENCY REGARDING IN-NETWORK AND OUT-OF-NET-
WORK DEDUCTIBLES AND OUT-OF-POCKET LIMITATIONS.—A group 
health plan or a health insurance issuer offering group health in-
surance coverage and providing or covering any benefit with re-
spect to items or services shall include, in clear writing, on any 
physical or electronic plan or insurance identification card issued 
to the participants or beneficiaries in the plan or coverage the fol-
lowing: 

(1) Any deductible applicable to such plan or coverage. 
(2) Any out-of-pocket maximum limitation applicable to 

such plan or coverage. 
(3) A telephone number and Internet website address 

through which such individual may seek consumer assistance 
information, such as information related to hospitals and ur-
gent care facilities that have in effect a contractual relation-
ship with such plan or coverage for furnishing items and serv-
ices under such plan or coverage 86 
(f) ADVANCED EXPLANATION OF BENEFITS.— 

(1) IN GENERAL.—For plan years beginning on or after Jan-
uary 1, 2022, each group health plan, or a health insurance 
issuer offering group health insurance coverage shall, with re-
spect to a notification submitted under section 2799B–6 of the 
Public Health Service Act by a health care provider or health 
care facility to the plan or issuer for a participant or bene-
ficiary under plan or coverage scheduled to receive an item or 
service from the provider or facility (or authorized representa-
tive of such participant or beneficiary), not later than 1 busi-
ness day (or, in the case such item or service was so scheduled 
at least 10 business days before such item or service is to be 
furnished (or in the case of a request made to such plan or cov-

VerDate Nov 24 2008 19:35 Feb 28, 2023 Jkt 000000 PO 00000 Frm 00354 Fmt 9001 Sfmt 9001 G:\COMP\ERISA\ERISAO1.BEL HOLC

February 28, 2023 

G:\COMP\ERISA\EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 19....XML

    
As Amended Through P.L. 117-328, Enacted December 29, 2022



355 Sec. 716 ERISA 

erage by such participant or beneficiary), 3 business days) after 
the date on which the plan or coverage receives such notifica-
tion (or such request), provide to the participant or beneficiary 
(through mail or electronic means, as requested by the partici-
pant or beneficiary) a notification (in clear and understandable 
language) including the following: 

(A) Whether or not the provider or facility is a partici-
pating provider or a participating facility with respect to 
the plan or coverage with respect to the furnishing of such 
item or service and— 

(i) in the case the provider or facility is a partici-
pating provider or facility with respect to the plan or 
coverage with respect to the furnishing of such item or 
service, the contracted rate under such plan for such 
item or service (based on the billing and diagnostic 
codes provided by such provider or facility); and 

(ii) in the case the provider or facility is a non-
participating provider or facility with respect to such 
plan or coverage, a description of how such individual 
may obtain information on providers and facilities 
that, with respect to such plan or coverage, are partici-
pating providers and facilities, if any. 
(B) The good faith estimate included in the notification 

received from the provider or facility (if applicable) based 
on such codes. 

(C) A good faith estimate of the amount the health 
plan is responsible for paying for items and services in-
cluded in the estimate described in subparagraph (B). 

(D) A good faith estimate of the amount of any cost- 
sharing for which the participant or beneficiary would be 
responsible for such item or service (as of the date of such 
notification). 

(E) A good faith estimate of the amount that the par-
ticipant or beneficiary has incurred toward meeting the 
limit of the financial responsibility (including with respect 
to deductibles and out-of-pocket maximums) under the 
plan or coverage (as of the date of such notification). 

(F) In the case such item or service is subject to a 
medical management technique (including concurrent re-
view, prior authorization, and step-therapy or fail-first pro-
tocols) for coverage under the plan or coverage, a dis-
claimer that coverage for such item or service is subject to 
such medical management technique. 

(G) A disclaimer that the information provided in the 
notification is only an estimate based on the items and 
services reasonably expected, at the time of scheduling (or 
requesting) the item or service, to be furnished and is sub-
ject to change. 

(H) Any other information or disclaimer the plan or 
coverage determines appropriate that is consistent with in-
formation and disclaimers required under this section. 
(2) AUTHORITY TO MODIFY TIMING REQUIREMENTS IN THE 

CASE OF SPECIFIED ITEMS AND SERVICES.— 

VerDate Nov 24 2008 19:35 Feb 28, 2023 Jkt 000000 PO 00000 Frm 00355 Fmt 9001 Sfmt 9001 G:\COMP\ERISA\ERISAO1.BEL HOLC

February 28, 2023 

G:\COMP\ERISA\EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 19....XML

    
As Amended Through P.L. 117-328, Enacted December 29, 2022



356 Sec. 717 ERISA 

(A) IN GENERAL.—In the case of a participant or bene-
ficiary scheduled to receive an item or service that is a 
specified item or service (as defined in subparagraph (B)), 
the Secretary may modify any timing requirements relat-
ing to the provision of the notification described in para-
graph (1) to such participant or beneficiary with respect to 
such item or service. Any modification made by the Sec-
retary pursuant to the previous sentence may not result in 
the provision of such notification after such participant or 
beneficiary has been furnished such item or service. 

(B) SPECIFIED ITEM OR SERVICE DEFINED.—For pur-
poses of subparagraph (A), the term ‘‘specified item or 
service’’ means an item or service that has low utilization 
or significant variation in costs (such as when furnished as 
part of a complex treatment), as specified by the Secretary. 

SEC. 717. ø1185f¿ ENDING SURPRISE AIR AMBULANCE BILLS. 
(a) IN GENERAL.—In the case of a participant or beneficiary 

who is in a group health plan or group health insurance coverage 
offered by a health insurance issuer and who receives air ambu-
lance services from a nonparticipating provider (as defined in sec-
tion 716(a)(3)(G)) with respect to such plan or coverage, if such 
services would be covered if provided by a participating provider 
(as defined in such section) with respect to such plan or coverage— 

(1) the cost-sharing requirement with respect to such serv-
ices shall be the same requirement that would apply if such 
services were provided by such a participating provider, and 
any coinsurance or deductible shall be based on rates that 
would apply for such services if they were furnished by such 
a participating provider; 

(2) such cost-sharing amounts shall be counted towards 
the in-network deductible and in-network out-of-pocket max-
imum amount under the plan or coverage for the plan year 
(and such in-network deductible shall be applied) with respect 
to such items and services so furnished in the same manner as 
if such cost-sharing payments were with respect to items and 
services furnished by a participating provider; and 

(3) the group health plan or health insurance issuer, re-
spectively, shall— 

(A) not later than 30 calendar days after the bill for 
such services is transmitted by such provider, send to the 
provider, an initial payment or notice of denial of payment; 
and 

(B) pay a total plan or coverage payment, in accord-
ance with, if applicable, subsection (b)(6), directly to such 
provider furnishing such services to such participant, bene-
ficiary, or enrollee that is, with application of any initial 
payment under subparagraph (A), equal to the amount by 
which the out-of-network rate (as defined in section 
716(a)(3)(K)) for such services and year involved exceeds 
the cost-sharing amount imposed under the plan or cov-
erage, respectively, for such services (as determined in ac-
cordance with paragraphs (1) and (2)). 
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(b) DETERMINATION OF OUT-OF-NETWORK RATES TO BE PAID BY 
HEALTH PLANS; INDEPENDENT DISPUTE RESOLUTION PROCESS.— 

(1) DETERMINATION THROUGH OPEN NEGOTIATION.— 
(A) IN GENERAL.—With respect to air ambulance serv-

ices furnished in a year by a nonparticipating provider, 
with respect to a group health plan or health insurance 
issuer offering group health insurance coverage, and for 
which a payment is required to be made by the plan or 
coverage pursuant to subsection (a)(3), the provider or plan 
or coverage may, during the 30-day period beginning on 
the day the provider receives a payment or a statement of 
denial of payment from the plan or coverage regarding a 
claim for payment for such service, initiate open negotia-
tions under this paragraph between such provider and 
plan or coverage for purposes of determining, during the 
open negotiation period, an amount agreed on by such pro-
vider, and such plan or coverage for payment (including 
any cost-sharing) for such service. For purposes of this 
subsection, the open negotiation period, with respect to air 
ambulance services, is the 30-day period beginning on the 
date of initiation of the negotiations with respect to such 
services. 

(B) ACCESSING INDEPENDENT DISPUTE RESOLUTION 
PROCESS IN CASE OF FAILED NEGOTIATIONS.—In the case of 
open negotiations pursuant to subparagraph (A), with re-
spect to air ambulance services, that do not result in a de-
termination of an amount of payment for such services by 
the last day of the open negotiation period described in 
such subparagraph with respect to such services, the pro-
vider or group health plan or health insurance issuer offer-
ing group health insurance coverage that was party to 
such negotiations may, during the 4-day period beginning 
on the day after such open negotiation period, initiate the 
independent dispute resolution process under paragraph 
(2) with respect to such item or service. The independent 
dispute resolution process shall be initiated by a party 
pursuant to the previous sentence by submission to the 
other party and to the Secretary of a notification (con-
taining such information as specified by the Secretary) and 
for purposes of this subsection, the date of initiation of 
such process shall be the date of such submission or such 
other date specified by the Secretary pursuant to regula-
tions that is not later than the date of receipt of such noti-
fication by both the other party and the Secretary. 
(2) INDEPENDENT DISPUTE RESOLUTION PROCESS AVAILABLE 

IN CASE OF FAILED OPEN NEGOTIATIONS.— 
(A) ESTABLISHMENT.—Not later than 1 year after the 

date of the enactment of this subsection, the Secretary, 
jointly with the Secretary of Health and Human Services 
and the Secretary of the Treasury, shall establish by regu-
lation one independent dispute resolution process (referred 
to in this subsection as the ‘‘IDR process’’) under which, in 
the case of air ambulance services with respect to which 
a provider or group health plan or health insurance issuer 
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offering group health insurance coverage submits a notifi-
cation under paragraph (1)(B) (in this subsection referred 
to as a ‘‘qualified IDR air ambulance services’’), a certified 
IDR entity under paragraph (4) determines, subject to sub-
paragraph (B) and in accordance with the succeeding pro-
visions of this subsection, the amount of payment under 
the plan or coverage for such services furnished by such 
provider. 

(B) AUTHORITY TO CONTINUE NEGOTIATIONS.—Under 
the independent dispute resolution process, in the case 
that the parties to a determination for qualified IDR air 
ambulance services agree on a payment amount for such 
services during such process but before the date on which 
the entity selected with respect to such determination 
under paragraph (4) makes such determination under 
paragraph (5), such amount shall be treated for purposes 
of section 716(a)(3)(K)(ii) as the amount agreed to by such 
parties for such services. In the case of an agreement de-
scribed in the previous sentence, the independent dispute 
resolution process shall provide for a method to determine 
how to allocate between the parties to such determination 
the payment of the compensation of the entity selected 
with respect to such determination. 

(C) CLARIFICATION.—A nonparticipating provider may 
not, with respect to an item or service furnished by such 
provider, submit a notification under paragraph (1)(B) if 
such provider is exempt from the requirement under sub-
section (a) of section 2799B–2 of the Public Health Service 
Act with respect to such item or service pursuant to sub-
section (b) of such section. 
(3) TREATMENT OF BATCHING OF SERVICES.—The provisions 

of section 716(c)(3) shall apply with respect to a notification 
submitted under this subsection with respect to air ambulance 
services in the same manner and to the same extent such pro-
visions apply with respect to a notification submitted under 
section 716(c) with respect to items and services described in 
such section. 

(4) IDR ENTITIES.— 
(A) ELIGIBILITY.—An IDR entity certified under this 

subsection is an IDR entity certified under section 
716(c)(4). 

(B) SELECTION OF CERTIFIED IDR ENTITY.—The provi-
sions of subparagraph (F) of section 716(c)(4) shall apply 
with respect to selecting an IDR entity certified pursuant 
to subparagraph (A) with respect to the determination of 
the amount of payment under this subsection of air ambu-
lance services in the same manner as such provisions 
apply with respect to selecting an IDR entity certified 
under such section with respect to the determination of the 
amount of payment under section 716(c) of an item or serv-
ice. An entity selected pursuant to the previous sentence 
to make a determination described in such sentence shall 
be referred to in this subsection as the ‘certified IDR enti-
ty’ with respect to such determination. 
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(5) PAYMENT DETERMINATION.— 
(A) IN GENERAL.—Not later than 30 days after the 

date of selection of the certified IDR entity with respect to 
a determination for qualified IDR ambulance services, the 
certified IDR entity shall— 

(i) taking into account the considerations specified 
in subparagraph (C), select one of the offers submitted 
under subparagraph (B) to be the amount of payment 
for such services determined under this subsection for 
purposes of subsection (a)(3); and 

(ii) notify the provider or facility and the group 
health plan or health insurance issuer offering group 
health insurance coverage party to such determination 
of the offer selected under clause (i). 
(B) SUBMISSION OF OFFERS.—Not later than 10 days 

after the date of selection of the certified IDR entity with 
respect to a determination for qualified IDR air ambulance 
services, the provider and the group health plan or health 
insurance issuer offering group health insurance coverage 
party to such determination— 

(i) shall each submit to the certified IDR entity 
with respect to such determination— 

(I) an offer for a payment amount for such 
services furnished by such provider; and 

(II) such information as requested by the cer-
tified IDR entity relating to such offer; and 
(ii) may each submit to the certified IDR entity 

with respect to such determination any information re-
lating to such offer submitted by either party, includ-
ing information relating to any circumstance described 
in subparagraph (C)(ii). 
(C) CONSIDERATIONS IN DETERMINATION.— 

(i) IN GENERAL.—In determining which offer is the 
payment to be applied pursuant to this paragraph, the 
certified IDR entity, with respect to the determination 
for a qualified IDR air ambulance service shall con-
sider— 

(I) the qualifying payment amounts (as de-
fined in section 716(a)(3)(E)) for the applicable 
year for items and services that are comparable to 
the qualified IDR air ambulance service and that 
are furnished in the same geographic region (as 
defined by the Secretary for purposes of such sub-
section) as such qualified IDR air ambulance serv-
ice; and 

(II) subject to clause (iii), information on any 
circumstance described in clause (ii), such infor-
mation as requested in subparagraph (B)(i)(II), 
and any additional information provided in sub-
paragraph (B)(ii). 
(ii) ADDITIONAL CIRCUMSTANCES.—For purposes of 

clause (i)(II), the circumstances described in this 
clause are, with respect to air ambulance services in-
cluded in the notification submitted under paragraph 
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(1)(B) of a nonparticipating provider, group health 
plan, or health insurance issuer the following: 

(I) The quality and outcomes measurements of 
the provider that furnished such services. 

(II) The acuity of the individual receiving 
such services or the complexity of furnishing such 
services to such individual. 

(III) The training, experience, and quality of 
the medical personnel that furnished such serv-
ices. 

(IV) Ambulance vehicle type, including the 
clinical capability level of such vehicle. 

(V) Population density of the pick up location 
(such as urban, suburban, rural, or frontier). 

(VI) Demonstrations of good faith efforts (or 
lack of good faith efforts) made by the nonpartici-
pating provider or nonparticipating facility or the 
plan or issuer to enter into network agreements 
and, if applicable, contracted rates between the 
provider and the plan or issuer, as applicable, 
during the previous 4 plan years. 
(iii) PROHIBITION ON CONSIDERATION OF CERTAIN 

FACTORS.—In determining which offer is the payment 
amount to be applied with respect to qualified IDR air 
ambulance services furnished by a provider, the cer-
tified IDR entity with respect to such determination 
shall not consider usual and customary charges, the 
amount that would have been billed by such provider 
with respect to such services had the provisions of sec-
tion 2799B–5 of the Public Health Service Act not ap-
plied, or the payment or reimbursement rate for such 
services furnished by such provider payable by a pub-
lic payor, including under the Medicare program 
under title XVIII of the Social Security Act, under the 
Medicaid program under title XIX of such Act, under 
the Children’s Health Insurance Program under title 
XXI of such Act, under the TRICARE program under 
chapter 55 of title 10, United States Code, or under 
chapter 17 of title 38, United States Code. 
(D) EFFECTS OF DETERMINATION.—The provisions of 

section 716(c)(5)(E)) shall apply with respect to a deter-
mination of a certified IDR entity under subparagraph (A), 
the notification submitted with respect to such determina-
tion, the services with respect to such notification, and the 
parties to such notification in the same manner as such 
provisions apply with respect to a determination of a cer-
tified IDR entity under section 716(c)(5)(E), the notification 
submitted with respect to such determination, the items 
and services with respect to such notification, and the par-
ties to such notification. 

(E) COSTS OF INDEPENDENT DISPUTE RESOLUTION PROC-
ESS.—The provisions of section 716(c)(5)(F) shall apply to 
a notification made under this subsection, the parties to 
such notification, and a determination under subparagraph 
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(A) in the same manner and to the same extent such provi-
sions apply to a notification under section 716(c), the par-
ties to such notification and a determination made under 
section 716(c)(5)(A). 
(6) TIMING OF PAYMENT.—The total plan or coverage pay-

ment required pursuant to subsection (a)(3), with respect to 
qualified IDR air ambulance services for which a determina-
tion is made under paragraph (5)(A) or with respect to air am-
bulance services for which a payment amount is determined 
under open negotiations under paragraph (1), shall be made di-
rectly to the nonparticipating provider not later than 30 days 
after the date on which such determination is made. 

(7) PUBLICATION OF INFORMATION RELATING TO THE IDR 
PROCESS.— 

(A) IN GENERAL.—For each calendar quarter in 2022 
and each calendar quarter in a subsequent year, the Sec-
retary shall publish on the public website of the Depart-
ment of Labor— 

(i) the number of notifications submitted under 
the IDR process during such calendar quarter; 

(ii) the number of such notifications with respect 
to which a final determination was made under para-
graph (5)(A); 

(iii) the information described in subparagraph (B) 
with respect to each notification with respect to which 
such a determination was so made. 

(iv) the number of times the payment amount de-
termined (or agreed to) under this subsection exceeds 
the qualifying payment amount; 

(v) the amount of expenditures made by the Sec-
retary during such calendar quarter to carry out the 
IDR process; 

(vi) the total amount of fees paid under paragraph 
(8) during such calendar quarter; and 

(vii) the total amount of compensation paid to cer-
tified IDR entities under paragraph (5)(E)during such 
calendar quarter. 
(B) INFORMATION WITH RESPECT TO REQUESTS.—For 

purposes of subparagraph (A), the information described in 
this subparagraph is, with respect to a notification under 
the IDR process of a nonparticipating provider, group 
health plan, or health insurance issuer offering group 
health insurance coverage— 

(i) a description of each air ambulance service in-
cluded in such notification; 

(ii) the geography in which the services included 
in such notification were provided; 

(iii) the amount of the offer submitted under para-
graph (2) by the group health plan or health insurance 
issuer (as applicable) and by the nonparticipating pro-
vider expressed as a percentage of the qualifying pay-
ment amount; 

(iv) whether the offer selected by the certified IDR 
entity under paragraph (5) to be the payment applied 
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was the offer submitted by such plan or issuer (as ap-
plicable) or by such provider and the amount of such 
offer so selected expressed as a percentage of the 
qualifying payment amount; 

(v) ambulance vehicle type, including the clinical 
capability level of such vehicle; 

(vi) the identity of the group health plan or health 
insurance issuer or air ambulance provider with re-
spect to such notification; 

(vii) the length of time in making each determina-
tion; 

(viii) the compensation paid to the certified IDR 
entity with respect to the settlement or determination; 
and 

(ix) any other information specified by the Sec-
retary. 
(C) IDR ENTITY REQUIREMENTS.—For 2022 and each 

subsequent year, an IDR entity, as a condition of certifi-
cation as an IDR entity, shall submit to the Secretary such 
information as the Secretary determines necessary for the 
Secretary to carry out the provisions of this paragraph. 

(D) CLARIFICATION.—The Secretary shall ensure the 
public reporting under this paragraph does not contain in-
formation that would disclose privileged or confidential in-
formation of a group health plan or health insurance 
issuer offering group or individual health insurance cov-
erage or of a provider or facility. 
(8) ADMINISTRATIVE FEE.— 

(A) IN GENERAL.—Each party to a determination under 
paragraph (5) to which an entity is selected under para-
graph (4) in a year shall pay to the Secretary, at such time 
and in such manner as specified by the Secretary, a fee for 
participating in the IDR process with respect to such de-
termination in an amount described in subparagraph (B) 
for such year. 

(B) AMOUNT OF FEE.—The amount described in this 
subparagraph for a year is an amount established by the 
Secretary in a manner such that the total amount of fees 
paid under this paragraph for such year is estimated to be 
equal to the amount of expenditures estimated to be made 
by the Secretary for such year in carrying out the IDR 
process. 
(9) WAIVER AUTHORITY.—The Secretary may modify any 

deadline or other timing requirement specified under this sub-
section (other than the establishment date for the IDR process 
under paragraph (2)(A) and other than under paragraph (6)) in 
cases of extenuating circumstances, as specified by the Sec-
retary, or to ensure that all claims that occur during a 90-day 
period applied through paragraph (5)(D), but with respect to 
which a notification is not permitted by reason of such para-
graph to be submitted under paragraph (1)(B) during such pe-
riod, are eligible for the IDR process. 
(c) DEFINITION.—For purposes of this section: 
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(1) AIR AMBULANCE SERVICES.—The term ‘‘air ambulance 
service’’ means medical transport by helicopter or airplane for 
patients. 

(2) QUALIFYING PAYMENT AMOUNT.—The term ‘‘qualifying 
payment amount’’ has the meaning given such term in section 
716(a)(3). 

(3) NONPARTICIPATING PROVIDER.—The term ‘‘nonpartici-
pating provider’’ has the meaning given such term in section 
716(a)(3). 

SEC. 718. ø1185g¿ CONTINUITY OF CARE. 
(a) ENSURING CONTINUITY OF CARE WITH RESPECT TO TERMI-

NATIONS OF CERTAIN CONTRACTUAL RELATIONSHIPS RESULTING IN 
CHANGES IN PROVIDER NETWORK STATUS.— 

(1) IN GENERAL.—In the case of an individual with benefits 
under a group health plan or group health insurance coverage 
offered by a health insurance issuer and with respect to a 
health care provider or facility that has a contractual relation-
ship with such plan or such issuer (as applicable) for fur-
nishing items and services under such plan or such coverage, 
if, while such individual is a continuing care patient (as de-
fined in subsection (b)) with respect to such provider or facil-
ity— 

(A) such contractual relationship is terminated (as de-
fined in paragraph (b)); 

(B) benefits provided under such plan or such health 
insurance coverage with respect to such provider or facility 
are terminated because of a change in the terms of the 
participation of the provider or facility in such plan or cov-
erage; or 

(C) a contract between such group health plan and a 
health insurance issuer offering health insurance coverage 
in connection with such plan is terminated, resulting in a 
loss of benefits provided under such plan with respect to 
such provider or facility; 

the plan or issuer, respectively, shall meet the requirements of 
paragraph (2) with respect to such individual. 

(2) REQUIREMENTS.—The requirements of this paragraph 
are that the plan or issuer— 

(A) notify each individual enrolled under such plan or 
coverage who is a continuing care patient with respect to 
a provider or facility at the time of a termination described 
in paragraph (1) affecting such provider or facility on a 
timely basis of such termination and such individual’s 
right to elect continued transitional care from such pro-
vider or facility under this section; 

(B) provide such individual with an opportunity to no-
tify the plan or issuer of the individual’s need for transi-
tional care; and 

(C) permit the patient to elect to continue to have ben-
efits provided under such plan or such coverage, under the 
same terms and conditions as would have applied and with 
respect to such items and services as would have been cov-
ered under such plan or coverage had such termination not 
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occurred, with respect to the course of treatment furnished 
by such provider or facility relating to such individual’s 
status as a continuing care patient during the period be-
ginning on the date on which the notice under subpara-
graph (A) is provided and ending on the earlier of— 

(i) the 90-day period beginning on such date; or 
(ii) the date on which such individual is no longer 

a continuing care patient with respect to such provider 
or facility. 

(b) DEFINITIONS.—In this section: 
(1) CONTINUING CARE PATIENT.—The term ‘‘continuing care 

patient’’ means an individual who, with respect to a provider 
or facility— 

(A) is undergoing a course of treatment for a serious 
and complex condition from the provider or facility; 

(B) is undergoing a course of institutional or inpatient 
care from the provider or facility; 

(C) is scheduled to undergo nonelective surgery from 
the provide or facility, including receipt of postoperative 
care from such provider or facility with respect to such a 
surgery; 

(D) is pregnant and undergoing a course of treatment 
for the pregnancy from the provider or facility; or 

(E) is or was determined to be terminally ill (as deter-
mined under section 1861(dd)(3)(A) of the Social Security 
Act) and is receiving treatment for such illness from such 
provider or facility. 
(2) SERIOUS AND COMPLEX CONDITION.—The term ‘‘serious 

and complex condition’’ means, with respect to a participant or 
beneficiary under a group health plan or group health insur-
ance coverage— 

(A) in the case of an acute illness, a condition that is 
serious enough to require specialized medical treatment to 
avoid the reasonable possibility of death or permanent 
harm; or 

(B) in the case of a chronic illness or condition, a con-
dition that— 

(i) is life-threatening, degenerative, potentially 
disabling, or congenital; and 

(ii) requires specialized medical care over a pro-
longed period of time. 

(3) TERMINATED.—The term ‘‘terminated’’ includes, with 
respect to a contract, the expiration or nonrenewal of the con-
tract, but does not include a termination of the contract for 
failure to meet applicable quality standards or for fraud. 

SEC. 719. ø1185h¿ MAINTENANCE OF PRICE COMPARISON TOOL. 
A group health plan or a health insurance issuer offering group 

health insurance coverage shall offer price comparison guidance by 
telephone and make available on the Internet website of the plan 
or issuer a price comparison tool that (to the extent practicable) al-
lows an individual enrolled under such plan or coverage, with re-
spect to such plan year, such geographic region, and participating 
providers with respect to such plan or coverage, to compare the 
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amount of cost-sharing that the individual would be responsible for 
paying under such plan or coverage with respect to the furnishing 
of a specific item or service by any such provider. 
SEC. 720. ø1185i¿ PROTECTING PATIENTS AND IMPROVING THE ACCU-

RACY OF PROVIDER DIRECTORY INFORMATION. 
(a) PROVIDER DIRECTORY INFORMATION REQUIREMENTS.— 

(1) IN GENERAL.—For plan years beginning on or after Jan-
uary 1, 2022, each group health plan and health insurance 
issuer offering group health insurance coverage shall— 

(A) establish the verification process described in para-
graph (2); 

(B) establish the response protocol described in para-
graph (3); 

(C) establish the database described in paragraph (4); 
and 

(D) include in any directory (other than the database 
described in subparagraph (C)) containing provider direc-
tory information with respect to such plan or such cov-
erage the information described in paragraph (5). 
(2) VERIFICATION PROCESS.—The verification process de-

scribed in this paragraph is, with respect to a group health 
plan or a health insurance issuer offering group health insur-
ance coverage, a process— 

(A) under which, not less frequently than once every 
90 days, such plan or such issuer (as applicable) verifies 
and updates the provider directory information included on 
the database described in paragraph (4) of such plan or 
issuer of each health care provider and health care facility 
included in such database; 

(B) that establishes a procedure for the removal of 
such a provider or facility with respect to which such plan 
or issuer has been unable to verify such information dur-
ing a period specified by the plan or issuer; and 

(C) that provides for the update of such database with-
in 2 business days of such plan or issuer receiving from 
such a provider or facility information pursuant to section 
2799B–9 of the Public Health Service Act. 
(3) RESPONSE PROTOCOL.—The response protocol described 

in this paragraph is, in the case of an individual enrolled 
under a group health plan or group health insurance coverage 
offered by a health insurance issuer who requests information 
through a telephone call or electronic, web-based, or Internet- 
based means on whether a health care provider or health care 
facility has a contractual relationship to furnish items and 
services under such plan or such coverage, a protocol under 
which such plan or such issuer (as applicable), in the case such 
request is made through a telephone call— 

(A) responds to such individual as soon as practicable 
and in no case later than 1 business day after such call is 
received, through a written electronic or print (as re-
quested by such individual) communication; and 

(B) retains such communication in such individual’s 
file for at least 2 years following such response. 
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(4) DATABASE.—The database described in this paragraph 
is, with respect to a group health plan or health insurance 
issuer offering group health insurance coverage, a database on 
the public website of such plan or issuer that contains— 

(A) a list of each health care provider and health care 
facility with which such plan or such issuer has a direct 
or indirect contractual relationship for furnishing items 
and services under such plan or such coverage; and 

(B) provider directory information with respect to each 
such provider and facility. 
(5) INFORMATION.—The information described in this para-

graph is, with respect to a print directory containing provider 
directory information with respect to a group health plan or 
group health insurance coverage offered by a health insurance 
issuer, a notification that such information contained in such 
directory was accurate as of the date of publication of such di-
rectory and that an individual enrolled under such plan or 
such coverage should consult the database described in para-
graph (4) with respect to such plan or such coverage or contact 
such plan or the issuer of such coverage to obtain the most cur-
rent provider directory information with respect to such plan 
or such coverage. 

(6) DEFINITION.—For purposes of this subsection, the term 
‘‘provider directory information’’ includes, with respect to a 
group health plan and a health insurance issuer offering group 
health insurance coverage, the name, address, specialty, tele-
phone number, and digital contact information of each health 
care provider or health care facility with which such plan or 
such issuer has a contractual relationship for furnishing items 
and services under such plan or such coverage. 

(7) RULE OF CONSTRUCTION.—Nothing in this section shall 
be construed to preempt any provision of State law relating to 
health care provider directories, to the extent such State law 
applies to such plan, coverage, or issuer, subject to section 514. 
(b) COST-SHARING FOR SERVICES PROVIDED BASED ON RELIANCE 

ON INCORRECT PROVIDER NETWORK INFORMATION.— 
(1) IN GENERAL.—For plan years beginning on or after Jan-

uary 1, 2022, in the case of an item or service furnished to a 
participant or beneficiary of a group health plan or group 
health insurance coverage offered by a health insurance issuer 
by a nonparticipating provider or a nonparticipating facility, if 
such item or service would otherwise be covered under such 
plan or coverage if furnished by a participating provider or 
participating facility and if either of the criteria described in 
paragraph (2) applies with respect to such participant or bene-
ficiary and item or service, the plan or coverage— 

(A) shall not impose on such participant or beneficiary 
a cost-sharing amount for such item or service so fur-
nished that is greater than the cost-sharing amount that 
would apply under such plan or coverage had such item or 
service been furnished by a participating provider; and 

(B) shall apply the deductible or out-of-pocket max-
imum, if any, that would apply if such services were fur-
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nished by a participating provider or a participating facil-
ity. 
(2) CRITERIA DESCRIBED.—For purposes of paragraph (1), 

the criteria described in this paragraph, with respect to an 
item or service furnished to a participant or beneficiary of a 
group health plan or group health insurance coverage offered 
by a health insurance issuer by a nonparticipating provider or 
a nonparticipating facility, are the following: 

(A) The participant or beneficiary received through a 
database, provider directory, or response protocol described 
in subsection (a) information with respect to such item and 
service to be furnished and such information provided that 
the provider was a participating provider or facility was a 
participating facility, with respect to the plan for fur-
nishing such item or service. 

(B) The information was not provided, in accordance 
with subsection (a), to the participant or beneficiary and 
the participant or beneficiary requested through the re-
sponse protocol described in subsection (a)(3) of the plan or 
coverage information on whether the provider was a par-
ticipating provider or facility was a participating facility 
with respect to the plan for furnishing such item or service 
and was informed through such protocol that the provider 
was such a participating provider or facility was such a 
participating facility. 

(c) DISCLOSURE ON PATIENT PROTECTIONS AGAINST BALANCE 
BILLING.—For plan years beginning on or after January 1, 2022, 
each group health plan and health insurance issuer offering group 
health insurance coverage shall make publicly available, post on a 
public website of such plan or issuer, and include on each expla-
nation of benefits for an item or service with respect to which the 
requirements under section 716 applies— 

(1) information in plain language on— 
(A) the requirements and prohibitions applied under 

sections 2799B–1 and 2799B–2 of the Public Health Serv-
ice Act (relating to prohibitions on balance billing in cer-
tain circumstances); 

(B) if provided for under applicable State law, any 
other requirements on providers and facilities regarding 
the amounts such providers and facilities may, with re-
spect to an item or service, charge a participant or bene-
ficiary of such plan or coverage with respect to which such 
a provider or facility does not have a contractual relation-
ship for furnishing such item or service under the plan or 
coverage after receiving payment from the plan or cov-
erage for such item or service and any applicable cost 
sharing payment from such participant or beneficiary; and 

(C) the requirements applied under section 716; and 
(2) information on contacting appropriate State and Fed-

eral agencies in the case that an individual believes that such 
a provider or facility has violated any requirement described in 
paragraph (1) with respect to such individual. 
øThere is no section 721 in law.¿ 
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SEC. 722. ø1185k¿ OTHER PATIENT PROTECTIONS. 
(a) CHOICE OF HEALTH CARE PROFESSIONAL.—If a group health 

plan, or a health insurance issuer offering group health insurance 
coverage, requires or provides for designation by a participant or 
beneficiary of a participating primary care provider, then the plan 
or issuer shall permit each participant and beneficiary to designate 
any participating primary care provider who is available to accept 
such individual. 

(b) ACCESS TO PEDIATRIC CARE.— 
(1) PEDIATRIC CARE.—In the case of a person who has a 

child who is a participant or beneficiary under a group health 
plan, or group health insurance coverage offered by a health 
insurance issuer, if the plan or issuer requires or provides for 
the designation of a participating primary care provider for the 
child, the plan or issuer shall permit such person to designate 
a physician (allopathic or osteopathic) who specializes in pedi-
atrics as the child’s primary care provider if such provider par-
ticipates in the network of the plan or issuer. 

(2) CONSTRUCTION.—Nothing in paragraph (1) shall be con-
strued to waive any exclusions of coverage under the terms 
and conditions of the plan or health insurance coverage with 
respect to coverage of pediatric care. 
(c) PATIENT ACCESS TO OBSTETRICAL AND GYNECOLOGICAL 

CARE.— 
(1) GENERAL RIGHTS.— 

(A) DIRECT ACCESS.—A group health plan, or health 
insurance issuer offering group health insurance coverage, 
described in paragraph (2) may not require authorization 
or referral by the plan, issuer, or any person (including a 
primary care provider described in paragraph (2)(B)) in the 
case of a female participant or beneficiary who seeks cov-
erage for obstetrical or gynecological care provided by a 
participating health care professional who specializes in 
obstetrics or gynecology. Such professional shall agree to 
otherwise adhere to such plan’s or issuer’s policies and 
procedures, including procedures regarding referrals and 
obtaining prior authorization and providing services pursu-
ant to a treatment plan (if any) approved by the plan or 
issuer. 

(B) OBSTETRICAL AND GYNECOLOGICAL CARE.—A group 
health plan or health insurance issuer described in para-
graph (2) shall treat the provision of obstetrical and gyne-
cological care, and the ordering of related obstetrical and 
gynecological items and services, pursuant to the direct ac-
cess described under subparagraph (A), by a participating 
health care professional who specializes in obstetrics or 
gynecology as the authorization of the primary care pro-
vider. 
(2) APPLICATION OF PARAGRAPH.—A group health plan, or 

health insurance issuer offering group health insurance cov-
erage, described in this paragraph is a group health plan or 
coverage that— 

(A) provides coverage for obstetric or gynecologic care; 
and 
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(B) requires the designation by a participant or bene-
ficiary of a participating primary care provider. 
(3) CONSTRUCTION.—Nothing in paragraph (1) shall be con-

strued to— 
(A) waive any exclusions of coverage under the terms 

and conditions of the plan or health insurance coverage 
with respect to coverage of obstetrical or gynecological 
care; or 

(B) preclude the group health plan or health insurance 
issuer involved from requiring that the obstetrical or gyne-
cological provider notify the primary care health care pro-
fessional or the plan or issuer of treatment decisions. 

SEC. 723. ø1185l¿ AIR AMBULANCE REPORT REQUIREMENTS. 
(a) IN GENERAL.—Each group health plan and health insurance 

issuer offering group health insurance coverage shall submit to the 
Secretary, jointly with the Secretary of Health and Human Services 
and the Secretary of the Treasury— 

(1) not later than the date that is 90 days after the last 
day of the first calendar year beginning on or after the date on 
which a final rule is promulgated pursuant to the rulemaking 
described in section 106(d) of the No Surprises Act, the infor-
mation described in subsection (b) with respect to such plan 
year; and 

(2) not later than the date that is 90 days after the last 
day of the plan year immediately succeeding the calendar year 
described in paragraph (1), such information with respect to 
such immediately succeeding plan year. 
(b) INFORMATION DESCRIBED.—For purposes of subsection (a), 

information described in this subsection, with respect to a group 
health plan or a health insurance issuer offering group health in-
surance coverage, is each of the following: 

(1) Claims data for air ambulance services furnished by 
providers of such services, disaggregated by each of the fol-
lowing factors: 

(A) Whether such services were furnished on an emer-
gent or nonemergent basis. 

(B) Whether the provider of such services is part of a 
hospital-owned or sponsored program, municipality-spon-
sored program, hospital independent partnership (hybrid) 
program, independent program, or tribally operated pro-
gram in Alaska. 

(C) Whether the transport in which the services were 
furnished originated in a rural or urban area. 

(D) The type of aircraft (such as rotor transport or 
fixed wing transport) used to furnish such services. 

(E) Whether the provider of such services has a con-
tract with the plan or issuer, as applicable, to furnish such 
services under the plan or coverage, respectively. 
(2) Such other information regarding providers of air am-

bulance services as the Secretary may specify. 
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SEC. 724. ø1185m¿ INCREASING TRANSPARENCY BY REMOVING GAG 
CLAUSES ON PRICE AND QUALITY INFORMATION. 

(a) INCREASING PRICE AND QUALITY TRANSPARENCY FOR PLAN 
SPONSORS AND CONSUMERS.— 

(1) IN GENERAL.—A group health plan (or an issuer of 
health insurance coverage offered in connection with such a 
plan) may not enter into an agreement with a health care pro-
vider, network or association of providers, third-party adminis-
trator, or other service provider offering access to a network of 
providers that would directly or indirectly restrict a group 
health plan or health insurance issuer offering such coverage 
from— 

(A) providing provider-specific cost or quality of care 
information or data, through a consumer engagement tool 
or any other means, to referring providers, the plan spon-
sor, participants or beneficiaries, or individuals eligible to 
become participants or beneficiaries of the plan or cov-
erage; 

(B) electronically accessing de-identified claims and 
encounter information or data for each participant or bene-
ficiary in the plan or coverage, upon request and con-
sistent with the privacy regulations promulgated pursuant 
to section 264(c) of the Health Insurance Portability and 
Accountability Act of 1996, the amendments made by the 
Genetic Information Nondiscrimination Act of 2008, and 
the Americans with Disabilities Act of 1990, including, on 
a per claim basis— 

(i) financial information, such as the allowed 
amount, or any other claim-related financial obliga-
tions included in the provider contract; 

(ii) provider information, including name and clin-
ical designation; 

(iii) service codes; or 
(iv) any other data element included in claim or 

encounter transactions; or 
(C) sharing information or data described in subpara-

graph (A) or (B), or directing that such data be shared, 
with a business associate as defined in section 160.103 of 
title 45, Code of Federal Regulations (or successor regula-
tions), consistent with the privacy regulations promulgated 
pursuant to section 264(c) of the Health Insurance Port-
ability and Accountability Act of 1996, the amendments 
made by the Genetic Information Nondiscrimination Act of 
2008, and the Americans with Disabilities Act of 1990. 
(2) CLARIFICATION REGARDING PUBLIC DISCLOSURE OF IN-

FORMATION.—Nothing in paragraph (1)(A) prevents a health 
care provider, network or association of providers, or other 
service provider from placing reasonable restrictions on the 
public disclosure of the information described in such para-
graph (1). 

(3) ATTESTATION.—A group health plan (or health insur-
ance coverage offered in connection with such a plan) shall an-
nually submit to the Secretary an attestation that such plan or 
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issuer of such coverage is in compliance with the requirements 
of this subsection. 

(4) RULES OF CONSTRUCTION.—Nothing in this section shall 
be construed to modify or eliminate existing privacy protec-
tions and standards under State and Federal law. Nothing in 
this subsection shall be construed to otherwise limit access by 
a group health plan, plan sponsor, or health insurance issuer 
to data as permitted under the privacy regulations promul-
gated pursuant to section 264(c) of the Health Insurance Port-
ability and Accountability Act of 1996, the amendments made 
by the Genetic Information Nondiscrimination Act of 2008, and 
the Americans with Disabilities Act of 1990. 

SEC. 725. ø1185n¿ REPORTING ON PHARMACY BENEFITS AND DRUG 
COSTS. 

(a) IN GENERAL.—Not later than 1 year after the date of enact-
ment of the Consolidated Appropriations Act, 2021, and not later 
than June 1 of each year thereafter, a group health plan (or health 
insurance coverage offered in connection with such a plan) shall 
submit to the Secretary, the Secretary of Health and Human Serv-
ices, and the Secretary of the Treasury the following information 
with respect to the health plan or coverage in the previous plan 
year: 

(1) The beginning and end dates of the plan year. 
(2) The number of participants and beneficiaries. 
(3) Each State in which the plan or coverage is offered. 
(4) The 50 brand prescription drugs most frequently dis-

pensed by pharmacies for claims paid by the plan or coverage, 
and the total number of paid claims for each such drug. 

(5) The 50 most costly prescription drugs with respect to 
the plan or coverage by total annual spending, and the annual 
amount spent by the plan or coverage for each such drug. 

(6) The 50 prescription drugs with the greatest increase in 
plan expenditures over the plan year preceding the plan year 
that is the subject of the report, and, for each such drug, the 
change in amounts expended by the plan or coverage in each 
such plan year. 

(7) Total spending on health care services by such group 
health plan or health insurance coverage, broken down by— 

(A) the type of costs, including— 
(i) hospital costs; 
(ii) health care provider and clinical service costs, 

for primary care and specialty care separately; 
(iii) costs for prescription drugs; and 
(iv) other medical costs, including wellness serv-

ices; and 
(B) spending on prescription drugs by— 

(i) the health plan or coverage; and 
(ii) the participants and beneficiaries. 

(8) The average monthly premium— 
(A) paid by employers on behalf of participants and 

beneficiaries, as applicable; and 
(B) paid by participants and beneficiaries. 

(9) Any impact on premiums by rebates, fees, and any 
other remuneration paid by drug manufacturers to the plan or 
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coverage or its administrators or service providers, with re-
spect to prescription drugs prescribed to participants or bene-
ficiaries in the plan or coverage, including— 

(A) the amounts so paid for each therapeutic class of 
drugs; and 

(B) the amounts so paid for each of the 25 drugs that 
yielded the highest amount of rebates and other remunera-
tion under the plan or coverage from drug manufacturers 
during the plan year. 
(10) Any reduction in premiums and out-of-pocket costs as-

sociated with rebates, fees, or other remuneration described in 
paragraph (9). 
(b) REPORT.—Not later than 18 months after the date on which 

the first report is required under subsection (a) and biannually 
thereafter, the Secretary, acting in coordination with the Inspector 
General of the Department of Labor, shall make available on the 
internet website of the Department of Labor a report on prescrip-
tion drug reimbursements under group health plans (or health in-
surance coverage offered in connection with such a plan), prescrip-
tion drug pricing trends, and the role of prescription drug costs in 
contributing to premium increases or decreases under such plans 
or coverage, aggregated in such a way as no drug or plan specific 
information will be made public. 

(c) PRIVACY PROTECTIONS.—No confidential or trade secret in-
formation submitted to the Secretary under subsection (a) shall be 
included in the report under subsection (b). 

SUBPART C—GENERAL PROVISIONS 

SEC. 731. ø1191¿ PREEMPTION; STATE FLEXIBILITY; CONSTRUCTION. 
(a) CONTINUED APPLICABILITY OF STATE LAW WITH RESPECT TO 

HEALTH INSURANCE ISSUERS.— 
(1) IN GENERAL.—Subject to paragraph (2) and except as 

provided in subsection (b), this part shall not be construed to 
supersede any provision of State law which establishes, imple-
ments, or continues in effect any standard or requirement sole-
ly relating to health insurance issuers in connection with group 
health insurance coverage except to the extent that such stand-
ard or requirement prevents the application of a requirement 
of this part. 

(2) CONTINUED PREEMPTION WITH RESPECT TO GROUP 
HEALTH PLANS.—Nothing in this part shall be construed to af-
fect or modify the provisions of section 514 with respect to 
group health plans. 
(b) SPECIAL RULES IN CASE OF PORTABILITY REQUIREMENTS.— 

(1) IN GENERAL.—Subject to paragraph (2), the provisions 
of this part relating to health insurance coverage offered by a 
health insurance issuer supersede any provision of State law 
which establishes, implements, or continues in effect a stand-
ard or requirement applicable to imposition of a preexisting 
condition exclusion specifically governed by section 701 which 
differs from the standards or requirements specified in such 
section. 
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(2) EXCEPTIONS.—Only in relation to health insurance cov-
erage offered by a health insurance issuer, the provisions of 
this part do not supersede any provision of State law to the ex-
tent that such provision— 

(A) substitutes for the reference to ‘‘6-month period’’ in 
section 701(a)(1) a reference to any shorter period of time; 

(B) substitutes for the reference to ‘‘12 months’’ and 
‘‘18 months’’ in section 701(a)(2) a reference to any shorter 
period of time; 

(C) substitutes for the references to ‘‘63 days’’ in sec-
tions 701 (c)(2)(A) and (d)(4)(A) a reference to any greater 
number of days; 

(D) substitutes for the reference to ‘‘30-day period’’ in 
sections 701 (b)(2) and (d)(1) a reference to any greater pe-
riod; 

(E) prohibits the imposition of any preexisting condi-
tion exclusion in cases not described in section 701(d) or 
expands the exceptions described in such section; 

(F) requires special enrollment periods in addition to 
those required under section 701(f); or 

(G) reduces the maximum period permitted in an af-
filiation period under section 701(g)(1)(B). 

(c) RULES OF CONSTRUCTION.—Except as provided in section 
711, nothing in this part shall be construed as requiring a group 
health plan or health insurance coverage to provide specific bene-
fits under the terms of such plan or coverage. 

(d) DEFINITIONS.—For purposes of this section— 
(1) STATE LAW.—The term ‘‘State law’’ includes all laws, 

decisions, rules, regulations, or other State action having the 
effect of law, of any State. A law of the United States applica-
ble only to the District of Columbia shall be treated as a State 
law rather than a law of the United States. 

(2) STATE.—The term ‘‘State’’ includes a State, the North-
ern Mariana Islands, any political subdivisions of a State or 
such Islands, or any agency or instrumentality of either. 

SEC. 732. ø1191a¿ SPECIAL RULES RELATING TO GROUP HEALTH 
PLANS. 

(a) GENERAL EXCEPTION FOR CERTAIN SMALL GROUP HEALTH 
PLANS.—The requirements of this part (other than section 711) 
shall not apply to any group health plan (and group health insur-
ance coverage offered in connection with a group health plan) for 
any plan year if, on the first day of such plan year, such plan has 
less than 2 participants who are current employees. 

(b) EXCEPTION FOR CERTAIN BENEFITS.—The requirements of 
this part shall not apply to any group health plan (and group 
health insurance coverage) in relation to its provision of excepted 
benefits described in section 733(c)(1). 

(c) EXCEPTION FOR CERTAIN BENEFITS IF CERTAIN CONDITIONS 
MET.— 

(1) LIMITED, EXCEPTED BENEFITS.—The requirements of 
this part shall not apply to any group health plan (and group 
health insurance coverage offered in connection with a group 
health plan) in relation to its provision of excepted benefits de-
scribed in section 733(c)(2) if the benefits— 
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(A) are provided under a separate policy, certificate, or 
contract of insurance; or 

(B) are otherwise not an integral part of the plan. 
(2) NONCOORDINATED, EXCEPTED BENEFITS.—The require-

ments of this part shall not apply to any group health plan 
(and group health insurance coverage offered in connection 
with a group health plan) in relation to its provision of ex-
cepted benefits described in section 733(c)(3) if all of the fol-
lowing conditions are met: 

(A) The benefits are provided under a separate policy, 
certificate, or contract of insurance. 

(B) There is no coordination between the provision of 
such benefits and any exclusion of benefits under any 
group health plan maintained by the same plan sponsor. 

(C) Such benefits are paid with respect to an event 
without regard to whether benefits are provided with re-
spect to such an event under any group health plan main-
tained by the same plan sponsor. 
(3) SUPPLEMENTAL EXCEPTED BENEFITS.—The requirements 

of this part shall not apply to any group health plan (and 
group health insurance coverage) in relation to its provision of 
excepted benefits described in section 733(c)(4) if the benefits 
are provided under a separate policy, certificate, or contract of 
insurance. 
(d) TREATMENT OF PARTNERSHIPS.—For purposes of this part— 

(1) TREATMENT AS A GROUP HEALTH PLAN.—Any plan, fund, 
or program which would not be (but for this subsection) an em-
ployee welfare benefit plan and which is established or main-
tained by a partnership, to the extent that such plan, fund, or 
program provides medical care (including items and services 
paid for as medical care) to present or former partners in the 
partnership or to their dependents (as defined under the terms 
of the plan, fund, or program), directly or through insurance, 
reimbursement, or otherwise, shall be treated (subject to para-
graph (2)) as an employee welfare benefit plan which is a 
group health plan. 

(2) EMPLOYER.—In the case of a group health plan, the 
term ‘‘employer’’ also includes the partnership in relation to 
any partner. 

(3) PARTICIPANTS OF GROUP HEALTH PLANS.—In the case of 
a group health plan, the term ‘‘participant’’ also includes— 

(A) in connection with a group health plan maintained 
by a partnership, an individual who is a partner in rela-
tion to the partnership, or 

(B) in connection with a group health plan maintained 
by a self-employed individual (under which one or more 
employees are participants), the self-employed individual, 

if such individual is, or may become, eligible to receive a ben-
efit under the plan or such individual’s beneficiaries may be el-
igible to receive any such benefit. 

SEC. 733. ø1191b¿ DEFINITIONS. 
(a) GROUP HEALTH PLAN.—For purposes of this part— 
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(1) IN GENERAL.—The term ‘‘group health plan’’ means an 
employee welfare benefit plan to the extent that the plan pro-
vides medical care (as defined in paragraph (2) and including 
items and services paid for as medical care) to employees or 
their dependents (as defined under the terms of the plan) di-
rectly or through insurance, reimbursement, or otherwise. 
Such term shall not include any qualified small employer 
health reimbursement arrangement (as defined in section 
9831(d)(2) of the Internal Revenue Code of 1986). 

(2) MEDICAL CARE.—The term ‘‘medical care’’ means 
amounts paid for— 

(A) the diagnosis, cure, mitigation, treatment, or pre-
vention of disease, or amounts paid for the purpose of af-
fecting any structure or function of the body, 

(B) amounts paid for transportation primarily for and 
essential to medical care referred to in subparagraph (A), 
and 

(C) amounts paid for insurance covering medical care 
referred to in subparagraphs (A) and (B). 

(b) DEFINITIONS RELATING TO HEALTH INSURANCE.—For pur-
poses of this part— 

(1) HEALTH INSURANCE COVERAGE.—The term ‘‘health in-
surance coverage’’ means benefits consisting of medical care 
(provided directly, through insurance or reimbursement, or 
otherwise and including items and services paid for as medical 
care) under any hospital or medical service policy or certificate, 
hospital or medical service plan contract, or health mainte-
nance organization contract offered by a health insurance 
issuer. 

(2) HEALTH INSURANCE ISSUER.—The term ‘‘health insur-
ance issuer’’ means an insurance company, insurance service, 
or insurance organization (including a health maintenance or-
ganization, as defined in paragraph (3)) which is licensed to en-
gage in the business of insurance in a State and which is sub-
ject to State law which regulates insurance (within the mean-
ing of section 514(b)(2)). Such term does not include a group 
health plan. 

(3) HEALTH MAINTENANCE ORGANIZATION.—The term 
‘‘health maintenance organization’’ means— 

(A) a federally qualified health maintenance organiza-
tion (as defined in section 1301(a) of the Public Health 
Service Act (42 U.S.C. 300e(a))), 

(B) an organization recognized under State law as a 
health maintenance organization, or 

(C) a similar organization regulated under State law 
for solvency in the same manner and to the same extent 
as such a health maintenance organization. 
(4) GROUP HEALTH INSURANCE COVERAGE.—The term 

‘‘group health insurance coverage’’ means, in connection with a 
group health plan, health insurance coverage offered in connec-
tion with such plan. 
(c) EXCEPTED BENEFITS.—For purposes of this part, the term 

‘‘excepted benefits’’ means benefits under one or more (or any com-
bination thereof) of the following: 
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(1) BENEFITS NOT SUBJECT TO REQUIREMENTS.— 
(A) Coverage only for accident, or disability income in-

surance, or any combination thereof. 
(B) Coverage issued as a supplement to liability insur-

ance. 
(C) Liability insurance, including general liability in-

surance and automobile liability insurance. 
(D) Workers’ compensation or similar insurance. 
(E) Automobile medical payment insurance. 
(F) Credit-only insurance. 
(G) Coverage for on-site medical clinics. 
(H) Other similar insurance coverage, specified in reg-

ulations, under which benefits for medical care are sec-
ondary or incidental to other insurance benefits. 
(2) BENEFITS NOT SUBJECT TO REQUIREMENTS IF OFFERED 

SEPARATELY.— 
(A) Limited scope dental or vision benefits. 
(B) Benefits for long-term care, nursing home care, 

home health care, community-based care, or any combina-
tion thereof. 

(C) Such other similar, limited benefits as are speci-
fied in regulations. 
(3) BENEFITS NOT SUBJECT TO REQUIREMENTS IF OFFERED 

AS INDEPENDENT, NONCOORDINATED BENEFITS.— 
(A) Coverage only for a specified disease or illness. 
(B) Hospital indemnity or other fixed indemnity insur-

ance. 
(4) BENEFITS NOT SUBJECT TO REQUIREMENTS IF OFFERED 

AS SEPARATE INSURANCE POLICY.—Medicare supplemental 
health insurance (as defined under section 1882(g)(1) of the So-
cial Security Act), coverage supplemental to the coverage pro-
vided under chapter 55 of title 10, United States Code, and 
similar supplemental coverage provided to coverage under a 
group health plan. 
(d) OTHER DEFINITIONS.—For purposes of this part— 

(1) COBRA CONTINUATION PROVISION.—The term ‘‘COBRA 
continuation provision’’ means any of the following: 

(A) Part 6 of this subtitle. 
(B) Section 4980B of the Internal Revenue Code of 

1986, other than subsection (f)(1) of such section insofar as 
it relates to pediatric vaccines. 

(C) Title XXII of the Public Health Service Act. 
(2) HEALTH STATUS-RELATED FACTOR.—The term ‘‘health 

status-related factor’’ means any of the factors described in sec-
tion 702(a)(1). 

(3) NETWORK PLAN.—The term ‘‘network plan’’ means 
health insurance coverage offered by a health insurance issuer 
under which the financing and delivery of medical care (includ-
ing items and services paid for as medical care) are provided, 
in whole or in part, through a defined set of providers under 
contract with the issuer. 

(4) PLACED FOR ADOPTION.—The term ‘‘placement’’, or 
being ‘‘placed’’, for adoption, has the meaning given such term 
in section 609(c)(3)(B). 
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(5) FAMILY MEMBER.—The term ‘‘family member’’ means, 
with respect to an individual— 

(A) a dependent (as such term is used for purposes of 
section 701(f)(2)) of such individual, and 

(B) any other individual who is a first-degree, second- 
degree, third-degree, or fourth-degree relative of such indi-
vidual or of an individual described in subparagraph (A). 
(6) GENETIC INFORMATION.— 

(A) IN GENERAL.—The term ‘‘genetic information’’ 
means, with respect to any individual, information about— 

(i) such individual’s genetic tests, 
(ii) the genetic tests of family members of such in-

dividual, and 
(iii) the manifestation of a disease or disorder in 

family members of such individual. 
(B) INCLUSION OF GENETIC SERVICES AND PARTICIPA-

TION IN GENETIC RESEARCH.—Such term includes, with re-
spect to any individual, any request for, or receipt of, ge-
netic services, or participation in clinical research which 
includes genetic services, by such individual or any family 
member of such individual. 

(C) EXCLUSIONS.—The term ‘‘genetic information’’ 
shall not include information about the sex or age of any 
individual. 
(7) GENETIC TEST.— 

(A) IN GENERAL.—The term ‘‘genetic test’’ means an 
analysis of human DNA, RNA, chromosomes, proteins, or 
metabolites, that detects genotypes, mutations, or chromo-
somal changes. 

(B) EXCEPTIONS.—The term ‘‘genetic test’’ does not 
mean— 

(i) an analysis of proteins or metabolites that does 
not detect genotypes, mutations, or chromosomal 
changes; or 

(ii) an analysis of proteins or metabolites that is 
directly related to a manifested disease, disorder, or 
pathological condition that could reasonably be de-
tected by a health care professional with appropriate 
training and expertise in the field of medicine in-
volved. 

(8) GENETIC SERVICES.—The term ‘‘genetic services’’ 
means— 

(A) a genetic test; 
(B) genetic counseling (including obtaining, inter-

preting, or assessing genetic information); or 
(C) genetic education. 

(9) UNDERWRITING PURPOSES.—The term ‘‘underwriting 
purposes’’ means, with respect to any group health plan, or 
health insurance coverage offered in connection with a group 
health plan— 

(A) rules for, or determination of, eligibility (including 
enrollment and continued eligibility) for benefits under the 
plan or coverage; 
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(B) the computation of premium or contribution 
amounts under the plan or coverage; 

(C) the application of any pre-existing condition exclu-
sion under the plan or coverage; and 

(D) other activities related to the creation, renewal, or 
replacement of a contract of health insurance or health 
benefits. 

SEC. 734. ø1191c¿ REGULATIONS. 
The Secretary, consistent with section 104 of the Health Care 

Portability and Accountability Act of 1996, may promulgate such 
regulations as may be necessary or appropriate to carry out the 
provisions of this part. The Secretary may promulgate any interim 
final rules as the Secretary determines are appropriate to carry out 
this part. 
SEC. 735. ø1191d¿ STANDARDIZED REPORTING FORMAT. 

(a) IN GENERAL.—Not later than 1 year after the date of enact-
ment of this section, the Secretary shall establish (and periodically 
update) a standardized reporting format for the voluntary report-
ing, by group health plans to State All Payer Claims Databases, of 
medical claims, pharmacy claims, dental claims, and eligibility and 
provider files that are collected from private and public payers, and 
shall provide guidance to States on the process by which States 
may collect such data from such plans in the standardized report-
ing format. 

(b) CONSULTATION.— 
(1) ADVISORY COMMITTEE.—Not later than 90 days after 

the date of enactment of this section, the Secretary shall con-
vene an Advisory Committee (referred to in this section as the 
‘‘Committee’’), consisting of 15 members to advise the Secretary 
regarding the format and guidance described in paragraph (1). 

(2) MEMBERSHIP.— 
(A) APPOINTMENT.—In accordance with subparagraph 

(B), not later than 90 days after the date of enactment this 
section, the Secretary, in coordination with the Secretary 
of Health and Human Services, shall appoint under sub-
paragraph (B)(iii), and the Comptroller General of the 
United States shall appoint under subparagraph (B)(iv), 
members who have distinguished themselves in the fields 
of health services research, health economics, health 
informatics, data privacy and security, or the governance 
of State All Payer Claims Databases, or who represent or-
ganizations likely to submit data to or use the database, 
including patients, employers, or employee organizations 
that sponsor group health plans, health care providers, 
health insurance issuers, or third-party administrators of 
group health plans. Such members shall serve 3-year 
terms on a staggered basis. Vacancies on the Committee 
shall be filled by appointment consistent with this para-
graph not later than 3 months after the vacancy arises. 

(B) COMPOSITION.—The Committee shall be comprised 
of— 

VerDate Nov 24 2008 19:35 Feb 28, 2023 Jkt 000000 PO 00000 Frm 00378 Fmt 9001 Sfmt 9001 G:\COMP\ERISA\ERISAO1.BEL HOLC

February 28, 2023 

G:\COMP\ERISA\EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 19....XML

    
As Amended Through P.L. 117-328, Enacted December 29, 2022



379 Sec. 735 ERISA 

(i) the Assistant Secretary of Employee Benefits 
and Security Administration of the Department of 
Labor, or a designee of such Assistant Secretary; 

(ii) the Assistant Secretary for Planning and Eval-
uation of the Department of Health and Human Serv-
ices, or a designee of such Assistant Secretary; 

(iii) members appointed by the Secretary, in co-
ordination with the Secretary of Health and Human 
Services, including— 

(I) 1 member to serve as the chair of the Com-
mittee; 

(II) 1 representative of the Centers for Medi-
care & Medicaid Services; 

(III) 1 representative of the Agency for 
Healthcare Research and Quality; 

(IV) 1 representative of the Office for Civil 
Rights of the Department of Health and Human 
Services with expertise in data privacy and secu-
rity; 

(V) 1 representative of the National Center 
for Health Statistics; 

(VI) 1 representative of the Office of the Na-
tional Coordinator for Health Information Tech-
nology; and 

(VII) 1 representative of a State All-Payer 
Claims Database; 
(iv) members appointed by the Comptroller Gen-

eral of the United States, including— 
(I) 1 representative of an employer that spon-

sors a group health plan; 
(II) 1 representative of an employee organiza-

tion that sponsors a group health plan; 
(III) 1 academic researcher with expertise in 

health economics or health services research; 
(IV) 1 consumer advocate; and 
(V) 2 additional members. 

(3) REPORT.—Not later than 180 days after the date of en-
actment of this section, the Committee shall report to the Sec-
retary, the Committee on Health, Education, Labor, and Pen-
sions of the Senate, and the Committee on Energy and Com-
merce and the Committee on Education and Labor of the 
House of Representatives. Such report shall include rec-
ommendations on the establishment of the format and guid-
ance described in subsection (a). 
(c) STATE ALL PAYER CLAIMS DATABASE.—In this section, the 

term ‘‘State All Payer Claims Database’’ means, with respect to a 
State, a database that may include medical claims, pharmacy 
claims, dental claims, and eligibility and provider files, which are 
collected from private and public payers. 

(d) AUTHORIZATION OF APPROPRIATIONS.—To carry out this sec-
tion, there are authorized to be appropriated $5,000,000 for fiscal 
year 2021, to remain available until expended or, if sooner, until 
the date described in subsection (e). 
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(e) SUNSET.—Beginning on the date on which the report is sub-
mitted under subsection (b)(3), subsection (b) shall have no force or 
effect. 

PART 8—PENSION-LINKED EMERGENCY 
SAVINGS ACCOUNTS 

SEC. 801. ø1193¿ PENSION-LINKED EMERGENCY SAVINGS ACCOUNTS. 
(a) IN GENERAL.—A plan sponsor of an individual account plan 

may— 
(1) include in such individual account plan a pension- 

linked emergency savings account meeting the requirements of 
subsection (c); and 

(2)(A) offer to enroll an eligible participant in such pen-
sion-linked emergency savings account; or 

(B) automatically enroll an eligible participant in such ac-
count pursuant to an automatic contribution arrangement de-
scribed in paragraph (2) of subsection (c). 
(b) ELIGIBLE PARTICIPANT.— 

(1) IN GENERAL.—For purposes of this part, the term ‘‘eligi-
ble participant’’, with regard to an individual account plan, 
means an individual who— 

(A) meets any age, service, and other eligibility re-
quirements of the plan; and 

(B) is not a highly compensated employee. 
(2) ELIGIBLE PARTICIPANT WHO BECOMES A HIGHLY COM-

PENSATED EMPLOYEE.—Notwithstanding paragraph (1)(B), an 
individual who is enrolled in a pension-linked emergency sav-
ings account and thereafter becomes a highly compensated em-
ployee may not make further contributions to such account, but 
retains the right to withdraw any account balance of such ac-
count in accordance with subsection (c)(1)(A)(ii). 

(3) DEFINITION.—For purposes of this subsection, the term 
‘‘highly compensated employee’’ has the meaning given the 
term in section 414(q) of the Internal Revenue Code of 1986. 
(c) ACCOUNT REQUIREMENTS.— 

(1) IN GENERAL.—A pension-linked emergency savings ac-
count— 

(A) shall— 
(i) not have a minimum contribution or account 

balance requirement; 
(ii) allow for withdrawal by the participant of the 

account balance, in whole or in part at the discretion 
of the participant, at least once per calendar month 
and for distribution of such withdrawal to the partici-
pant as soon as practicable from the date on which the 
participant elects to make such withdrawal; and 

(iii) be, as selected by the plan sponsor, held as 
cash, in an interest-bearing deposit account, or in an 
investment product— 

(I) designed to— 
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(aa) maintain over the term of the invest-
ment, the dollar value that is equal to the 
amount invested in the product; and 

(bb) preserve principal and provide a rea-
sonable rate of return, whether or not such 
return is guaranteed, consistent with the need 
for liquidity; and 
(II) offered by a State- or federally-regulated 

financial institution; 
(B) may be subject to, as permitted by the Secretary, 

reasonable restrictions; and 
(C)(i) may not, for not less than the first 4 with-

drawals of funds from the account in a plan year, be sub-
ject to any fees or charges solely on the basis of such a 
withdrawal; and 

(ii) may, for any subsequent withdrawal in a plan 
year, be subject to reasonable fees or charges in connection 
with such a withdrawal, including reasonable reimburse-
ment fees imposed for the incidental costs of handling of 
paper checks. 
(2) ESTABLISHMENT AND TERMINATION OF ACCOUNT.— 

(A) ESTABLISHMENT OF ACCOUNT.—The pension-linked 
emergency savings account feature shall be included in the 
plan document of the individual account plan. Such indi-
vidual account plan shall— 

(i) separately account for contributions to the pen-
sion-linked emergency savings account of the indi-
vidual account plan and any earnings properly allo-
cable to the contributions; 

(ii) maintain separate recordkeeping with respect 
to each such pension-linked emergency savings ac-
count; and 

(iii) allow withdrawals from such account in ac-
cordance with section 402A(e)(7) of the Internal Rev-
enue Code of 1986. 
(B) TERMINATION OF ACCOUNT.—A plan sponsor may 

terminate the pension-linked emergency savings account 
feature of an individual account plan at any time. 

(d) ACCOUNT CONTRIBUTIONS.— 
(1) LIMITATION.— 

(A) IN GENERAL.—Subject to subparagraph (B), no con-
tribution shall be accepted to a pension-linked emergency 
savings account to the extent such contribution would 
cause the portion of the account balance attributable to 
participant contributions to exceed the lesser of— 

(i) $2,500; or 
(ii) an amount determined by the plan sponsor of 

the pension-linked emergency savings account. 
In the case of contributions made in taxable years begin-
ning after December 31, 2024, the Secretary shall adjust 
the amount under clause (i) at the same time and in the 
same manner as the adjustment made by the Secretary of 
the Treasury under section 415(d) of the Internal Revenue 
Code of 1986, except that the base period shall be the cal-
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endar quarter beginning July 1, 2023. Any increase under 
the preceding sentence which is not a multiple of $100 
shall be rounded to the next lowest multiple of $100. 

(B) EXCESS CONTRIBUTIONS.—To the extent any con-
tribution to the pension-linked emergency savings account 
of a participant for a taxable year would exceed the limita-
tion of subparagraph (A)— 

(i) in the case of a participant with another des-
ignated Roth account under the individual account 
plan, such plan may provide that— 

(I) the participant may elect to increase the 
participant’s contribution to such other account; 
and 

(II) in the absence of such a participant elec-
tion, the participant is deemed to have elected to 
increase the participant’s contributions to such 
other account at the rate at which contributions 
were being made to the pension-linked emergency 
savings account; and 
(ii) in any other case, such plan shall provide that 

such excess contributions will not be accepted. 
(2) AUTOMATIC CONTRIBUTION ARRANGEMENT.—For pur-

poses of this section— 
(A) IN GENERAL.—An automatic contribution arrange-

ment described in this paragraph is an arrangement under 
which an eligible participant is treated as having elected 
to have the plan sponsor make elective contributions to a 
pension-linked emergency savings account at a participant 
contribution rate that is not more than 3 percent of the 
compensation of the eligible participant, unless the eligible 
participant, at any time (subject to such reasonable ad-
vance notice as is required by the plan administrator), af-
firmatively elects to— 

(i) make contributions at a different rate or 
amount; or 

(ii) opt out of such contributions. 
(B) PARTICIPANT CONTRIBUTION RATE.—For purposes of 

an automatic contribution arrangement described in sub-
paragraph (A), the plan sponsor— 

(i) shall select a participant contribution rate 
under such automatic contribution arrangement that 
meets the requirements of subparagraph (A); and 

(ii) may amend (prior to the plan year in which an 
amendment would take effect) such rate not more 
than once annually. 

(3) DISCLOSURE BY PLAN ADMINISTRATOR OF CONTRIBU-
TIONS.— 

(A) IN GENERAL.—With respect to an individual ac-
count plan with a pension-linked emergency savings ac-
count feature, the administrator of the plan shall, not less 
than 30 days and not more than 90 days prior to date of 
the first contribution to the pension-linked emergency sav-
ings account, including any contribution under an auto-
matic contribution arrangement described in subsection 
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(d)(2), or the date of any adjustment to the participant con-
tribution rate under subsection (d)(2)(B)(ii), and not less 
than annually thereafter, shall furnish to the participant 
a notice describing— 

(i) the purpose of the account, which is for short- 
term, emergency savings; 

(ii) the limits on, and tax treatment of, contribu-
tions to the pension-linked emergency savings account 
of the participant; 

(iii) any fees, expenses, restrictions, or charges as-
sociated with such pension-linked emergency savings 
account; 

(iv) procedures for electing to make contributions 
to or opting out of the pension-linked emergency sav-
ings account, for changing participant contribution 
rates for such pension-linked emergency savings ac-
count, and for making participant withdrawals from 
such pension-linked emergency savings account, in-
cluding any limits on frequency; 

(v) as applicable, the amount of the intended con-
tribution to such pension-linked emergency savings ac-
count or the change in the percentage of the com-
pensation of the participant of such contribution; 

(vi) the amount in the emergency savings account 
and the amount or percentage of compensation that a 
participant has contributed to the pension-linked 
emergency savings account; 

(vii) the designated investment option under sub-
section (c)(1)(A)(iii) for amounts contributed to the 
pension-linked emergency savings account; 

(viii) the options under subsection (e) for the ac-
count balance of the pension-linked emergency savings 
account after termination of the employment of the 
participant or termination by the plan sponsor of the 
pension-linked emergency savings account; and 

(ix) the ability of a participant who becomes a 
highly compensated employee (as such term is defined 
in paragraph (3) of subsection (b)) to, as described in 
paragraph (2) of such subsection, withdraw any ac-
count balance from a pension-linked emergency sav-
ings account and the restriction on the ability of such 
a participant to make further contributions to the pen-
sion-linked emergency savings account. 
(B) NOTICE REQUIREMENTS.—A notice furnished to a 

participant under subparagraph (A) shall be— 
(i) sufficiently accurate and comprehensive to ap-

prise the participant of the rights and obligations of 
the participant with regard to the pension-linked 
emergency savings account of the participant; and 

(ii) written in a manner calculated to be under-
stood by the average participant. 
(C) CONSOLIDATED NOTICES.—The required notices 

under subparagraph (A) may be included with any other 
notice under this Act, including under section 404(c)(5)(B) 
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or 514(e)(3), or under section 401(k)(13)(E) or 414(w)(4) of 
the Internal Revenue Code of 1986, if such other notice is 
provided to the participant at the time required for such 
notice. 
(4) EMPLOYER MATCHING CONTRIBUTIONS TO AN INDIVIDUAL 

ACCOUNT PLAN FOR EMPLOYEE CONTRIBUTIONS TO A PENSION- 
LINKED EMERGENCY SAVINGS ACCOUNT.— 

(A) IN GENERAL.—If an employer makes any matching 
contributions to an individual account plan of which a pen-
sion-linked emergency savings account is part, subject to 
the limitations of paragraph (1)(A), the employer shall 
make matching contributions on behalf of a participant on 
account of the contributions by the participant to the pen-
sion-linked emergency savings account at the same rate as 
any other matching contribution on account of an elective 
contribution by such participant. The matching contribu-
tions shall be made to the participant’s account under the 
individual account plan that is not the pension-linked 
emergency savings account. Such matching contributions 
on account of contributions under paragraph (1)(A) shall 
not exceed the maximum account balance under paragraph 
(1)(A) for such plan year. 

(B) COORDINATION RULE.—For purposes of any applica-
ble limitation on matching contributions, any matching 
contributions made under the plan shall be treated first as 
attributable to the elective deferrals of the participant 
other than contributions to a pension-linked emergency 
savings account. 

(C) MATCHING CONTRIBUTIONS.—For purposes of sub-
paragraph (A), the term ‘‘matching contribution’’ has the 
meaning given such term in section 401(m)(4) of the Inter-
nal Revenue Code of 1986. 

(e) ACCOUNT BALANCE AFTER TERMINATION.—Upon termi-
nation of employment of the participant, or termination by the plan 
sponsor of the pension-linked emergency savings account, the pen-
sion-linked emergency savings account of such participant in an in-
dividual account plan shall— 

(1) allow, at the election of the participant, for transfer by 
the participant of the account balance of such account, in 
whole or in part, into another designated Roth account of the 
participant under the individual account plan; and 

(2) for any amounts in such account not transferred under 
paragraph (1), make such amounts available within a reason-
able time to the participant. 
(f) ANTI-ABUSE RULES.— 

(1) IN GENERAL.—A plan of which a pension-linked emer-
gency savings account is part— 

(A) may employ reasonable procedures to limit the fre-
quency or amount of matching contributions with respect 
to contributions to such account, solely to the extent nec-
essary to prevent manipulation of the rules of the plan to 
cause matching contributions to exceed the intended 
amounts or frequency; and 
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(B) shall not be required to suspend matching con-
tributions following any participant withdrawal of con-
tributions, including elective deferrals and employee con-
tributions, whether or not matched and whether or not 
made pursuant to an automatic contribution arrangement 
described in section 402A(e)(4) of the Internal Revenue 
Code of 1986. 
(2) REGULATIONS OR OTHER GUIDANCE.—The Secretary of 

the Treasury, in consultation with the Secretary of Labor, shall 
issue regulations or other guidance not later than 12 months 
after the date of the enactment of the SECURE 2.0 Act of 2022 
with respect to the anti-abuse rules described in paragraph (1). 

SEC. 802. ø1193a¿ PREEMPTION OF STATE ANTI-GARNISHMENT LAWS. 
Notwithstanding any other provision of law, this part shall su-

persede any law of a State which would directly or indirectly pro-
hibit or restrict the use of an automatic contribution arrangement, 
described in section 801(d)(2), for a pension-linked emergency sav-
ings account. The Secretary may promulgate regulations to estab-
lish minimum standards that such an arrangement would be re-
quired to satisfy in order for this subsection to apply with respect 
to such an account. 
SEC. 803. ø1193b¿ REPORTING AND DISCLOSURE REQUIREMENTS. 

The Secretary shall— 
(1) prescribe such regulations as may be necessary to ad-

dress reporting and disclosure requirements for pension-linked 
emergency savings accounts; and 

(2) seek to prevent unnecessary reporting and disclosure 
for such accounts under this Act, including for purposes of any 
reporting or disclosure related to pension plans required by 
this title or under the Internal Revenue Code of 1986. 

SEC. 804. ø1193c¿ REPORT TO CONGRESS ON EMERGENCY SAVINGS AC-
COUNTS. 

The Secretary of Labor and the Secretary of the Treasury 
shall— 

(1) conduct a study on the use of emergency savings from 
individual account plan accounts, including emergency savings 
from a pension-linked emergency savings account regarding— 

(A) whether the amount of the dollar limitation under 
section 801(d)(1)(A) is sufficient; 

(B) whether the limitation on the contribution rate 
under section 801(d)(2)(A) is appropriate; and 

(C) the extent to which plan sponsors offer such ac-
counts and participants participate in such accounts and 
the resulting impact on participant retirement savings, in-
cluding the impact on retirement savings leakage and the 
effect of such accounts on retirement plan participation by 
low- and moderate-income households; and 
(2) not later than 7 years after the date of enactment of 

the SECURE 2.0 Act of 2022, submit to Congress a report on 
the findings of the study under paragraph (1). 
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87 Title II of the Act contained amendments to the Internal Revenue Code of 1954 relating 
to retirement plans and added section 1131 of the Social Security Act (relating to notification 
of social security claimants by the Secretary of Health and Human Services with respect to de-
ferred vested benefits). For the original text of the amendments, see title II of the Employee 
Retirement Income Security Act of 1974 (Public Law 93–406; 88 Stat. 898). 

88 So in original. Caption continues to refer to the Joint Pension Task Force which was subse-
quently renamed the Joint Pension, Profit Sharing, and Employee Stock Ownership Plan Task 
Force. See note to the heading of subtitle B of title III (preceding section 3021). 

TITLE II—AMENDMENTS TO THE INTER-
NAL REVENUE CODE RELATING TO 
RETIREMENT PLANS 

øOmitted.¿ 87 

* * * * * * * 

TITLE III—JURISDICTION, ADMINISTRA-
TION, ENFORCEMENT; JOINT PEN-
SION TASK FORCE, ETC. 88 

SUBTITLE A—JURISDICTION, ADMINISTRATION, AND ENFORCEMENT 

PROCEDURES IN CONNECTION WITH THE ISSUANCE OF CERTAIN 
DETERMINATION LETTERS BY THE SECRETARY OF THE TREASURY 

SEC. 3001. ø1201¿ (a) Before issuing an advance determination 
of whether a pension, profit-sharing, or stock bonus plan, a trust 
which is a part of such a plan, or an annuity or bond purchase plan 
meets the requirements of part I of subchapter D of chapter 1 of 
the Internal Revenue Code of 1986, the Secretary of the Treasury 
shall require the person applying for the determination to provide, 
in addition to any material and information necessary for such de-
termination, such other material and information as may reason-
ably be made available at the time such application is made as the 
Secretary of Labor may require under title I of this Act for the ad-
ministration of that title. The Secretary of the Treasury shall also 
require that the applicant provide evidence satisfactory to the Sec-
retary that the applicant has notified each employee who qualifies 
as an interested party (within the meaning of regulations pre-
scribed under section 7476(b)(1) of such Code (relating to declara-
tory judgements in connection with the qualification of certain re-
tirement plans)) of the application for a determination. 

(b)(1) Whenever an application is made to the Secretary of the 
Treasury for a determination of whether a pension, profit-sharing, 
or stock bonus plan, a trust which is a part of such a plan, or an 
annuity or bond purchase plan meets the requirements of part I of 
subchapter D of chapter 1 of the Internal Revenue Code of 1986, 
the Secretary shall upon request afford an opportunity to comment 
on the application at any time within 45 days after receipt thereof 
to— 

(A) any employee or class of employee qualifying as an in-
terested party within the meaning of the regulations referred 
to in subsection (a). 
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89 The intended reference appears to be to the Pension Benefit Guaranty Corporation. 

(B) the Secretary of Labor, and 
(C) the Pension Benefit Guaranty Corporation. 

(2) The Secretary of Labor may not request an opportunity to 
comment upon such an application unless he has been requested 
in writing to do so by the Pension Benefit Guaranty Corporation 
or by the lesser of— 

(A) 10 employees, or 
(B) 10 percent of the employees 

who qualify as interested parties within the meaning of the regula-
tions referred to in subsection (a). Upon receiving such a request, 
the Secretary of Labor shall furnish a copy of the request to the 
Secretary of the Treasury within 5 days (excluding Saturdays, Sun-
days, and legal public holidays (as set forth in section 6103 of title 
5, United States Code)). 

(3) Upon receiving such a request from the Secretary of Labor, 
the Secretary of the Treasury shall furnish to the Secretary of 
Labor such information held by the Secretary of the Treasury relat-
ing to the application as the Secretary of Labor may request. 

(4) The Secretary of Labor shall, within 30 days after receiving 
a request from the Pension Benefit Guaranty Corporation or from 
the necessary number of employees who qualify as interested par-
ties, notify the Secretary of the Treasury, the Pension Benefit 
Guaranty Corporation, and such employees with respect to whether 
he is going to comment on the application to which the request re-
lates and with respect to any matters raised in such request on 
which he is not going to comment. If the Secretary of Labor indi-
cates in the notice required under the preceding sentence that he 
is not going to comment on all or part of the matters raised in such 
request, the Secretary of the Treasury shall afford the corpora-
tion 89, and such employees, an opportunity to comment on the ap-
plication with respect to any matter on which the Secretary of 
Labor has declined to comment. 

(c) The Pension Benefit Guaranty Corporation and, upon peti-
tion of a group of employees referred to in subsection (b)(2), the 
Secretary of Labor, may intervene in any action brought for declar-
atory judgment under section 7476 of the Internal Revenue Code 
of 1986 in accordance with the provisions of such section. The Pen-
sion Benefit Guaranty Corporation is permitted to bring an action 
under such section 7476 under such rules as may be prescribed by 
the United States Tax Court. 

(d) If the Secretary of the Treasury determines that a plan or 
trust to which this section applies meets the applicable require-
ments of part I of subchapter D of chapter 1 of the Internal Rev-
enue Code of 1986 and issues a determination letter to the appli-
cant, the Secretary shall notify the Secretary of Labor of his deter-
mination and furnish such information and material relating to the 
application and determination held by the Secretary of the Treas-
ury as the Secretary of Labor may request for the proper adminis-
tration of title I of this Act. The Secretary of Labor shall accept the 
determination of the Secretary of the Treasury as prima facie evi-
dence of initial compliance by the plan with the standards of parts 
2, 3, and 4 of subtitle B of title I of this Act. The determination 
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of the Secretary of the Treasury shall not be prima facie evidence 
on issues relating solely to part 4 of subtitle B of title I. If an appli-
cation for such a determination is withdrawn, or if the Secretary 
of the Treasury issues a determination that the plan or trust does 
not meet the requirements of such part I, the Secretary shall notify 
the Secretary of Labor of the withdrawal or determination. 

(e) This section does not apply with respect to an application 
for any plan received by the Secretary of the Treasury before the 
date on which section 410 of the Internal Revenue Code of 1986 ap-
plies to the plan, or on which such section will apply if the plan 
is determined by the Secretary to be a qualified plan. 

PROCEDURES WITH RESPECT TO CONTINUED COMPLIANCE WITH RE-
QUIREMENTS RELATING TO PARTICIPATION, VESTING, AND FUNDING 
STANDARDS 

SEC. 3002. ø1202¿ (a) In carrying out the provisions of part I 
of subchapter D of chapter 1 of the Internal Revenue Code of 1986 
with respect to whether a plan or a trust meets the requirements 
of section 410(a) or 411 of such Code (relating to minimum partici-
pation standards and minimum vesting standards, respectively), 
the Secretary of the Treasury shall notify the Secretary of Labor 
when the Secretary of the Treasury issues a preliminary notice of 
intent to disqualify related to the plan or trust or, if earlier, at the 
time of commencing any proceeding to determine whether the plan 
or trust satisfies such requirements. Unless the Secretary of the 
Treasury finds that the collection of a tax imposed under the Inter-
nal Revenue Code of 1986 is in jeopardy, the Secretary of the 
Treasury shall not issue a determination that the plan or trust 
does not satisfy the requirements of such section until the expira-
tion of a period of 60 days after the date on which he notifies the 
Secretary of Labor of such review. The Secretary of the Treasury, 
in his discretion, may extend the 60-day period referred to in the 
preceding sentence if he determines that such an extension would 
enable the Secretary of Labor to obtain compliance with such re-
quirements by the plan within the extension period. Except as oth-
erwise provided in this Act, the Secretary of Labor shall not gen-
erally apply part 2 of title I of this Act to any plan or trust subject 
to sections 410(a) and 411 of such Code, but shall refer alleged gen-
eral violations of the vesting or participation standards to the Sec-
retary of the Treasury. (The preceding sentence shall not apply to 
matters relating to individuals benefits.) 

(b) Unless the Secretary of the Treasury finds that the collec-
tion of a tax is in jeopardy, in carrying out the provisions of section 
4971 of the Internal Revenue Code of 1986 (relating to taxes on the 
failure to meet minimum funding standards), the Secretary of the 
Treasury shall notify the Secretary of Labor before sending a notice 
of deficiency with respect to any tax imposed under that section on 
an employer, and, in accordance with the provisions of subsection 
(d) of that section, afford the Secretary of Labor an opportunity to 
comment on the imposition of the tax in the case. The Secretary 
of the Treasury may waive the imposition of the tax imposed under 
section 4971(b) of such Code in appropriate cases. Upon receiving 
a written request from the Secretary of Labor or from the Pension 
Benefit Guaranty Corporation, the Secretary of the Treasury shall 
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cause an investigation to be commenced expeditiously with respect 
to whether the tax imposed under section 4971 of such Code should 
be applied with respect to any employer to which the request re-
lates. The Secretary of the Treasury and the Secretary of Labor 
shall consult with each other from time to time with respect to the 
provisions of section 412 of the Internal Revenue Code of 1986 (re-
lating to minimum funding standards) and with respect to the 
funding standards applicable under title I of this Act in order to 
coordinate the rules applicable under such standards. 

(c) Regulations prescribed by the Secretary of the Treasury 
under sections 410(a), 411, and 412 of the Internal Revenue Code 
of 1986 (relating to minimum participation standards, minimum 
vesting standards, and minimum funding standards, respectively) 
shall also apply to the minimum participation, vesting, and funding 
standards set forth in parts 2 and 3 of subtitle B of title I of this 
Act. Except as otherwise expressly provided in this chapter, the 
Secretary of Labor shall not prescribe other regulations under such 
parts, or apply the regulations prescribed by the Secretary of the 
Treasury under sections 410(a), 411, 412 of the Internal Revenue 
Code of 1986 and applicable to the minimum participation, vesting, 
and funding standards under such parts in a manner inconsistent 
with the way such regulations apply under sections 410(a), 411, 
and 412 of such Code. 

(d) The Secretary of Labor and the Pension Benefit Guaranty 
Corporation, before filing briefs in any case involving the construc-
tion or application of minimum participation standards, minimum 
vesting standards, or minimum funding standards under title I of 
this Act, shall afford the Secretary of the Treasury a reasonable op-
portunity to review any such brief. The Secretary of the Treasury 
shall have the right to intervene in any such case. 

(e) The Secretary of the Treasury shall consult with the Pen-
sion Benefit Guaranty Corporation with respect to any proposed or 
final regulation authorized by subpart C of part I of subchapter D 
of chapter 1 of the Internal Revenue Code of 1986, or by sections 
4241 through 4245 of this Act, before publishing any such proposed 
or final regulation. 

PROCEDURES IN CONNECTION WITH PROHIBITED TRANSACTIONS 

SEC. 3003. ø1203¿ (a) Unless the Secretary of the Treasury 
finds that the collection of a tax is in jeopardy, in carrying out the 
provisions of section 4975 of the Internal Revenue Code of 1986 (re-
lating to tax on prohibited transactions) the Secretary of the Treas-
ury shall, in accordance with the provisions of subsection (h) of 
such section, notify the Secretary of Labor before sending a notice 
of deficiency with respect to the tax imposed by subsection (a) or 
(b) of such section, and, in accordance with the provisions of sub-
section (h) of such section, afford the Secretary an opportunity to 
comment on the imposition of the tax in any case. The Secretary 
of the Treasury shall have authority to waive the imposition of the 
tax imposed under section 4975(b) in appropriate cases. Upon re-
ceiving a written request from the Secretary of Labor or from the 
Pension Benefit Guaranty Corporation, the Secretary of the Treas-
ury shall cause an investigation to be carried out with respect to 
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whether the tax imposed by section 4975 of such Code should be 
applied to any person referred to in the request. 

(b) The Secretary of the Treasury and the Secretary of Labor 
shall consult with each other from time to time with respect to the 
provisions of section 4975 of the Internal Revenue Code of 1986 (re-
lating to tax on prohibited transactions) and with respect to the 
provisions of title I of this Act relating to prohibited transactions 
and exemptions therefrom in order to coordinate the rules applica-
ble under such standards. 

(c) Whenever the Secretary of Labor obtains information indi-
cating that a party-in-interest or disqualified person is violating 
section 406 of this Act, he shall transmit such information to the 
Secretary of the Treasury. 

COORDINATION BETWEEN THE DEPARTMENT OF THE TREASURY AND 
THE DEPARTMENT OF LABOR 

SEC. 3004. ø1204¿ (a) Whenever in this Act or in any provision 
of law amended by this Act the Secretary of the Treasury and the 
Secretary of Labor are required to carry out provisions relating to 
the same subject matter (as determined by them) they shall consult 
with each other and shall develop rules, regulations, practices, and 
forms which, to the extent appropriate for the efficient administra-
tion of such provisions, are designed to reduce duplication of effort, 
duplication of reporting, conflicting or overlapping requirements, 
and the burden of compliance with such provisions by plan admin-
istrators, employers, and participants and beneficiaries. 

(b) In order to avoid unnecessary expense and duplication of 
functions among Government agencies, the Secretary of the Treas-
ury and the Secretary of Labor may make such arrangements or 
agreements for cooperation or mutual assistance in the perform-
ance of their functions under this Act, and the functions of any 
such agencies as they find to be practicable and consistent with 
law. The Secretary of the Treasury and the Secretary of Labor may 
utilize, on a reimbursable or other basis, the facilities or services, 
of any department, agency, or establishment of the United States 
or of any State or political subdivision of a State, including the 
services, of any of its employees, with the lawful consent of such 
department, agency, or establishment; and each department, agen-
cy, or establishment of the United States is authorized and directed 
to cooperate with the Secretary of the Treasury and the Secretary 
of Labor and, to the extent permitted by law, to provide such infor-
mation and facilities as they may request for their assistance in the 
performance of their functions under this Act. The Attorney Gen-
eral or his representative shall receive from the Secretary of the 
Treasury and the Secretary of Labor for appropriate action such 
evidence developed in the performance of their functions under this 
Act as may be found to warrant consideration for criminal prosecu-
tion under the provisions of this title or other Federal law. 
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90 Heading amended October 4, 1976, P.L. 94–455, title VIII, sec. 803(i)(2)(A), 90 Stat. 1590. 
91 So in original. The committee is currently named the Joint Committee on Taxation. 
92 So in original. The committee is currently named the Committee on Labor and Human Re-

sources. 

SUBTITLE B—JOINT PENSION, PROFIT-SHARING, AND EMPLOYEE 
STOCK OWNERSHIP PLAN TASK FORCE; STUDIES 90 

PART 1—JOINT PENSION, PROFIT-SHARING, AND EMPLOYEE STOCK 
OWNERSHIP PLAN TASK FORCE 

ESTABLISHMENT 

SEC. 3021. ø1221¿ The staffs of the Committee on Ways and 
Means and the Committee on Education and Labor of the House 
of Representatives, the Joint Committee on Internal Revenue Tax-
ation 91, and the Committee on Finance and the Committee on 
Labor and Public Welfare 92 of the Senate shall carry out the duties 
assigned under this title to the Joint Pension, Profit-Sharing, and 
Employee Stock Ownership Plan Task Force. By agreement among 
the chairmen of such Committees, the Joint Pension, Profit-Shar-
ing, and Employee Stock Ownership Plan Task Force shall be fur-
nished with office space, clerical personnel, and such supplies and 
equipment as may be necessary for the Joint Pension, Profit-Shar-
ing, and Employee Stock Ownership Plan Task Force to carry out 
its duties under this title. 

DUTIES 

SEC. 3022. ø1222¿ (a) The Joint Pension, Profit-Sharing, and 
Employee Stock Ownership Plan Task Force shall, within 24 
months after the date of enactment of this Act øSeptember 2, 
1974¿, make a full study and review of— 

(1) the effect of the requirements of section 411 of the In-
ternal Revenue Code of 1986 and of section 203 of this Act to 
determine the extent of discrimination, if any, among employ-
ees in various age groups resulting from the application of such 
requirements; 

(2) means of providing for the portability of pension rights 
among different pension plans; 

(3) the appropriate treatment under title IV of this Act (re-
lating to termination insurance) of plans established and main-
tained by small employers; 

(4) the broadening of stock ownership, particularly with re-
gard to employee stock ownership plans (as defined in section 
4975(e)(7) of the Internal Revenue Code of 1986 and section 
407(d)(6) of this Act) and all other alternative methods for 
broadening stock ownership to the American labor force and 
others; 

(5) the effects and desirability of the Federal preemption 
of State and local law with respect to matters relating to pen-
sion and similar plans; and 

(6) such other matter as any of the committees referred to 
in section 3021 may refer to it. 
(b) The Joint Pension, Profit-Sharing, and Employee Stock 

Ownership Plan Task Force shall report the results of its study and 
review to each of the committees referred to in section 3021. 
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93 So in original. The committee is currently named the Committee on Labor and Human Re-
sources. 

94 So in original. The committee is currently named the Committee on Labor and Human Re-
sources. 

PART 2—OTHER STUDIES 

CONGRESSIONAL STUDY 

SEC. 3031. ø1231¿ (a) The Committee on Education and Labor 
and the Committee on Ways and Means of the House of Represent-
atives and the Committee on Finance and the Committee on Labor 
and Public Welfare 93 of the Senate shall study retirement plans es-
tablished and maintained or financed (directly or indirectly) by the 
Government of the United States, by any State (including the Dis-
trict of Columbia) or political subdivision thereof, or by any agency 
or instrumentality of any of the foregoing. Such study shall include 
an analysis of— 

(1) the adequacy of existing levels of participation, vesting, 
and financing arrangements, 

(2) existing fiduciary standards, and 
(3) the necessity for Federal legislation and standards with 

respect to such plans. 
In determining whether any such plan is adequately financed, each 
committee shall consider the necessity for minimum funding stand-
ards, as well as the taxing power of the government maintaining 
the plan. 

(b) Not later than December 31, 1976, the Committee on Edu-
cation and Labor and the Committee on Ways and Means shall 
each submit to the House of Representatives the results of the 
studies conducted under this section, together with such rec-
ommendations as they deem appropriate. The Committee on Fi-
nance and the Committee on Labor and Public Welfare 94 shall 
each submit to the Senate the results of the studies conducted 
under this section together with such recommendations as they 
deem appropriate not later than such date. 

PROTECTION FOR EMPLOYEES UNDER FEDERAL PROCUREMENT, 
CONSTRUCTION, AND RESEARCH CONTRACTS AND GRANTS 

SEC. 3032. ø1232¿ (a) The Secretary of Labor shall, during the 
2–year period beginning on the date of the enactment of this Act 
øSeptember 2, 1974¿, conduct a full and complete study and inves-
tigation of the steps necessary to be taken to insure that profes-
sional, scientific, and technical personnel and others working in as-
sociated occupations employed under Federal procurement, con-
struction, or research contracts or grants will, to the extent fea-
sible, be protected against forfeitures of pension or retirement 
rights or benefits, otherwise provided, as a consequence of job 
transfers or loss of employment resulting from terminations or 
modifications of Federal contracts, grants, or procurement policies. 
The Secretary of Labor shall report the results of his study and in-
vestigation to the Congress within 2 years after the date of the en-
actment of this Act øSeptember 2, 1974¿. The Secretary of Labor 
is authorized, to the extent provided by law, to obtain the services 
of private research institutions and such other persons by contract 
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95 So in original. The committee is currently named the Committee on Labor and Human Re-
sources. 

or other arrangement as he determines necessary in carrying out 
the provisions of this section. 

(b) In the course of conducting the study and investigation de-
scribed in subsection (a), and in developing the regulations referred 
to in subsection (c), the Secretary of Labor shall consult— 

(1) with appropriate professional societies, business organi-
zations, and labor organizations, and 

(2) with the heads of interested Federal departments and 
agencies. 
(c) Within 1 year after the date on which he submits his report 

to the Congress under subsection (a), the Secretary of Labor shall, 
if he determines it to be feasible, develop regulations, which will 
provide the protection of pension and retirement rights and bene-
fits referred to in subsection (a). 

(d)(1) Any regulations developed pursuant to subsection (c) 
shall take effect if, and only if— 

(A) the Secretary of Labor, not later than the day which 
is 3 years after the date of the enactment of this Act øSep-
tember 2, 1974¿, delivers a copy of such regulations to the 
House of Representatives and a copy to the Senate, and 

(B) before the close of the 120–day period which begins on 
the day on which the copies of such regulations are delivered 
to the House of Representatives and to the Senate, neither the 
House of Representatives nor the Senate adopts, by an affirma-
tive vote of a majority of those present and voting in that 
House, a resolution of disapproval. 
(2) For purposes of this subsection, the term ‘‘resolution of dis-

approval’’ means only a resolution of either House of Congress, the 
matter after the resolving clause of which is as follows: ‘‘That the 
llll does not favor the taking effect of the regulations trans-
mitted to the Congress by the Secretary of Labor on llll’’, the 
first blank space therein being filled with the name of the resolving 
House and the second blank space therein being filled with the day 
and year. 

(3) A resolution of disapproval in the House of Representatives 
shall be referred to the Committee on Education and Labor. A reso-
lution of disapproval in the Senate shall be referred to the Com-
mittee on Labor and Public Welfare 95. 

(4)(A) If the committee to which a resolution of disapproval has 
been referred has not reported it at the end of 7 calendar days 
after its introduction, it is in order to move either to discharge the 
committee from further consideration of the resolution or to dis-
charge the committee from further consideration of any other reso-
lution of disapproval which has been referred to the committee. 

(B) A motion to discharge may be made only by an individual 
favoring the resolution, is highly privileged (except that it may not 
be made after the committee has reported a resolution of dis-
approval), and debate thereon shall be limited to not more than 1 
hour, to be divided equally between those favoring and those oppos-
ing the resolution. An amendment to the motion is not in order, 
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and it is not in order to move to reconsider the vote by which the 
motion is agreed to or disagreed to. 

(C) If the motion to discharge is agreed to or disagreed to, the 
motion may not be renewed, nor may another motion to discharge 
the committee be made with respect to any other resolution of dis-
approval. 

(5)(A) When the committee has reported, or has been dis-
charged from further consideration of, a resolution of disapproval, 
it is at any time thereafter in order (even though a previous motion 
to the same effect has been disagreed to) to move to proceed to the 
consideration of the resolution. The motion is highly privileged and 
is not debatable. An amendment to the motion is not in order, and 
it is not in order to move to reconsider the vote by which the mo-
tion is agreed to or disagreed to. 

(B) Debate on the resolution of disapproval shall be limited to 
not more than 10 hours, which shall be divided equally between 
those favoring and those opposing the resolution. A motion further 
to limit debate is not debatable. An amendment to, or motion to re-
commit, the resolution is not in order, and it is not in order to 
move to reconsider the vote by which the resolution is agreed to or 
disagreed to. 

(6)(A) Motions to postpone, made with respect to the discharge 
from committee or the consideration of a resolution of disapproval, 
and motions to proceed to the consideration of other business, shall 
be decided without debate. 

(B) Appeals from the decisions of the Chair relating to the ap-
plication of the rules of the House of Representatives or the Senate, 
as the case may be, to the procedure relating to any resolution of 
disapproval shall be decided without debate. 

(7) Whenever the Secretary of Labor transmits copies of the 
regulations to the Congress, a copy of such regulations shall be de-
livered to each House of Congress on the same day and shall be 
delivered to the Clerk of the House of Representatives if the House 
is not in session and to the Secretary of the Senate if the Senate 
is not in session. 

(8) The 120 day period referred to in paragraph (1) shall be 
computed by excluding— 

(A) the days on which either House is not in session be-
cause of an adjournment of more than 3 days to a day certain 
or an adjournment of the Congress sine die, and 

(B) any Saturday and Sunday, not excluded under sub-
paragraph (A), when either House is not in session. 
(9) This subsection is enacted by the Congress— 

(A) as an exercise of the rulemaking power of the House 
of Representatives and the Senate, respectively, and as such 
they are deemed a part of the rules of each House, respec-
tively, but applicable only with respect to the procedure to be 
followed in that House in the case of resolutions of disapproval 
described in paragraph (2); and they supersede other rules only 
to the extent that they are inconsistent therewith; and 

(B) with full recognition of the constitutional right of ei-
ther House to change the rules (so far as relating to the proce-
dures of that House) at any time, in the same manner and to 
the same extent as in the case of any other rule of that House. 
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96 This section added paragraph (35) of section 7701(a) of the Internal Revenue Code of 1986 
(relating to the definition of enrolled actuary). 

SUBTITLE C—ENROLLMENT OF ACTUARIES 

ESTABLISHMENT OF JOINT BOARD FOR THE ENROLLMENT OF 
ACTUARIES 

SEC. 3041. ø1241¿ The Secretary of Labor and the Secretary of 
the Treasury shall, not later than the last day of the first calendar 
month beginning after the date of enactment of this Act øSep-
tember 2, 1974¿, establish a Joint Board for the Enrollment of Ac-
tuaries (hereinafter in this part referred to as the ‘‘Joint Board’’). 

ENROLLMENT BY JOINT BOARD 

SEC. 3042. ø1242¿ (a) The Joint Board shall, by regulations, 
establish reasonable standards and qualifications for persons per-
forming actuarial services with respect to plans in which this Act 
applies and, upon application by any individual, shall enroll such 
individual if the Joint Board finds that such individual satisfies 
such standards and qualifications. With respect to individuals ap-
plying for enrollment before January 1, 1976, such standards and 
qualifications shall include a requirement for an appropriate period 
of responsible actuarial experience relating to pension plans. With 
respect to individuals applying for enrollment on or after January 
1, 1976, such standards and qualifications shall include— 

(1) education and training in actuarial mathematics and 
methodology, as evidenced by— 

(A) a degree in actuarial mathematics or its equivalent 
from an accredited college or university, 

(B) successful completion of an examination in actu-
arial mathematics and methodology to be given by the 
Joint Board, or 

(C) successful completion of other actuarial examina-
tions deemed adequate by the Joint Board, and 
(2) an appropriate period of responsible actuarial experi-

ence. 
Notwithstanding the preceding provisions of this subsection, the 
Joint Board may provide for the temporary enrollment for the pe-
riod ending on January 1, 1976, of actuaries under such interim 
standards as it deems adequate. 

(b) The Joint Board may, after notice and an opportunity for 
a hearing, suspend or terminate the enrollment of an individual 
under this section if the Joint Board finds that such individual— 

(1) has failed to discharge his duties under this Act, or 
(2) does not satisfy the requirements for enrollment as in 

effect at the time of his enrollment. 
The Joint Board may also, after notice and opportunity for hearing, 
suspend or terminate the temporary enrollment of an individual 
who fails to discharge his duties under this Act or who does not 
satisfy the interim enrollment standards. 

AMENDMENT OF INTERNAL REVENUE CODE 

SEC. 3043. øOmitted.¿ 96 
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TITLE IV—PLAN TERMINATION INSURANCE 

SUBTITLE A—PENSION BENEFIT GUARANTY CORPORATION 

DEFINITIONS 

SEC. 4001. ø1301¿ (a) For purposes of this title, the term— 
(1) ‘‘administrator’’ means the person or persons described 

in paragraph (16) of section 3 of this Act; 
(2) ‘‘substantial employer’’, for any plan year of a single- 

employer plan, means one or more persons— 
(A) who are contributing sponsors of the plan in such 

plan year, 
(B) who, at any time during such plan year, are mem-

bers of the same controlled group, and 
(C) whose required contributions to the plan for each 

plan year constituting one of— 
(i) the two immediately preceding plan years, or 
(ii) the first two of the three immediately pre-

ceding plan years, 
total an amount greater than or equal to 10 percent of all 
contributions required to be paid to or under the plan for 
such plan year; 
(3) ‘‘multiemployer plan’’ means a plan— 

(A) to which more than one employer is required to 
contribute, 

(B) which is maintained pursuant to one or more col-
lective bargaining agreements between one or more em-
ployee organizations and more than one employer, and 

(C) which satisfies such other requirements as the Sec-
retary of Labor may prescribe by regulation, 

except that, in applying this paragraph— 

(i) a plan shall be considered a multiemployer plan on 
and after its termination date if the plan was a multiem-
ployer plan under this paragraph for the plan year pre-
ceding such termination, and 

(ii) for any plan year which began before the date of 
the enactment of the Multiemployer Pension Plan Amend-
ments Act of 1980 øSeptember 26, 1980¿, the term ‘‘multi-
employer plan’’ means a plan described in section 414(f) of 
the Internal Revenue Code of 1986 as in effect imme-
diately before such date; 
(4) ‘‘corporation’’, except where the context clearly requires 

otherwise, means the Pension Benefit Guaranty Corporation 
established under section 4002; 

(5) ‘‘fund’’ means the appropriate fund established under 
section 4005; 

(6) ‘‘basic benefits’’ means benefits guaranteed under sec-
tion 4022 (other than under section 4022(c)), or under section 
4022A (other than under section 4022A(g)); 

(7) ‘‘non-basic benefits’’ means benefits guaranteed under 
section 4022(c) or 4022A(g); 

(8) ‘‘nonforfeitable benefit’’ means, with respect to a plan, 
a benefit for which a participant has satisfied the conditions 
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for entitlement under the plan or the requirements of this Act 
(other than submission of a formal application, retirement, 
completion of a required waiting period, or death in the case 
of a benefit which returns all or a portion of a participant’s ac-
cumulated mandatory employee contributions upon the partici-
pant’s death), whether or not the benefit may subsequently be 
reduced or suspended by a plan amendment, an occurrence of 
any condition, or operation of this Act or the Internal Revenue 
Code of 1986; 
øParagraph (9) repealed by section 108(a)(3)(A) of division O of 

Public Law 113–235.¿ 

(10) ‘‘plan sponsor’’ means, with respect to a multiemployer 
plan— 

(A) the plan’s joint board of trustees, or 
(B) if the plan has no joint board of trustees, the plan 

administrator; 
(11) ‘‘contribution base unit’’ means a unit with respect to 

which an employer has an obligation to contribute under a 
multiemployer plan, as defined in regulations prescribed by the 
Secretary of the Treasury; 

(12) ‘‘outstanding claim for withdrawal liability’’ means a 
plan’s claim for the unpaid balance of the liability determined 
under part 1 of subtitle E for which demand has been made, 
valued in accordance with regulations prescribed by the cor-
poration; 

(13) ‘‘contributing sponsor’’, of a single-employer plan, 
means a person described in section 302(b)(1) of this Act (with-
out regard to section 302(b)(2) of this Act) or section 412(b)(1) 
of the Internal Revenue Code of 1986 (without regard to sec-
tion 412(b)(2) of such Code). 

(14) in the case of a single-employer plan— 
(A) ‘‘controlled group’’ means, in connection with any 

person, a group consisting of such person and all other 
persons under common control with such person; 

(B) the determination of whether two or more persons 
are under ‘‘common control’’ shall be made under regula-
tions of the corporation which are consistent and coexten-
sive with regulations prescribed for similar purposes by 
the Secretary of the Treasury under subsections (b) and (c) 
of section 414 of the Internal Revenue Code of 1986; and 

(C)(i) notwithstanding any other provision of this title, 
during any period in which an individual possesses, di-
rectly or indirectly, the power to direct or cause the direc-
tion of the management and policies of an affected air car-
rier of which he was an accountable owner, whether 
through the ownership of voting securities, by contract, or 
otherwise, the affected air carrier shall be considered to be 
under common control not only with those persons de-
scribed in subparagraph (B), but also with all related per-
sons; and 

(ii) for purposes of this subparagraph, the term— 
(I) ‘‘affected air carrier’’ means an air carrier, as 

defined in section 101(3) of the Federal Aviation Act of 
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1958, that holds a certificate of public convenience and 
necessity under section 401 of such Act for route num-
ber 147, as of November 12, 1991; 

(II) ‘‘related person’’ means any person which was 
under common control (as determined under subpara-
graph (B)) with an affected air carrier on October 10, 
1991, or any successor to such related person; 

(III) ‘‘accountable owner’’ means any individual 
who on October 10, 1991, owned directly or indirectly 
through the application of section 318 of the Internal 
Revenue Code of 1986 more than 50 percent of the 
total voting power of the stock of an affected air car-
rier; 

(IV) ‘‘successor’’ means any person that acquires, 
directly or indirectly through the application of section 
318 of the Internal Revenue Code of 1986, more than 
50 percent of the total voting power of the stock of a 
related person, more than 50 percent of the total value 
of the securities (as defined in section 3(20) of this 
Act) of the related person, more than 50 percent of the 
total value of the assets of the related person, or any 
person into which such related person shall be merged 
or consolidated; and 

(V) ‘‘individual’’ means a living human being; 
(15) ‘‘single-employer plan’’ means any defined benefit plan 

(as defined in section 3(35)) which is not a multiemployer plan; 
(16) ‘‘benefit liabilities’’ means the benefits of employees 

and their beneficiaries under the plan (within the meaning of 
section 401(a)(2) of the Internal Revenue Code of 1986); 

(17) ‘‘amount of unfunded guaranteed benefits’’, of a partic-
ipant or beneficiary as of any date under a single-employer 
plan, means an amount equal to the excess of— 

(A) the actuarial present value (determined as of such 
date on the basis of assumptions prescribed by the cor-
poration for purposes of section 4044) of the benefits of the 
participant or beneficiary under the plan which are guar-
anteed under section 4022, over 

(B) the current value (as of such date) of the assets of 
the plan which are required to be allocated to those bene-
fits under section 4044; 
(18) ‘‘amount of unfunded benefit liabilities’’ means, as of 

any date, the excess (if any) of— 
(A) the value of the benefit liabilities under the plan 

(determined as of such date on the basis of assumptions 
prescribed by the corporation for purposes of section 4044), 
over 

(B) the current value (as of such date) of the assets of 
the plan; 
(19) ‘‘outstanding amount of benefit liabilities’’ means, with 

respect to any plan, the excess (if any) of— 
(A) the value of the benefit liabilities under the plan 

(determined as of the termination date on the basis of as-
sumptions prescribed by the corporation for purposes of 
section 4044), over 
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(B) the value of the benefit liabilities which would be 
so determined by only taking into account benefits which 
are guaranteed under section 4022 or to which assets of 
the plan are allocated under section 4044; 
(20) ‘‘person’’ has the meaning set forth in section 3(9); 
(21) ‘‘affected party’’ means, with respect to a plan— 

(A) each participant in the plan, 
(B) each beneficiary under the plan who is a bene-

ficiary of a deceased participant or who is an alternate 
payee (within the meaning of section 206(d)(3)(K)) under 
an applicable qualified domestic relations order (within the 
meaning of section 206(d)(3)(B)(i)), 

(C) each employee organization representing partici-
pants in the plan, and 

(D) the corporation, 
except that, in connection with any notice required to be pro-
vided to the affected party, if an affected party has designated, 
in writing, a person to receive such notice on behalf of the af-
fected party, any reference to the affected party shall be con-
strued to refer to such person. 
(b)(1) An individual who owns the entire interest in an unin-

corporated trade or business is treated as his own employer, and 
a partnership is treated as the employer of each partner who is an 
employee within the meaning of section 401(c)(1) of the Internal 
Revenue Code of 1986. For purposes of this title, under regulations 
prescribed by the corporation, all employees of trades or businesses 
(whether or not incorporated) which are under common control 
shall be treated as employed by a single employer and all such 
trades and businesses as a single employer. The regulations pre-
scribed under the preceding sentence shall be consistent and coex-
tensive with regulations prescribed for similar purposes by the Sec-
retary of the Treasury under section 414(c) of the Internal Revenue 
Code of 1986. 

(2) For purposes of subtitle E— 
(A) except as otherwise provided in subtitle E, contribu-

tions or other payments shall be considered made under a plan 
for a plan year if they are made within the period prescribed 
under section 412(c)(10) of the Internal Revenue Code of 1986 
(determined, in the case of a terminated plan, as if the plan 
had continued beyond the termination date), and 

(B) the term ‘‘Secretary of the Treasury’’ means the Sec-
retary of the Treasury or such Secretary’s delegate. 

PENSION BENEFIT GUARANTY CORPORATION 

SEC. 4002. ø1302¿ (a) There is established within the Depart-
ment of Labor a body corporate to be known as the Pension Benefit 
Guaranty Corporation. In carrying out its functions under this 
title, the corporation shall be administered by a Director, who shall 
be appointed by the President, by and with the advice and consent 
of the Senate, and who shall act in accordance with the policies es-
tablished by the board. The purposes of this title, which are to be 
carried out by the corporation, are— 
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(1) to encourage the continuation and maintenance of vol-
untary private pension plans for the benefit of their partici-
pants, 

(2) to provide for the timely and uninterrupted payment of 
pension benefits to participants and beneficiaries under plans 
to which this title applies, and 

(3) to maintain premiums established by the corporation 
under section 4006 at the lowest level consistent with carrying 
out its obligations under this title. 
(b) To carry out the purposes of this title, the corporation has 

the powers conferred on a nonprofit corporation under the District 
of Columbia Nonprofit Corporation Act øchapter 5 (section 29-501 
et seq.) of title 29 of the District of Columbia Code¿ and, in addi-
tion to any specific power granted to the corporation elsewhere in 
this title or under that Act, the corporation has the power— 

(1) to sue and be sued, complain and defend, in its cor-
porate name and through its own counsel, in any court, State 
or Federal; 

(2) to adopt, alter, and use a corporate seal, which shall be 
judicially noticed; 

(3) to adopt, amend, and repeal, by the board of directors, 
bylaws, rules, and regulations relating to the conduct of its 
business and the exercise of all other rights and powers grant-
ed to it by this Act and such other bylaws, rules, and regula-
tions as may be necessary to carry out the purposes of this 
title; 

(4) to conduct its business (including the carrying on of op-
erations and the maintenance of offices) and to exercise all 
other rights and powers granted to it by this Act in any State 
or other jurisdiction without regard to qualification, licensing, 
or other requirements imposed by law in such State or other 
jurisdiction; 

(5) to lease, purchase, accept gifts or donations of, or other-
wise to acquire, to own, hold, improve, use, or otherwise deal 
in or with, and to sell, convey, mortgage, pledge, lease, ex-
change, or otherwise dispose of, any property, real, personal, or 
mixed, or any interest therein wherever situated; 

(6) to appoint and fix the compensation of such officers, at-
torneys, employees, and agents as may be required, to deter-
mine their qualifications, to define their duties, and, to the ex-
tent desired by the corporation, require bonds for them and fix 
the penalty thereof, and to appoint and fix the compensation 
of experts and consultants in accordance with the provisions of 
section 3109 of title 5, United States Code; 

(7) to utilize the personnel and facilities of any other agen-
cy or department of the United States Government, with or 
without reimbursement, with the consent of the head of such 
agency or department; and 

(8) to enter into contracts, to execute instruments, to incur 
liabilities, and to do any and all others acts and things as may 
be necessary or incidental to the conduct of its business and 
the exercise of all other rights and powers granted to the cor-
poration by this Act. 
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(c) The Director shall be accountable to the board of directors. 
The Director shall serve for a term of 5 years unless removed by 
the President or the board of directors before the expiration of such 
5-year term. 

(d)(1) The board of directors of the corporation consists of the 
Secretary of the Treasury, the Secretary of Labor, and the Sec-
retary of Commerce. Members of the board shall serve without 
compensation, but shall be reimbursed for travel, subsistence, and 
other necessary expenses incurred in the performance of their du-
ties as members of the board. The Secretary of Labor is the chair-
man of the board of directors. 

(2) A majority of the members of the board of directors in office 
shall constitute a quorum for the transaction of business. The vote 
of the majority of the members present and voting at a meeting at 
which a quorum is present shall be the act of the board of direc-
tors. 

(3) Each member of the board of directors shall designate in 
writing an official, not below the level of Assistant Secretary, to 
serve as the voting representative of such member on the board. 
Such designation shall be effective until revoked or until a date or 
event specified therein. Any such representative may refer for 
board action any matter under consideration by the designating 
board member, but such representative shall not count toward es-
tablishment of a quorum as described under paragraph (2). 

(4) The Inspector General of the corporation shall report to the 
board of directors, and not less than twice a year, shall attend a 
meeting of the board of directors to provide a report on the activi-
ties and findings of the Inspector General, including with respect 
to monitoring and review of the operations of the corporation. 

(5) The General Counsel of the corporation shall— 
(A) serve as the secretary to the board of directors, and ad-

vise such board as needed; and 
(B) have overall responsibility for all legal matters affect-

ing the corporation and provide the corporation with legal ad-
vice and opinions on all matters of law affecting the corpora-
tion, except that the authority of the General Counsel shall not 
extend to the Office of Inspector General and the independent 
legal counsel of such Office. 
(6) Notwithstanding any other provision of this Act, the Office 

of Inspector General and the legal counsel of such Office are inde-
pendent of the management of the corporation and the General 
Counsel of the corporation. 

(7) The board of directors may appoint and fix the compensa-
tion of employees as may be required to enable the board of direc-
tors to perform its duties. The board of directors shall determine 
the qualifications and duties of such employees and may appoint 
and fix the compensation of experts and consultants in accordance 
with the provisions of section 3109 of title 5, United States Code. 

(e)(1) The board of directors shall meet at the call of its chair-
man, or as otherwise provided by the bylaws of the corporation, but 
in no case less than 4 times a year with not fewer than 2 members 
present. Not less than 1 meeting of the board of directors during 
each year shall be a joint meeting with the advisory committee 
under subsection (h). 
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97 The omitted provision amended section 101 of the Government Corporation Control Act 
(since recodified at section 9101 of title 31, United States Code) to add the reference to the Pen-
sion Benefit Guaranty Corporation. 

(2)(A) Except as provided in subparagraph (B), the chairman of 
the board of directors shall make available to the public the min-
utes from each meeting of the board of directors. 

(B) The minutes of a meeting of the board of directors, or a 
portion thereof, shall not be subject to disclosure under subpara-
graph (A) if the chairman reasonably determines that such min-
utes, or portion thereof, contain confidential employer information 
including information obtained under section 4010, information 
about the investment activities of the corporation, or information 
regarding personnel decisions of the corporation. 

(C) The minutes of a meeting, or portion of thereof, exempt 
from disclosure pursuant to subparagraph (B) shall be exempt from 
disclosure under section 552(b) of title 5, United States Code. For 
purposes of such section 552, this subparagraph shall be considered 
a statute described in subsection (b)(3) of such section 552. 

(f) As soon as practicable, but not later than 180 days after the 
date of enactment of this Act øSeptember 2, 1974¿, the board of di-
rectors shall adopt initial bylaws and rules relating to the conduct 
of the business of the corporation. Thereafter, the board of directors 
may alter, supplement, or repeal any existing bylaw or rule, and 
may adopt additional bylaws and rules from time to time as may 
be necessary. The chairman of the board shall cause a copy of the 
bylaws of the corporation to be published in the Federal Register 
not less often than once each year. 

(g)(1) The corporation, its property, its franchise, capital, re-
serves, surplus, and its income (including, but not limited to, any 
income of any fund established under section 4005), shall be ex-
empt from all taxation now or hereafter imposed by the United 
States (other than taxes imposed under chapter 21 of the Internal 
Revenue Code of 1986, relating to Federal Insurance Contributions 
Act ø(26 U.S.C. 3101 et seq.)¿, and chapter 23 of such Code, relat-
ing to Federal Unemployment Tax Act ø(26 U.S.C. 3301 et seq.)¿, 
or by any State or local taxing authority, except that any real prop-
erty and any tangible personal property (other than cash and secu-
rities) of the corporation shall be subject to State and local taxation 
to the same extent according to its value as other real and tangible 
personal property is taxed. 

(2) The receipts and disbursements of the corporation in the 
discharge of its functions shall be included in the totals of the 
budget of the United States Government. The United States is not 
liable for any obligation or liability incurred by the corporation. 

(3) øOmitted.¿ 97 
(h)(1) There is established an advisory committee to the cor-

poration, for the purpose of advising the corporation as to its poli-
cies and procedures relating to (A) the appointment of trustees in 
termination proceedings, (B) investment of moneys, (C) whether 
plans being terminated should be liquidated immediately or contin-
ued in operation under a trustee, (D) such other issues as the cor-
poration may request from time to time, and (E) other issues as de-
termined appropriate by the advisory committee. The advisory com-
mittee may also recommend persons for appointment as trustees in 
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termination proceedings, make recommendations with respect to 
the investment of moneys in the funds, and advise the corporation 
as to whether a plan subject to being terminated should be liq-
uidated immediately or continued in operation under a trustee. In 
the event of a vacancy or impending vacancy in the office of the 
Participant and Plan Sponsor Advocate established under section 
4004, the Advisory Committee shall, in consultation with the Direc-
tor of the corporation and participant and plan sponsor advocacy 
groups, nominate at least two but no more than three individuals 
to serve as the Participant and Plan Sponsor Advocate. 

(2) The advisory committee consists of seven members ap-
pointed, from among individuals recommended by the board of di-
rectors, by the President. Of the seven members, two shall rep-
resent the interests of employee organizations, two shall represent 
the interests of employers who maintain pension plans, and three 
shall represent the interests of the general public. The President 
shall designate one member as chairman at the time of the ap-
pointment of that member. 

(3) Members shall serve for terms of 3 years each, except that, 
of the members first appointed, one of the members representing 
the interests of employee organizations, one of the members rep-
resenting the interests of employers, and one of the members rep-
resenting the interests of the general public shall be appointed for 
terms of 2 years each, one of the members representing the inter-
ests of the general public shall be appointed for a term of 1 year, 
and the other members shall be appointed to full 3-year terms. The 
advisory committee shall meet at least six times each year and at 
such other times as may be determined by the chairman or re-
quested by any three members of the advisory committee. Not less 
than 1 meeting of the advisory committee during each year shall 
be a joint meeting with the board of directors under subsection (e). 

(4) Members shall be chosen on the basis of their experience 
with employee organizations, with employers who maintain pension 
plans, with the administration of pension plans, or otherwise on ac-
count of outstanding demonstrated ability in related fields. Of the 
members serving on the advisory committee at any time, no more 
than four shall be affiliated with the same political party. 

(5) An individual appointed to fill a vacancy occurring other 
than by the expiration of a term of office shall be appointed only 
for the unexpired term of the member he succeeds. Any vacancy oc-
curring in the office of a member of the advisory committee shall 
be filled in the manner in which that office was originally filled. 

(6) The advisory committee shall appoint and fix the compensa-
tion of such employees as it determines necessary to discharge its 
duties, including experts and consultants in accordance with the 
provisions of section 3109 of title 5, United States Code. The cor-
poration shall furnish to the advisory committee such professional, 
secretarial, and other services as the committee may request. 

(7) Members of the advisory committee shall, for each day (in-
cluding traveltime) during which they are attending meetings or 
conferences of the committee or otherwise engaged in the business 
of the committee, be compensated at a rate fixed by the corporation 
which is not in excess of the daily equivalent of the annual rate of 
basic pay in effect for grade GS–18 of the General Schedule ø(5 
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U.S.C. 5332)¿, and while away from their homes or regular places 
of business they may be allowed travel expenses, including per 
diem in lieu of subsistence, as authorized by section 5703 of title 
5, United States Code. 

(8) Chapter 10 of title 5, United States Code, does not apply 
to the advisory committee established by this subsection. 

(i) SPECIAL RULES REGARDING DISASTERS, ETC.—In the case of 
a pension or other employee benefit plan, or any sponsor, adminis-
trator, participant, beneficiary, or other person with respect to such 
plan, affected by a Presidentially declared disaster (as defined in 
section 1033(h)(3) of the Internal Revenue Code of 1986) or a ter-
roristic or military action (as defined in section 692(c)(2) of such 
Code), the corporation may, notwithstanding any other provision of 
law, prescribe, by notice or otherwise, a period of up to 1 year 
which may be disregarded in determining the date by which any 
action is required or permitted to be completed under this Act. No 
plan shall be treated as failing to be operated in accordance with 
the terms of the plan solely as the result of disregarding any period 
by reason of the preceding sentence. 

(j) CONFLICTS OF INTEREST.— 
(1) IN GENERAL.—The Director of the corporation and each 

member of the board of directors shall not participate in a deci-
sion of the corporation in which the Director or such member 
has a direct financial interest. The Director of the corporation 
shall not participate in any activities that would present a po-
tential conflict of interest or appearance of a conflict of interest 
without approval of the board of directors. 

(2) ESTABLISHMENT OF POLICY.—The board of directors 
shall establish a policy that will inform the identification of po-
tential conflicts of interests of the members of the board of di-
rectors and mitigate perceived conflicts of interest of such 
members and the Director of the corporation. 
(k) RISK MANAGEMENT OFFICER.—The corporation shall have a 

risk management officer whose duties include evaluating and miti-
gating the risk that the corporation might experience. The indi-
vidual in such position shall coordinate the risk management ef-
forts of the corporation, explain risks and controls to senior man-
agement and the board of directors of the corporation, and make 
recommendations. 

INVESTIGATORY AUTHORITY; COOPERATION WITH OTHER AGENCIES; 
CIVIL ACTIONS 

SEC. 4003. ø1303¿ (a) The corporation may make such inves-
tigations as it deems necessary to enforce any provision of this title 
or any rule or regulation thereunder, and may require or permit 
any person to file with it a statement in writing, under oath or oth-
erwise as the corporation shall determine, as to all the facts and 
circumstances concerning the matter to be investigated. The cor-
poration shall annually audit a statistically significant number of 
plans terminating under section 4041(b) to determine whether par-
ticipants and beneficiaries have received their benefit commitments 
and whether section 4050(a) has been satisfied. Each audit shall 
include a statistically significant number of participants and bene-
ficiaries. 
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(b) For the purpose of any such investigation, or any other pro-
ceeding under this title, the Director, any member of the board of 
directors of the corporation, or any officer designated by the Direc-
tor or chairman, may administer oaths and affirmations, subpena 
witnesses, compel their attendance, take evidence, and require the 
production of any books, papers, correspondence, memoranda, or 
other records which the corporation deems relevant or material to 
the inquiry. 

(c) In the case of contumacy by, or refusal to obey a subpena 
issued to, any person, the corporation may invoke the aid of any 
court of the United States within the jurisdiction of which such in-
vestigation or proceeding is carried on, or where such person re-
sides or carries on business, in requiring the attendance and testi-
mony of witnesses and the production of books, papers, correspond-
ence, memoranda, and other records. The court may issue an order 
requiring such person to appear before the corporation, or member 
or officer designated by the corporation, and to produce records or 
to give testimony related to the matter under investigation or in 
question. Any failure to obey such order of the court may be pun-
ished by the court as a contempt thereof. All process in any such 
case may be served in the judicial district in which such person is 
an inhabitant or may be found. 

(d) In order to avoid unnecessary expense and duplication of 
functions among government agencies, the corporation may make 
such arrangements or agreements for cooperation or mutual assist-
ance in the performance of its functions under this title as is prac-
ticable and consistent with law. The corporation may utilize the fa-
cilities or services of any department, agency, or establishment of 
the United States or of any State or political subdivision of a State, 
including the services of any of its employees, with the lawful con-
sent of such department, agency, or establishment. The head of 
each department, agency, or establishment of the United States 
shall cooperate with the corporation and, to the extent permitted 
by law, provide such information and facilities as it may request 
for its assistance in the performance of its functions under this 
title. The Attorney General or his representative shall receive from 
the corporation for appropriate action such evidence developed in 
the performance of its functions under this title as may be found 
to warrant consideration for criminal prosecution under the provi-
sions of this or any other Federal law. 

(e)(1) Civil actions may be brought by the corporation for ap-
propriate relief, legal or equitable or both, to enforce (A) the provi-
sions of this title, and (B) in the case of a plan which is covered 
under this title (other than a multiemployer plan) and for which 
the conditions for imposition of a lien described in section 
303(k)(1)(A) and (B) or 306(g)(1)(A) and (B) of this Act or section 
430(k)(1)(A) and (B) or 433(g)(1)(A) and (B) of the Internal Revenue 
Code of 1986 have been met, section 302 of this Act and section 412 
of such Code. 

(2) Except as otherwise provided in this title, where such an 
action is brought in a district court of the United States, it may be 
brought in the district where the plan is administered, where the 
violation took place, or where a defendant resides or may be found, 
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and process may be served in any other district where a defendant 
resides or may be found. 

(3) The district courts of the United States shall have jurisdic-
tion of actions brought by the corporation under this title without 
regard to the amount in controversy in any such action. 

ø(4) Repealed.¿ 
(5) In any action brought under this title, whether to collect 

premiums, penalties, and interest under section 4007 or for any 
other purpose, the court may award to the corporation all or a por-
tion of the costs of litigation incurred by the corporation in connec-
tion with such action. 

(6)(A) Except as provided in subparagraph (C), an action under 
this subsection may not be brought after the later of— 

(i) 6 years after the date on which the cause of action 
arose, or 

(ii) 3 years after the applicable date specified in subpara-
graph (B). 
(B)(i) Except as provided in clause (ii), the applicable date spec-

ified in this subparagraph is the earliest date on which the corpora-
tion acquired or should have acquired actual knowledge of the ex-
istence of such cause of action. 

(ii) If the corporation brings the action as a trustee, the appli-
cable date specified in this subparagraph is the date on which the 
corporation became a trustee with respect to the plan if such date 
is later than the date described in clause (i). 

(C) In the case of fraud or concealment, the period described 
in subparagraph (A)(ii) shall be extended to 6 years after the appli-
cable date specified in subparagraph (B). 

(f)(1) Except with respect to withdrawal liability disputes 
under part 1 of subtitle E, any person who is a plan sponsor, fidu-
ciary, employer, contributing sponsor, member of a contributing 
sponsor’s controlled group, participant, or beneficiary, and is ad-
versely affected by any action of the corporation with respect to a 
plan in which such person has an interest, or who is an employee 
organization representing such a participant or beneficiary so ad-
versely affected for purposes of collective bargaining with respect 
to such plan, may bring an action against the corporation for ap-
propriate equitable relief in the appropriate court. 

(2) For purposes of this subsection, the term ‘‘appropriate 
court’’ means— 

(A) the United States district court before which pro-
ceedings under section 4041 or 4042 are being conducted, 

(B) if no such proceedings are being conducted, the United 
States district court for the judicial district in which the plan 
has its principal office, or 

(C) the United States District Court for the District of Co-
lumbia. 
(3) In any action brought under this subsection, the court may 

award all or a portion of the costs and expenses incurred in connec-
tion with such action to any party who prevails or substantially 
prevails in such action. 

(4) This subsection shall be the exclusive means for bringing 
actions against the corporation under this title, including actions 
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98 So in original. Section 4049 was repealed December 22, 1987, P.L. 100–203, title IX, section 
9312(a), 101 Stat. 1330–361. 

against the corporation in its capacity as a trustee under section 
4042 or 4049. 98 

(5)(A) Except as provided in subparagraph (C), an action under 
this subsection may not be brought after the later of— 

(i) 6 years after the date on which the cause of action 
arose, or 

(ii) 3 years after the applicable date specified in subpara-
graph (B). 
(B)(i) Except as provided in clause (ii), the applicable date spec-

ified in this subparagraph is the earliest date on which the plaintiff 
acquired or should have acquired actual knowledge of the existence 
of such cause of action. 

(ii) In the case of a plaintiff who is a fiduciary bringing the ac-
tion in the exercise of fiduciary duties, the applicable date specified 
in this subparagraph is the date on which the plaintiff became a 
fiduciary with respect to the plan if such date is later than the date 
specified in clause (i). 

(C) In the case of fraud or concealment, the period described 
in subparagraph (A)(ii) shall be extended to 6 years after the appli-
cable date specified in subparagraph (B). 

(6) The district courts of the United States have jurisdiction of 
actions brought under this subsection without regard to the 
amount in controversy. 

(7) In any suit, action, or proceeding in which the corporation 
is a party, or intervenes under section 4301, in any State court, the 
corporation may, without bond or security, remove such suit, ac-
tion, or proceeding from the State court to the United States dis-
trict court for the district or division in which such suit, action, or 
proceeding is pending by following any procedure for removal now 
or hereafter in effect. 
SEC. 4004. ø1304¿ PARTICIPANT AND PLAN SPONSOR ADVOCATE. 

(a) IN GENERAL.—The board of directors of the corporation 
shall select a Participant and Plan Sponsor Advocate from the can-
didates nominated by the advisory committee to the corporation 
under section 4002(h)(1) and without regard to the provisions of 
title 5, United States Code, relating to appointments in the com-
petitive service or Senior Executive Service. 

(b) DUTIES.—The Participant and Plan Sponsor Advocate 
shall— 

(1) act as a liaison between the corporation, sponsors of de-
fined benefit pension plans insured by the corporation, and 
participants in pension plans trusteed by the corporation; 

(2) advocate for the full attainment of the rights of partici-
pants in plans trusteed by the corporation; 

(3) assist pension plan sponsors and participants in resolv-
ing disputes with the corporation; 

(4) identify areas in which participants and plan sponsors 
have persistent problems in dealings with the corporation; 

(5) to the extent possible, propose changes in the adminis-
trative practices of the corporation to mitigate problems; 
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(6) identify potential legislative changes which may be ap-
propriate to mitigate problems; and 

(7) refer instances of fraud, waste, and abuse, and viola-
tions of law to the Office of the Inspector General of the cor-
poration. 
(c) REMOVAL.—If the Participant and Plan Sponsor Advocate is 

removed from office or is transferred to another position or location 
within the corporation or the Department of Labor, the board of the 
directors of the corporation shall communicate in writing the rea-
sons for any such removal or transfer to Congress not less than 30 
days before the removal or transfer. Nothing in this subsection 
shall prohibit a personnel action otherwise authorized by law, other 
than transfer or removal. 

(d) COMPENSATION.—The annual rate of basic pay for the Par-
ticipant and Plan Sponsor Advocate shall be the same rate as the 
highest rate of basic pay established for the Senior Executive Serv-
ice under section 5382 of title 5, United States Code, or, if the 
board of directors of the corporation so determines, at a rate fixed 
under section 9503 of such title. 

(e) ANNUAL REPORT.— 
(1) IN GENERAL.—Not later than December 31 of each cal-

endar year, the Participant and Plan Sponsor Advocate shall 
report to the Health, Education, Labor, and Pensions Com-
mittee of the Senate, the Committee on Finance of the Senate, 
the Committee on Education and the Workforce of the House 
of Representatives, and the Committee on Ways and Means of 
the House of Representatives on the activities of the Office of 
the Participant and Plan Sponsor Advocate during the fiscal 
year ending during such calendar year. 

(2) CONTENT.—Each report submitted under paragraph (1) 
shall— 

(A) summarize the assistance requests received from 
participants and plan sponsors and describe the activities, 
and evaluate the effectiveness, of the Participant and Plan 
Sponsor Advocate during the preceding year; 

(B) identify significant problems the Participant and 
Plan Sponsor Advocate has identified; 

(C) include specific legislative and regulatory changes 
to address the problems; and 

(D) identify any actions taken to correct problems 
identified in any previous report. 
(3) CONCURRENT SUBMISSION.—The Participant and Plan 

Sponsor Advocate shall submit a copy of each report to the Sec-
retary of Labor, the Director of the corporation, and any other 
appropriate official at the same time such report is submitted 
to the committees of Congress under paragraph (1). 

ESTABLISHMENT OF PENSION BENEFIT GUARANTY FUNDS 

SEC. 4005. ø1305¿ (a) There are established on the books of the 
Treasury of the United States four revolving funds to be used by 
the corporation in carrying out its duties under this title. One of 
the funds shall be used with respect to basic benefits guaranteed 
under section 4022, one of the funds shall be used with respect to 
basic benefits guaranteed under section 4022A, one of the funds 
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99 Section 776(b)(2) of P.L. 103–465 (108 Stat. 5048) amended this subparagraph by inserting 
‘‘or benefits payable under section 4050’’ after ‘‘section 4022A’’. The amendment instructions 
probably should have been to insert after ‘‘section 4022 or 4022A’’. 

shall be used with respect to nonbasic benefits guaranteed under 
section 4022 (if any), and the remaining fund shall be used with 
respect to nonbasic benefits guaranteed under section 4022A (if 
any), other than subsection (g)(2) thereof (if any). Whenever in this 
title reference is made to the term ‘‘fund’’ the reference shall be 
considered to refer to the appropriate fund established under this 
subsection. 

(b)(1) Each fund established under this section shall be cred-
ited with the appropriate portion of— 

(A) premiums, penalties, interest, and charges collected 
under this title, 

(B) the value of the assets of a plan administered under 
section 4042 by a trustee to the extent that they exceed the li-
abilities of such plan, 

(C) the amount of any employer liability payments under 
subtitle D, to the extent that such payments exceed liabilities 
of the plan (taking into account all other plan assets), 

(D) earnings on investments of the fund or on assets cred-
ited to the fund under this subsection, 

(E) attorney’s fees awarded to the corporation, and 
(F) receipts from any other operations under this title. 

(2) Subject to the provisions of subsection (a), each fund shall 
be available— 

(A) for making such payments as the corporation deter-
mines are necessary to pay benefits guaranteed under section 
4022 or 4022A 99, 

(B) to purchase assets from a plan being terminated by the 
corporation when the corporation determines such purchase 
will best protect the interests of the corporation, participants 
in the plan being terminated, and other insured plans, 

(C) to pay the operational and administrative expenses of 
the corporation, including reimbursement of the expenses in-
curred by the Department of the Treasury in maintaining the 
funds, and the Comptroller General in auditing the corpora-
tion, and 

(D) to pay to participants and beneficiaries the estimated 
amount of benefits which are guaranteed by the corporation 
under this title and the estimated amount of other benefits to 
which plan assets are allocated under section 4044, under sin-
gle-employer plans which are unable to pay benefits when due 
or which are abandoned. 
(3)(A) Whenever the corporation determines that the moneys of 

any fund are in excess of current needs, it may request the invest-
ment of such amounts as it determines advisable by the Secretary 
of the Treasury in obligations issued or guaranteed by the United 
States. 

(B) Notwithstanding subparagraph (A)— 
(i) the amounts of premiums received under section 4006 

with respect to the fund to be used for basic benefits under sec-
tion 4022A in a fiscal year in the period beginning with fiscal 
year 2016 and ending with fiscal year 2020 shall be placed in 
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a noninterest-bearing account within such fund in the fol-
lowing amounts: 

(I) for fiscal year 2016, $108,000,000; 
(II) for fiscal year 2017, $111,000,000; 
(III) for fiscal year 2018, $113,000,000; 
(IV) for fiscal year 2019, $149,000,000; and 
(V) for fiscal year 2020, $296,000,000; 

(ii) premiums received in fiscal years specified in sub-
clauses (I) through (V) of clause (i) shall be allocated in order 
first to the noninterest-bearing account in the amount specified 
and second to any other accounts within such fund; and 

(iii) financial assistance, as provided under section 4261, 
shall be withdrawn proportionately from the noninterest-bear-
ing and other accounts within the fund. 
øSubsection (c) was repealed by section 40234(a) of Division D 

of Public Law 112–141¿ 

(d)(1) A fifth fund shall be established for the reimbursement 
of uncollectible withdrawal liability under section 4222, and shall 
be credited with the appropriate— 

(A) premiums, penalties, and interest charges collected 
under this title, and 

(B) earnings on investments of the fund or on assets cred-
ited to the fund. 

The fund shall be available to make payments pursuant to the sup-
plemental program established under section 4222, including those 
expenses and other charges determined to be appropriate by the 
corporation. 

(2) The corporation may invest amounts of the fund in such ob-
ligations as the corporation considers appropriate. 

(e)(1) A sixth fund shall be established for the supplemental 
benefit guarantee program provided under section 4022A(g)(2). 

(2) Such fund shall be credited with the appropriate— 
(A) premiums, penalties, and interest charges collected 

under section 4022A(g)(2), and 
(B) earnings on investments of the fund or on assets cred-

ited to the fund. 
The fund shall be available for making payments pursuant to the 
supplemental benefit guarantee program established under section 
4022A(g)(2), including those expenses and other charges deter-
mined to be appropriate by the corporation. 

(3) The corporation may invest amounts of the fund in such ob-
ligations as the corporation considers appropriate. 

(f)(1) A seventh fund shall be established and credited with— 
(A) premiums, penalties, and interest charges collected 

under section 4006(a)(3)(A)(i) (not described in subparagraph 
(B)) to the extent attributable to the amount of the premium 
in excess of $8.50, 

(B) premiums, penalties, and interest charges collected 
under section 4006(a)(3)(E), and 

(C) earnings on investments of the fund or on assets cred-
ited to the fund. 
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(2) Amounts in the fund shall be available for transfer to other 
funds established under this section with respect to a single-em-
ployer plan but shall not be available to pay— 

(A) administrative costs of the corporation, or 
(B) benefits under any plan which was terminated before 

October 1, 1988, 
unless no other amounts are available for such payment. 

(3) The corporation may invest amounts of the fund in such ob-
ligations as the corporation considers appropriate. 

(g)(1) Amounts in any fund established under this section may 
be used only for the purposes for which such fund was established 
and may not be used to make loans to (or on behalf of) any other 
fund or to finance any other activity of the corporation. 

(2) Any repayment to the corporation of any amount paid out 
of any fund in connection with a multiemployer plan shall be de-
posited in such fund. 

(h) Any stock in a person liable to the corporation under this 
title which is paid to the corporation by such person or a member 
of such person’s controlled group in satisfaction of such person’s li-
ability under this title may be voted only by the custodial trustees 
or outside money managers of the corporation. 

(i)(1) An eighth fund shall be established for special financial 
assistance to multiemployer pension plans, as provided under sec-
tion 4262, and to pay for necessary administrative and operating 
expenses of the corporation relating to such assistance. 

(2) There is appropriated from the general fund such amounts 
as are necessary for the costs of providing financial assistance 
under section 4262 and necessary administrative and operating ex-
penses of the corporation. The eighth fund established under this 
subsection shall be credited with amounts from time to time as the 
Secretary of the Treasury, in conjunction with the Director of the 
Pension Benefit Guaranty Corporation, determines appropriate, 
from the general fund of the Treasury, but in no case shall such 
transfers occur after September 30, 2030. 

PREMIUM RATES 

SEC. 4006. ø1306¿ (a)(1) The corporation shall prescribe such 
schedules of premium rates and bases for the application of those 
rates as may be necessary to provide sufficient revenue to the fund 
for the corporation to carry out its functions under this title. The 
premium rates charged by the corporation for any period shall be 
uniform for all plans, other than multiemployer plans, insured by 
the corporation with respect to basic benefits guaranteed by it 
under section 4022, and shall be uniform for all multiemployer 
plans with respect to basic benefits guaranteed by it under section 
4022A. 

(2) The corporation shall maintain separate schedules of pre-
mium rates, and bases for the application of those rates, for— 

(A) basic benefits guaranteed by it under section 4022 for 
single-employer plans, 

(B) basic benefits guaranteed by it under section 4022A for 
multiemployer plans, 

(C) nonbasic benefits guaranteed by it under section 4022 
for single-employer plans, 

VerDate Nov 24 2008 19:35 Feb 28, 2023 Jkt 000000 PO 00000 Frm 00411 Fmt 9001 Sfmt 9001 G:\COMP\ERISA\ERISAO1.BEL HOLC

February 28, 2023 

G:\COMP\ERISA\EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 19....XML

    
As Amended Through P.L. 117-328, Enacted December 29, 2022



412 Sec. 4006 ERISA 

100 Two commas in subclause (III) so in law. 
101 The margins of subclauses (VI)-(VIII) are so in law. 

(D) nonbasic benefits guaranteed by it under section 4022A 
for multiemployer plans, and 

(E) reimbursements of uncollectible withdrawal liability 
under section 4222. 

The corporation may revise such schedules whenever it determines 
that revised schedules are necessary. Except as provided in section 
4022A(f), in order to place a revised schedule described in subpara-
graph (A) or (B) in effect, the corporation shall proceed in accord-
ance with subsection (b)(1), and such schedule shall apply only to 
plan years beginning more than 30 days after the date on which 
a joint resolution approving such revised schedule is enacted. 

(3)(A) Except as provided in subparagraph (C), the annual pre-
mium rate payable to the corporation by all plans for basic benefits 
guaranteed under this title is— 

(i) in the case of a single-employer plan other than a CSEC 
plan (as defined in section 210(f)(1)) an amount for each indi-
vidual who is a participant in such plan during the plan year 
equal to the sum of the additional premium (if any) determined 
under subparagraph (E) and— 

(I) for plan years beginning after December 31, 2005, 
and before January 1, 2013, $30; 

(II) for plan years beginning after December 31, 2012, 
and before January 1, 2014, $42; 

(III) for plan years beginning after December 31, 2013 
and before January 1, 2015,, 100 $49. 

(IV) for plan years beginning after December 31, 2014, 
and before January 1, 2016, $57; 

(V) for plan years beginning after December 31, 2015, 
and before January 1, 2017, $64; 

(VI) 101 for plan years beginning after Decem-
ber 31, 2016, and before January 1, 2018, $69; 

(VII) for plan years beginning after December 
31, 2017, and before January 1, 2019, $74; and 

(VIII) for plan years beginning after Decem-
ber 31, 2018, $80. 

(ii) in the case of a multiemployer plan, for the plan year 
within which the date of enactment of the Multiemployer Pen-
sion Plan Amendments Act of 1980 øSeptember 26, 1980¿ falls, 
an amount for each individual who is a participant in such 
plan for such plan year equal to the sum of— 

(I) 50 cents, multiplied by a fraction the numerator of 
which is the number of months in such year ending on or 
before such date and the denominator of which is 12, and 

(II) $1.00, multiplied by a fraction equal to 1 minus 
the fraction determined under clause (i), 
(iii) in the case of a multiemployer plan, for plan years be-

ginning after the date of enactment of the Multiemployer Pen-
sion Plan Amendments Act of 1980 øSeptember 26, 1980¿, and 
before January 1, 2006, an amount equal to— 

(I) $1.40 for each participant, for the first, second, 
third, and fourth plan years, 
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102 Double comma so in law. See amendment made by section 9704(c)(1)(A)(i) of Public Law 
117-2. 

(II) $1.80 for each participant, for the fifth and sixth 
plan years, 

(III) $2.20 for each participant, for the seventh and 
eighth plan years, and 

(IV) $2.60 for each participant, for the ninth plan year, 
and for each succeeding plan year, 
(iv) in the case of a multiemployer plan, for plan years be-

ginning after December 31, 2005, and before January 1, 2013, 
$8.00 for each individual who is a participant in such plan dur-
ing the applicable plan year, 

(v) in the case of a multiemployer plan, for plan years be-
ginning after December 31, 2012, and before January 1, 2015, 
$12.00 for each individual who is a participant in such plan 
during the applicable plan year, 

(vi) in the case of a multiemployer plan, for plan years be-
ginning after December 31, 2014,, 102 and before January 1, 
2031 $26 for each individual who is a participant in such plan 
during the applicable plan year, 

(vii) in the case of a CSEC plan (as defined in section 
210(f)(1)), for plan years beginning after December 31, 2018, 
for each individual who is a participant in such plan during 
the plan year an amount equal to the sum of— 

(I) the additional premium (if any) determined under 
subparagraph (E), and 

(II) $19, or 
(viii) in the case of a multiemployer plan, for plan years 

beginning after December 31, 2030, $52 for each individual 
who is a participant in such plan during the applicable plan 
year. 
(B) The corporation may prescribe by regulation the extent to 

which the rate described in subparagraph (A)(i) applies more than 
once for any plan year to an individual participating in more than 
one plan maintained by the same employer, and the corporation 
may prescribe regulations under which the rate described in clause 
(iii) or (iv) of subparagraph (A) will not apply to the same partici-
pant in any multiemployer plan more than once for any plan year. 

(C)(i) If the sum of— 
(I) the amounts in any fund for basic benefits guaranteed 

for multiemployer plans, and 
(II) the value of any assets held by the corporation for pay-

ment of basic benefits guaranteed for multiemployer plans, 
is for any calendar year less than 2 times the amount of basic 
benefits guaranteed by the corporation under this title for mul-
tiemployer plans which were paid out of any such fund or as-
sets during the preceding calendar year, the annual premium 
rates under subparagraph (A) shall be increased to the next 
highest premium level necessary to insure that such sum will 
be at least 2 times greater than such amount during the fol-
lowing calendar year. 
(ii) If the board of directors of the corporation determines that 

an increase in the premium rates under subparagraph (A) is nec-
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103 There is no punctuation at the end of subclause (II). It probably should read ‘‘$400; and’’. 

essary to provide assistance to plans which are receiving assistance 
under section 4261 and to plans the board finds are reasonably 
likely to require such assistance, the board may order such in-
crease in the premium rates. 

(iii) The maximum annual premium rate which may be estab-
lished under this subparagraph is $2.60 for each participant. 

(iv) The provisions of this subparagraph shall not apply if the 
annual premium rate is increased to a level in excess of $2.60 per 
participant under any other provisions of this title. 

(D)(i) Not later than 120 days before the date on which an in-
crease under subparagraph (C)(ii) is to become effective, the cor-
poration shall publish in the Federal Register a notice of the deter-
mination described in subparagraph (C)(ii), the basis for the deter-
mination, the amount of the increase in the premium, and the an-
ticipated increase in premium income that would result from the 
increase in the premium rate. The notice shall invite public com-
ment, and shall provide for a public hearing if one is requested. 
Any such hearing shall be commenced not later than 60 days be-
fore the date on which the increase is to become effective. 

(ii) The board of directors shall review the hearing record es-
tablished under clause (i) and shall, not later than 30 days before 
the date on which the increase is to become effective, determine 
(after consideration of the comments received) whether the amount 
of the increase should be changed and shall publish its determina-
tion in the Federal Register. 

(E)(i) Except as provided in subparagraph (I), the additional 
premium determined under this subparagraph with respect to any 
plan for any plan year— 

(I) shall be an amount equal to the amount determined 
under clause (ii) divided by the number of participants in such 
plan as of the close of the preceding plan year; 

(II) in the case of plan years beginning in a calendar year 
after 2012 and before 2016, shall not exceed $400 and 103 

(III) in the case of plan years beginning in a calendar year 
after 2015, shall not exceed $500. 
(ii) The amount determined under this clause for any plan year 

shall be an amount equal to the applicable dollar amount under 
paragraph (8) for each $1,000 (or fraction thereof) of unfunded vest-
ed benefits under the plan as of the close of the preceding plan 
year. 

(iii) Except as provided in clause (v), for purposes of clause (ii), 
the term ‘‘unfunded vested benefits’’ means, for a plan year, the ex-
cess (if any) of— 

(I) the funding target of the plan as determined under sec-
tion 303(d) for the plan year by only taking into account vested 
benefits and by using the interest rate described in clause (iv), 
over 

(II) the fair market value of plan assets for the plan year 
which are held by the plan on the valuation date. 
(iv) The interest rate used in valuing benefits for purposes of 

subclause (I) of clause (iii) shall be equal to the first, second, or 
third segment rate for the month preceding the month in which the 
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104 Margin of clause (v) is so in law. 

plan year begins, which would be determined under section 
303(h)(2)(C) (notwithstanding any regulations issued by the cor-
poration, determined by not taking into account any adjustment 
under clause (iv) thereof) if section 303(h)(2)(D) were applied by 
using the monthly yields for the month preceding the month in 
which the plan year begins on investment grade corporate bonds 
with varying maturities and in the top 3 quality levels rather than 
the average of such yields for a 24-month period. 

(v) 104 For purposes of clause (ii), in the case of a 
CSEC plan (as defined in section 210(f)(1)), the term ‘‘un-
funded vested benefits’’ means, for plan years beginning 
after December 31, 2018, the excess (if any) of— 

(I) the funding liability of the plan as determined 
under section 306(j)(5)(C) for the plan year by only 
taking into account vested benefits, over 

(II) the fair market value of plan assets for the 
plan year which are held by the plan on the valuation 
date. 

(F) For each plan year beginning in a calendar year after 2006 
and before 2013, there shall be substituted for the premium rate 
specified in clause (i) of subparagraph (A) an amount equal to the 
greater of— 

(i) the product derived by multiplying the premium rate 
specified in clause (i) of subparagraph (A) by the ratio of— 

(I) the national average wage index (as defined in sec-
tion 209(k)(1) of the Social Security Act) for the first of the 
2 calendar years preceding the calendar year in which 
such plan year begins, to 

(II) the national average wage index (as so defined) for 
2004 (2012 in the case of plan years beginning after cal-
endar year 2014); and 
(ii) the premium rate in effect under clause (i) of subpara-

graph (A) for plan years beginning in the preceding calendar 
year. 

If the amount determined under this subparagraph is not a mul-
tiple of $1, such product shall be rounded to the nearest multiple 
of $1. 

(G) For each plan year beginning in a calendar year after 2019, 
there shall be substituted for the premium rate specified in clause 
(i) of subparagraph (A) an amount equal to the greater of— 

(i) the product derived by multiplying the premium rate 
specified in clause (i) of subparagraph (A) by the ratio of— 

(I) the national average wage index (as defined in sec-
tion 209(k)(1) of the Social Security Act) for the first of the 
2 calendar years preceding the calendar year in which 
such plan year begins, to 

(II) the national average wage index (as so defined) for 
2017; and 
(ii) the premium rate in effect under clause (i) of subpara-

graph (A) for plan years beginning in the preceding calendar 
year. 
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If the amount determined under this subparagraph is not a mul-
tiple of $1, such product shall be rounded to the nearest multiple 
of $1. 

(H) For each plan year beginning in a calendar year after 2006, 
there shall be substituted for the premium rate specified in clause 
(iv) of subparagraph (A) an amount equal to the greater of— 

(i) the product derived by multiplying the premium rate 
specified in clause (iv) of subparagraph (A) by the ratio of— 

(I) the national average wage index (as defined in sec-
tion 209(k)(1) of the Social Security Act) for the first of the 
2 calendar years preceding the calendar year in which 
such plan year begins, to 

(II) the national average wage index (as so defined) for 
2004; and 
(ii) the premium rate in effect under clause (iv) of subpara-

graph (A) for plan years beginning in the preceding calendar 
year. 

If the amount determined under this subparagraph is not a mul-
tiple of $1, such product shall be rounded to the nearest multiple 
of $1. 

(I)(i) In the case of an employer who has 25 or fewer employees 
on the first day of the plan year, the additional premium deter-
mined under subparagraph (E) for each participant shall not ex-
ceed $5 multiplied by the number of participants in the plan as of 
the close of the preceding plan year. 

(ii) For purposes of clause (i), whether an employer has 25 or 
fewer employees on the first day of the plan year is determined by 
taking into consideration all of the employees of all members of the 
contributing sponsor’s controlled group. In the case of a plan main-
tained by two or more contributing sponsors, the employees of all 
contributing sponsors and their controlled groups shall be aggre-
gated for purposes of determining whether the 25-or-fewer-employ-
ees limitation has been satisfied. 

(J) For each plan year beginning in a calendar year after 2013, 
there shall be substituted for the premium rate specified in clause 
(v) of subparagraph (A) an amount equal to the greater of— 

(i) the product derived by multiplying the premium rate 
specified in clause (v) of subparagraph (A) by the ratio of— 

(I) the national average wage index (as defined in sec-
tion 209(k)(1) of the Social Security Act) for the first of the 
2 calendar years preceding the calendar year in which 
such plan year begins, to 

(II) the national average wage index (as so defined) for 
2011; and 
(ii) the premium rate in effect under clause (v) of subpara-

graph (A) for plan years beginning in the preceding calendar 
year. 

If the amount determined under this subparagraph is not a mul-
tiple of $1, such product shall be rounded to the nearest multiple 
of $1. 

(K) For each plan year beginning in a calendar year after 2013 
and before 2016, there shall be substituted for the dollar amount 
specified in subclause (II) of subparagraph (E)(i) an amount equal 
to the greater of— 
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(i) the product derived by multiplying such dollar amount 
by the ratio of— 

(I) the national average wage index (as defined in sec-
tion 209(k)(1) of the Social Security Act) for the first of the 
2 calendar years preceding the calendar year in which 
such plan year begins, to 

(II) the national average wage index (as so defined) for 
2011; and 
(ii) such dollar amount for plan years beginning in the pre-

ceding calendar year. 
If the amount determined under this subparagraph is not a mul-
tiple of $1, such product shall be rounded to the nearest multiple 
of $1. 

(L) For each plan year beginning in a calendar year after 2016, 
there shall be substituted for the dollar amount specified in sub-
clause (III) of subparagraph (E)(i) an amount equal to the greater 
of— 

(i) the product derived by multiplying such dollar amount 
by the ratio of— 

(I) the national average wage index (as defined in sec-
tion 209(k)(1) of the Social Security Act) for the first of the 
2 calendar years preceding the calendar year in which 
such plan year begins, to 

(II) the national average wage index (as so defined) for 
2014; and 
(ii) such dollar amount for plan years beginning in the pre-

ceding calendar year. 
If the amount determined under this subparagraph is not a mul-
tiple of $1, such product shall be rounded to the nearest multiple 
of $1. 

(M) For each plan year beginning in a calendar year after 
2015, there shall be substituted for the dollar amount specified in 
clause (vi) of subparagraph (A) an amount equal to the greater of— 

(i) the product derived by multiplying such dollar amount 
by the ratio of— 

(I) the national average wage index (as defined in sec-
tion 209(k)(1) of the Social Security Act) for the first of the 
2 calendar years preceding the calendar year in which 
such plan year begins, to 

(II) the national average wage index (as so defined) for 
2013; and 
(ii) such dollar amount for plan years beginning in the pre-

ceding calendar year. 
If the amount determined under this subparagraph is not a mul-
tiple of $1, such product shall be rounded to the nearest multiple 
of $1. 

(N) For each plan year beginning in a calendar year after 2031, 
there shall be substituted for the dollar amount specified in clause 
(viii) of subparagraph (A) an amount equal to the greater of— 

(i) the product derived by multiplying such dollar amount 
by the ratio of— 

(I) the national average wage index (as defined in sec-
tion 209(k)(1) of the Social Security Act) for the first of the 
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2 calendar years preceding the calendar year in which 
such plan year begins, to 

(II) the national average wage index (as so defined) for 
2029; and 
(ii) such dollar amount for plan years beginning in the pre-

ceding calendar year. 
If the amount determined under this subparagraph is not a 
multiple of $1, such product shall be rounded to the nearest 
multiple of $1. 
(4) The corporation may prescribe, subject to the enactment of 

a joint resolution in accordance with this section or section 
4022A(f), alternative schedules of premium rates, and bases for the 
application of those rates, for basic benefits guaranteed by it under 
sections 4022 and 4022A based, in whole or in part, on the risks 
insured by the corporation in each plan. 

(5)(A) In carrying out its authority under paragraph (1) to es-
tablish schedules of premium rates, and bases for the application 
of those rates, for nonbasic benefits guaranteed under sections 
4022 and 4022A the premium rates charged by the corporation for 
any period for nonbasic benefits guaranteed shall— 

(i) be uniform by category of nonbasic benefits guaranteed, 
(ii) be based on the risks insured in each category, and 
(iii) reflect the experience of the corporation (including ex-

perience which may be reasonably anticipated) in guaranteeing 
such benefits. 
(B) Notwithstanding subparagraph (A), premium rates charged 

to any multiemployer plan by the corporation for any period for 
supplemental guarantees under section 4022A(g)(2) may reflect any 
reasonable considerations which the corporation determines to be 
appropriate. 

(6)(A) In carrying out its authority under paragraph (1) to es-
tablish premium rates and bases for basic benefits guaranteed 
under section 4022 with respect to single-employer plans, the cor-
poration shall establish such rates and bases in coverage schedules 
in accordance with the provisions of this paragraph. 

(B) The corporation may establish annual premiums for single- 
employer plans composed of the sum of— 

(i) a charge based on a rate applicable to the excess, if any, 
of the present value of the basic benefits of the plan which are 
guaranteed over the value of the assets of the plan, not in ex-
cess of 0.1 percent, and 

(ii) an additional charge based on a rate applicable to the 
present value of the basic benefits of the plan which are guar-
anteed. 

The rate for the additional charge referred to in clause (ii) shall be 
set by the corporation for every year at a level which the corpora-
tion estimates will yield total revenue approximately equal to the 
total revenue to be derived by the corporation from the charges re-
ferred to in clause (i) of this subparagraph. 

(C) The corporation may establish annual premiums for single- 
employer plans based on— 

(i) the number of participants in a plan, but such premium 
rates shall not exceed the rates described in paragraph (3), 
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(ii) unfunded basic benefits guaranteed under this title, 
but such premium rates shall not exceed the limitations appli-
cable to charges referred to in subparagraph (B)(i), or 

(iii) total guaranteed basic benefits, but such premium 
rates shall not exceed the rates for additional charges referred 
to in subparagraph (B)(ii). 

If the corporation uses two or more of the rate bases described in 
this subparagraph, the premium rates shall be designed to produce 
approximately equal amounts of aggregate premium revenue from 
each of the rate bases used. 

(D) For purposes of this paragraph, the corporation shall by 
regulation define the terms ‘‘value of assets’’ and ‘‘present value of 
the benefits of the plan which are guaranteed’’ in a manner con-
sistent with the purposes of this title and the provisions of this sec-
tion. 

(7) PREMIUM RATE FOR CERTAIN TERMINATED SINGLE-EM-
PLOYER PLANS.— 

(A) IN GENERAL.—If there is a termination of a single-em-
ployer plan under clause (ii) or (iii) of section 4041(c)(2)(B) or 
section 4042, there shall be payable to the corporation, with re-
spect to each applicable 12-month period, a premium at a rate 
equal to $1,250 multiplied by the number of individuals who 
were participants in the plan immediately before the termi-
nation date. Such premium shall be in addition to any other 
premium under this section. 

(B) SPECIAL RULE FOR PLANS TERMINATED IN BANKRUPTCY 
REORGANIZATION.—In the case of a single-employer plan termi-
nated under section 4041(c)(2)(B)(ii) or under section 4042 dur-
ing pendency of any bankruptcy reorganization proceeding 
under chapter 11 of title 11, United States Code, or under any 
similar law of a State or a political subdivision of a State (or 
a case described in section 4041(c)(2)(B)(i) filed by or against 
such person has been converted, as of such date, to such a case 
in which reorganization is sought), subparagraph (A) shall not 
apply to such plan until the date of the discharge or dismissal 
of such person in such case. 

(C) APPLICABLE 12-MONTH PERIOD.—For purposes of sub-
paragraph (A)— 

(i) IN GENERAL.—The term ‘‘applicable 12-month pe-
riod’’ means— 

(I) the 12-month period beginning with the first 
month following the month in which the termination 
date occurs, and 

(II) each of the first two 12-month periods imme-
diately following the period described in subclause (I). 
(ii) PLANS TERMINATED IN BANKRUPTCY REORGANIZA-

TION.—In any case in which the requirements of subpara-
graph (B) are met in connection with the termination of 
the plan with respect to 1 or more persons described in 
such subparagraph, the 12-month period described in 
clause (i)(I) shall be the 12-month period beginning with 
the first month following the month which includes the 
earliest date as of which each such person is discharged or 

VerDate Nov 24 2008 19:35 Feb 28, 2023 Jkt 000000 PO 00000 Frm 00419 Fmt 9001 Sfmt 9001 G:\COMP\ERISA\ERISAO1.BEL HOLC

February 28, 2023 

G:\COMP\ERISA\EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 19....XML

    
As Amended Through P.L. 117-328, Enacted December 29, 2022



420 Sec. 4006 ERISA 

dismissed in the case described in such clause in connec-
tion with such person. 
(D) COORDINATION WITH SECTION 4007.— 

(i) Notwithstanding section 4007— 
(I) premiums under this paragraph shall be due 

within 30 days after the beginning of any applicable 
12-month period, and 

(II) the designated payor shall be the person who 
is the contributing sponsor as of immediately before 
the termination date. 
(ii) The fifth sentence of section 4007(a) shall not 

apply in connection with premiums determined under this 
paragraph. 
(8) APPLICABLE DOLLAR AMOUNT FOR VARIABLE RATE PRE-

MIUM.—For purposes of paragraph (3)(E)(ii)— 
(A) IN GENERAL.—Except as provided in subpara-

graphs (B), (C), and (E), the applicable dollar amount shall 
be— 

(i) $9 for plan years beginning in a calendar year 
before 2015; 

(ii) for plan years beginning in calendar year 
2015, the amount in effect for plan years beginning in 
2014 (determined after application of subparagraph 
(C)); 

(iii) for plan years beginning after calendar year 
2015, the amount in effect for plan years beginning in 
2015 (determined after application of subparagraph 
(C)); 

(iv) for plan years beginning after calendar year 
2016, the amount in effect for plan years beginning in 
2016 (determined after application of subparagraph 
(C)); 

(v) for plan years beginning after calendar year 
2017, the amount in effect for plan years beginning in 
2017 (determined after application of subparagraph 
(C)); 

(vi) for plan years beginning after calendar year 
2018, the amount in effect for plan years beginning in 
2018 (determined after application of subparagraph 
(C)); 

(vii) for plan years beginning after calendar year 
2019, the amount in effect for plan years beginning in 
2019 (determined after application of subparagraph 
(C)); and 

(viii) for plan years beginning after calendar year 
2023, $52. 
(B) ADJUSTMENT FOR INFLATION.—For each plan year 

beginning in a calendar year after 2012 and before 2024, 
there shall be substituted for the applicable dollar amount 
specified under subparagraph (A) an amount equal to the 
greater of— 

(i) the product derived by multiplying such appli-
cable dollar amount for plan years beginning in that 
calendar year by the ratio of— 
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105 The formatting (or casing) of the amendment made by section 501(b)(1)(A) of Public Law 
114–74 to the heading of subparagraph (C) was carried out to reflect the probable intent of Con-
gress. 

(I) the national average wage index (as de-
fined in section 209(k)(1) of the Social Security 
Act) for the first of the 2 calendar years preceding 
the calendar year in which such plan year begins, 
to 

(II) the national average wage index (as so de-
fined) for the base year; and 
(ii) such applicable dollar amount in effect for plan 

years beginning in the preceding calendar year. 
If the amount determined under this subparagraph is not 
a multiple of $1, such product shall be rounded to the 
nearest multiple of $1. 

(C) 105ADDITIONAL INCREASES.—The applicable dollar 
amount determined under subparagraph (A) (after the ap-
plication of subparagraph (B)) shall be increased— 

(i) in the case of plan years beginning in calendar 
year 2014, by $4; 

(ii) in the case of plan years beginning in calendar 
year 2015, by $10; 

(iii) in the case of plan years beginning in cal-
endar year 2016, by $5; 

(iv) in the case of plan years beginning in calendar 
year 2017, by $3; 

(v) in the case of plan years beginning in calendar 
year 2018, by $4; and 

(vi) in the case of plan years beginning in calendar 
year 2019, by $4. 
(D) BASE YEAR.—For purposes of subparagraph (B), 

the base year is— 
(i) 2010, in the case of plan years beginning in cal-

endar year 2013 or 2014; 
(ii) 2012, in the case of plan years beginning in 

calendar year 2015; 
(iii) 2013, in the case of plan years beginning after 

calendar year 2015; 
(iv) 2014, in the case of plan years beginning after 

calendar year 2016; 
(v) 2015, in the case of plan years beginning after 

calendar year 2017; 
(vi) 2016, in the case of plan years beginning after 

calendar year 2018; and 
(vii) 2017, in the case of plan years beginning 

after calendar year 2019 and before 2024. 
(E) CSEC PLANS.—In the case of a CSEC plan (as de-

fined in section 210(f)(1)), the applicable dollar amount 
shall be $9. 

(b)(1) In order to place a revised schedule (other than a sched-
ule described in subsection (a)(2)(C), (D), or (E)) in effect, the cor-
poration shall transmit the proposed schedule, its proposed effec-
tive date, and the reasons for its proposal to the Committee on 
Ways and Means and the Committee on Education and Labor of 
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the House of Representatives, and to the Committee on Finance 
and the Committee on Labor and Human Resources of the Senate. 

(2) The succeeding paragraphs of this subsection are enacted 
by Congress as an exercise of the rulemaking power of the Senate 
and the House of Representatives, respectively, and as such they 
shall be deemed a part of the rules of each House, respectively, but 
applicable only with respect to the procedure to be followed in that 
House in the case of resolutions described in paragraph (3). They 
shall supersede other rules only to the extent that they are incon-
sistent therewith. They are enacted with full recognition of the con-
stitutional right of either House to change the rules (so far as relat-
ing to the procedure of that House) at any time, in the same man-
ner and to the same extent as in the case of any rule of that House. 

(3) For the purpose of the succeeding paragraphs of this sub-
section, ‘‘resolution’’ means only a joint resolution, the matter after 
the resolving clause of which is as follows: ‘‘The proposed revised 
schedule transmitted to Congress by the Pension Benefit Guaranty 
Corporation on llllll is hereby approved.’’, the blank space 
therein being filled with the date on which the corporation’s mes-
sage proposing the rate was delivered. 

(4) A resolution shall be referred to the Committee on Ways 
and Means and the Committee on Education and Labor of the 
House of Representatives and to the Committee on Finance and the 
Committee on Labor and Human Resources of the Senate. 

(5) If a committee to which has been referred a resolution has 
not reported it before the expiration of 10 calendar days after its 
introduction, it shall then (but not before) be in order to move to 
discharge the committee from further consideration of that resolu-
tion, or to discharge the committee from further consideration of 
any other resolution with respect to the proposed adjustment which 
has been referred to the committee. The motion to discharge may 
be made only by a person favoring the resolution, shall be highly 
privileged (except that it may not be made after the committee has 
reported a resolution with respect to the same proposed rate), and 
debate thereon shall be limited to not more than 1 hour, to be di-
vided equally between those favoring and those opposing the reso-
lution. An amendment to the motion is not in order, and it is not 
in order to move to reconsider the vote by which the motion is 
agreed to or disagreed to. If the motion to discharge is agreed to 
or disagreed to, the motion may not be renewed, nor may another 
motion to discharge the committee be made with respect to any 
other resolution with respect to the same proposed rate. 

(6) When a committee has reported, or has been discharged 
from further consideration of a resolution, it is at any time there-
after in order (even though a previous motion to the same effect 
has been disagreed to) to move to proceed to the consideration of 
the resolution. The motion is highly privileged and is not debat-
able. An amendment to the motion is not in order, and it is not in 
order to move to reconsider the vote by which the motion is agreed 
to or disagreed to. Debate on the resolution shall be limited to not 
more than 10 hours, which shall be divided equally between those 
favoring and those opposing the resolution. A motion further to 
limit debate is not debatable. An amendment to, or motion to re-
commit, the resolution is not in order, and it is not in order to 
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move to reconsider the vote by which the resolution is agreed to or 
disagreed to. 

(7) Motions to postpone, made with respect to the discharge 
from committee, or the consideration of, a resolution and motions 
to proceed to the consideration of other business shall be decided 
without debate. Appeals from the decisions of the Chair relating to 
the application of the rules of the Senate or the House of Rep-
resentatives, as the case may be, to the procedure relating to a res-
olution shall be decided without debate. 

(c)(1) Except as provided in subsection (a)(3), and subject to 
paragraph (2), the rate for all plans for basic benefits guaranteed 
under this title with respect to plan years ending after September 
2, 1974, is— 

(A) in the case of each plan which was not a multiemployer 
plan in a plan year— 

(i) with respect to each plan year beginning before 
January 1, 1978, an amount equal to $1 for each indi-
vidual who was a participant in such plan during the plan 
year, 

(ii) with respect to each plan year beginning after De-
cember 31, 1977, and before January 1, 1986, an amount 
equal to $2.60 for each individual who was a participant 
in such plan during the plan year, and 

(iii) with respect to each plan year beginning after De-
cember 31, 1985, and before January 1, 1988, an amount 
equal to $8.50 for each individual who was a participant 
in such plan during the plan year, and 

(iv) with respect to each plan year beginning after De-
cember 31, 1987, and before January 1, 1991, an amount 
equal to $16 for each individual who was a participant in 
such plan during the plan year, and 
(B) in the case of each plan which was a multiemployer 

plan in a plan year, an amount equal to 50 cents for each indi-
vidual who was a participant in such plan during the plan 
year. 
(2) The rate applicable under this subsection for the plan year 

preceding September 1, 1975, is the product of— 
(A) the rate described in the preceding sentence; and 
(B) a fraction— 

(i) the numerator of which is the number of calendar 
months in the plan year which ends after September 2, 
1974, and before the date on which the new plan year com-
mences, and 

(ii) the denominator of which is 12. 

PAYMENT OF PREMIUMS 

SEC. 4007. ø1307¿ (a) The designated payor of each plan shall 
pay the premiums imposed by the corporation under this title with 
respect to that plan when they are due. Premiums under this title 
are payable at the time, and on an estimated, advance, or other 
basis, as determined by the corporation. Premiums imposed by this 
title on the date of enactment øSeptember 2, 1974¿ (applicable to 
that portion of any plan year during which such date occurs) are 
due within 30 days after such date. Premiums imposed by this title 
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on the first plan year commencing after the date of enactment of 
this Act øSeptember 2, 1974¿ are due within 30 days after such 
plan year commences. Premiums shall continue to accrue until a 
plan’s assets are distributed pursuant to a termination procedure, 
or until a trustee is appointed pursuant to section 4042, whichever 
is earlier. The corporation may waive or reduce premiums for a 
multiemployer plan for any plan year during which such plan re-
ceives financial assistance from the corporation under section 4261, 
except that any amount so waived or reduced shall be treated as 
financial assistance under such section. 

(b)(1) If any basic benefit premium is not paid when it is due 
the corporation is authorized to assess a late payment charge of not 
more than 100 percent of the premium payment which was not 
timely paid. The preceding sentence shall not apply to any payment 
of premium made within 60 days after the date on which payment 
is due, if before such date, the designated payor obtains a waiver 
from the corporation based upon a showing of substantial hardship 
arising from the timely payment of the premium. The corporation 
is authorized to grant a waiver under this subsection upon applica-
tion made by the designated payor, but the corporation may not 
grant a waiver if it appears that the designated payor will be un-
able to pay the premium within 60 days after the date on which 
it is due. If any premium is not paid by the last date prescribed 
for a payment, interest on the amount of such premium at the rate 
imposed under section 6601(a) of the Internal Revenue Code of 
1986 (relating to interest on underpayment, nonpayment, or exten-
sions of time for payment of tax) shall be paid for the period from 
such last date to the date paid. 

(2) The corporation is authorized to pay, subject to regulations 
prescribed by the corporation, interest on the amount of any over-
payment of premium refunded to a designated payor. Interest 
under this paragraph shall be calculated at the same rate and in 
the same manner as interest is calculated for underpayments 
under paragraph (1). 

(c) If any designated payor fails to pay a premium when due, 
the corporation is authorized to bring a civil action in any district 
court of the United States within the jurisdiction of which the plan 
assets are located, the plan is administered, or in which a defend-
ant resides or is found for the recovery of the amount of the pre-
mium penalty, and interest, and process may be served in any 
other district. The district courts of the United States shall have 
jurisdiction over actions brought under this subsection by the cor-
poration without regard to the amount in controversy. 

(d) The corporation shall not cease to guarantee basic benefits 
on account of the failure of a designated payor to pay any premium 
when due. 

(e)(1) For purposes of this section, the term ‘‘designated payor’’ 
means— 

(A) the contributing sponsor or plan administrator in the 
case of a single-employer plan, and 

(B) the plan administrator in the case of a multiemployer 
plan. 
(2) If the contributing sponsor of any single-employer plan is 

a member of a controlled group, each member of such group shall 
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be jointly and severally liable for any premiums required to be paid 
by such contributing sponsor. For purposes of the preceding sen-
tence, the term ‘‘controlled group’’ means any group treated as a 
single employer under subsection (b), (c), (m), or (o) of section 414 
of the Internal Revenue Code of 1986. 

REPORT BY THE CORPORATION 

SEC. 4008. ø1308¿ (a) As soon as practicable after the close of 
each fiscal year the corporation shall transmit to the President and 
the Congress a report relative to the conduct of its business under 
this title for that fiscal year. The report shall include financial 
statements setting forth the finances of the corporation at the end 
of such fiscal year and the result of its operations (including the 
source and application of its funds) for the fiscal year and shall in-
clude an actuarial evaluation of the expected operations and status 
of the funds established under section 4005 for the next five years 
(including a detailed statement of the actuarial assumptions and 
methods used in making such evaluation). 

(b) The report under subsection (a) shall include— 
(1) a summary of the Pension Insurance Modeling System 

microsimulation model, including the specific simulation pa-
rameters, specific initial values, temporal parameters, and pol-
icy parameters used to calculate the financial statements for 
the corporation; 

(2) a comparison of— 
(A) the average return on investments earned with re-

spect to assets invested by the corporation for the year to 
which the report relates; and 

(B) an amount equal to 60 percent of the average re-
turn on investment for such year in the Standard & Poor’s 
500 Index, plus 40 percent of the average return on invest-
ment for such year in the Lehman Aggregate Bond Index 
(or in a similar fixed income index); and 
(3) a statement regarding the deficit or surplus for such 

year that the corporation would have had if the corporation 
had earned the return described in paragraph (2)(B) with re-
spect to assets invested by the corporation. 

PORTABILITY ASSISTANCE 

SEC. 4009. ø1309¿ The corporation shall provide advice and as-
sistance to individuals with respect to evaluating the economic de-
sirability of establishing individual retirement accounts or other 
forms of individual retirement savings for which a deduction is al-
lowable under section 219 of the Internal Revenue Code of 1986 
and with respect to evaluating the desirability, in particular cases, 
of transferring amounts representing an employee’s interest in a 
qualified plan to such an account upon the employee’s separation 
from service with an employer. 
SEC. 4010. ø1310¿ AUTHORITY TO REQUIRE CERTAIN INFORMATION. 

(a) INFORMATION REQUIRED.—Each person described in sub-
section (b) shall provide the corporation annually, on or before a 
date specified by the corporation in regulations, with— 
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(1) such records, documents, or other information that the 
corporation specifies in regulations as necessary to determine 
the liabilities and assets of plans covered by this title; and 

(2) copies of such person’s audited (or, if unavailable, 
unaudited) financial statements, and such other financial infor-
mation as the corporation may prescribe in regulations. 
(b) PERSONS REQUIRED TO PROVIDE INFORMATION.—The per-

sons covered by subsection (a) are each contributing sponsor, and 
each member of a contributing sponsor’s controlled group, of a sin-
gle-employer plan covered by this title, if— 

(1) the funding target attainment percentage (as defined in 
subsection (d)) at the end of the preceding plan year of a plan 
maintained by the contributing sponsor or any member of its 
controlled group is less than 80 percent; 

(2) the conditions for imposition of a lien described in sec-
tion 303(k)(1)(A) and (B) or 306(g)(1)(A) and (B) of this Act or 
section 430(k)(1)(A) and (B) or 433(g)(1)(A) and (B) of the Inter-
nal Revenue Code of 1986 have been met with respect to any 
plan maintained by the contributing sponsor or any member of 
its controlled group; or 

(3) minimum funding waivers in excess of $1,000,000 have 
been granted with respect to any plan maintained by the con-
tributing sponsor or any member of its controlled group, and 
any portion thereof is still outstanding. 
(c) INFORMATION EXEMPT FROM DISCLOSURE REQUIREMENTS.— 

Any information or documentary material submitted to the cor-
poration pursuant to this section shall be exempt from disclosure 
under section 552 of title 5, United States Code, and no such infor-
mation or documentary material may be made public, except as 
may be relevant to any administrative or judicial action or pro-
ceeding. Nothing in this section is intended to prevent disclosure 
to either body of Congress or to any duly authorized committee or 
subcommittee of the Congress. 

(d) ADDITIONAL INFORMATION REQUIRED.— 
(1) IN GENERAL.—The information submitted to the cor-

poration under subsection (a) shall include— 
(A) the amount of benefit liabilities under the plan de-

termined using the assumptions used by the corporation in 
determining liabilities; 

(B) the funding target of the plan determined as if the 
plan has been in at-risk status for at least 5 plan years; 
and 

(C) the funding target attainment percentage of the 
plan. 
(2) DEFINITIONS.—For purposes of this subsection: 

(A) FUNDING TARGET.—The term ‘‘funding target’’ has 
the meaning provided under section 303(d)(1). 

(B) FUNDING TARGET ATTAINMENT PERCENTAGE.—The 
term ‘‘funding target attainment percentage’’ has the 
meaning provided under section 303(d)(2). 

(C) AT-RISK STATUS.—The term ‘‘at-risk status’’ has 
the meaning provided in section 303(i)(4). 
(3) PENSION STABILIZATION DISREGARDED.—For purposes of 

this section, the segment rates used in determining the fund-

VerDate Nov 24 2008 19:35 Feb 28, 2023 Jkt 000000 PO 00000 Frm 00426 Fmt 9001 Sfmt 9001 G:\COMP\ERISA\ERISAO1.BEL HOLC

February 28, 2023 

G:\COMP\ERISA\EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 19....XML

    
As Amended Through P.L. 117-328, Enacted December 29, 2022



427 Sec. 4021 ERISA 

106 The extra open parenthesis after ‘‘302(h)’’ is so in law. 

ing target and funding target attainment percentage shall be 
determined by not taking into account any adjustment under 
section 302(h)((2)(C)(iv) 106. 
(e) NOTICE TO CONGRESS.—The corporation shall, on an annual 

basis, submit to the Committee on Health, Education, Labor, and 
Pensions and the Committee on Finance of the Senate and the 
Committee on Education and the Workforce and the Committee on 
Ways and Means of the House of Representatives, a summary re-
port in the aggregate of the information submitted to the corpora-
tion under this section. 

Subtitle B—Coverage 

PLANS COVERED 

SEC. 4021. ø1321¿ (a) Except as provided in subsection (b), this 
title applies to any plan (including a successor plan) which, for a 
plan year— 

(1) is an employee pension benefit plan (as defined in para-
graph (2) of section 3 of this Act) established or maintained— 

(A) by an employer engaged in commerce or in any in-
dustry or activity affecting commerce, or 

(B) by any employee organization, or organization rep-
resenting employees, engaged in commerce or in any in-
dustry or activity affecting commerce, or 

(C) by both, 
which has, in practice, met the requirements of part I of sub-
chapter D of chapter 1 of the Internal Revenue Code of 1986 
(as in effect for the preceding 5 plan years of the plan) applica-
ble to plans described in paragraph (2) for the preceding 5 plan 
years; or 

(2) is, or has been determined by the Secretary of the 
Treasury to be, a plan described in section 401(a) of the Inter-
nal Revenue Code of 1986, or which meets, or has been deter-
mined by the Secretary of the Treasury to meet, the require-
ments of section 404(a)(2) of such Code. 

For purposes of this title, a successor plan is considered to be a 
continuation of a predecessor plan. For this purpose, unless other-
wise specifically indicated in this title, a successor plan is a plan 
which covers a group of employees which includes substantially the 
same employees as a previously established plan, and provides sub-
stantially the same benefits as that plan provided. 

(b) This section does not apply to any plan— 
(1) which is an individual account plan, as defined in para-

graph (34) of section 3 of this Act, 
(2) established and maintained for its employees by the 

Government of the United States, by the government of any 
State or political subdivision thereof, or by any agency or in-
strumentality of any of the foregoing, or to which the Railroad 
Retirement Act of 1935 ø(45 U.S.C. 215 note et seq.)¿ or 1937 
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107 By reason of the reassignment of functions under Reorganization Plan No. 4 of 1978, some 
references in title I to the ‘‘Secretary’’ are construed to be references to the Secretary of the 
Treasury. 

108 So in law. There is no punctuation at the end of subsection (b)(2). 

øRailroad Retirement Act of 1974 (45 U.S.C. 231 et seq.)¿ 107 
applies and which is financed by contributions required under 
that Act, or which is described in the last sentence of section 
3(32) 108 

(3) which is a church plan as defined in section 414(e) of 
the Internal Revenue Code of 1986, unless that plan has made 
an election under section 410(d) of such Code, and has notified 
the corporation in accordance with procedures prescribed by 
the corporation, that it wishes to have the provisions of this 
part apply to it, 

(4)(A) established and maintained by a society, order, or 
association described in section 501(c)(8) or (9) of the Internal 
Revenue Code of 1986, if no part of the contributions to or 
under the plan is made by employers of participants in the 
plan, or 

(B) of which a trust described in section 501(c)(18) of such 
Code is a part; 

(5) which has not at any time after the date of enactment 
of this Act øSeptember 2, 1974¿, provided for employer con-
tributions; 

(6) which is unfunded and which is maintained by an em-
ployer primarily for the purpose of providing deferred com-
pensation for a select group of management or highly com-
pensated employees; 

(7) which is established and maintained outside of the 
United States primarily for the benefit of individuals substan-
tially all of whom are nonresident aliens; 

(8) which is maintained by an employer solely for the pur-
pose of providing benefits for certain employees in excess of the 
limitations on contributions and benefits imposed by section 
415 of the Internal Revenue Code of 1986 on plans to which 
that section applies, without regard to whether the plan is 
funded, and, to the extent that a separable part of a plan (as 
determined by the corporation) maintained by an employer is 
maintained for such purpose, that part shall be treated for pur-
poses of this title, as a separate plan which is an excess benefit 
plan; 

(9) which is established and maintained exclusively for 
substantial owners; 

(10) of an international organization which is exempt from 
taxation under the International Organizations Immunities Act 
ø(22 U.S.C. 288 et seq.)¿; 

(11) maintained solely for the purpose of complying with 
applicable workmen’s compensation laws or unemployment 
compensation or disability insurance laws; 

(12) which is a defined benefit plan, to the extent that it 
is treated as an individual account plan under paragraph 
(35)(B) of section 3 of this Act; or 

(13) established and maintained by a professional service 
employer which does not at any time after the date of enact-
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ment of this Act øSeptember 2, 1974¿ have more than 25 ac-
tive participants in the plan. 
(c)(1) For purposes of subsection (b)(1), the term ‘‘individual ac-

count plan’’ does not include a plan under which a fixed benefit is 
promised if the employer or his representative participated in the 
determination of that benefit. 

(2) For purposes of this paragraph and for purposes of sub-
section (b)(13)— 

(A) the term ‘‘professional service employer’’ means any 
proprietorship, partnership, corporation, or other association or 
organization (i) owned or controlled by professional individuals 
or by executors or administrators of professional individuals, 
(ii) the principal business of which is the performance of pro-
fessional services, and 

(B) the term ‘‘professional individuals’’ includes but is not 
limited to, physicians, dentists, chiropractors, osteopaths, op-
tometrists, other licensed practitioners of the healing arts, at-
torneys at law, public accountants, public engineers, architects, 
draftsmen, actuaries, psychologists, social or physical sci-
entists, and performing artists. 
(3) In the case of a plan established and maintained by more 

than one professional service employer, the plan shall not be treat-
ed as a plan described in subsection (b)(13) if, at any time after the 
date of enactment of this Act øSeptember 2, 1974¿ the plan has 
more than 25 active participants. 

(d) For purposes of subsection (b)(9), the term ‘‘substantial 
owner’’ means an individual who, at any time during the 60-month 
period ending on the date the determination is being made— 

(1) owns the entire interest in an unincorporated trade or 
business, 

(2) in the case of a partnership, is a partner who owns, di-
rectly or indirectly, more than 10 percent of either the capital 
interest or the profits interest in such partnership, or 

(3) in the case of a corporation, owns, directly or indirectly, 
more than 10 percent in value of either the voting stock of that 
corporation or all the stock of that corporation. 

For purposes of paragraph (3), the constructive ownership rules of 
section 1563(e) of the Internal Revenue Code of 1986 (other than 
paragraph (3)(C) thereof) shall apply, including the application of 
such rules under section 414(c) of such Code. 

SINGLE-EMPLOYER PLAN BENEFITS GUARANTEED 

SEC. 4022. ø1322¿ (a) Subject to the limitations contained in 
subsection (b), the corporation shall guarantee, in accordance with 
this section, the payment of all nonforfeitable benefits (other than 
benefits becoming nonforfeitable solely on account of the termi-
nation of a plan) under a single-employer plan which terminates at 
a time when this title applies to it. 

(b)(1) Except to the extent provided in paragraph (7)— 
(A) no benefits provided by a plan which has been in effect 

for less than 60 months at the time the plan terminates shall 
be guaranteed under this section, and 

(B) any increase in the amount of benefits under a plan re-
sulting from a plan amendment which was made, or became ef-
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fective, whichever is later, within 60 months before the date on 
which the plan terminates shall be disregarded. 
(2) For purposes of this subsection, the time a successor plan 

(within the meaning of section 4021(a)) has been in effect includes 
the time a previously established plan (within the meaning of sec-
tion 4021(a)) was in effect. For purposes of determining what bene-
fits are guaranteed under this section in the case of a plan to which 
section 4021 does not apply on the day after the date of enactment 
of this Act øthe day after September 2, 1974¿, the 60-month period 
referred to in paragraph (1) shall be computed beginning on the 
first date on which such section does apply to the plan. 

(3) The amount of monthly benefits described in subsection (a) 
provided by a plan, which are guaranteed under this section with 
respect to a participant, shall not have an actuarial value which ex-
ceeds the actuarial value of a monthly benefit in the form of a life 
annuity commencing at age 65 equal to the lesser of— 

(A) his average monthly gross income from his employer 
during the 5 consecutive calendar year period (or, if less, dur-
ing the number of calendar years in such period in which he 
actively participates in the plan) during which his gross income 
from that employer was greater than during any other such pe-
riod with that employer determined by dividing 1⁄12 of the sum 
of all such gross income by the number of such calendar years 
in which he had such gross income, or 

(B) $750 multiplied by a fraction, the numerator of which 
is the contribution and benefit base (determined under section 
230 of the Social Security Act ø(42 U.S.C. 430)¿) in effect at 
the time the plan terminates and the denominator of which is 
such contribution and benefit base in effect in the calendar 
year 1974. 

The provisions of this paragraph do not apply to non-basic benefits. 
The maximum guaranteed monthly benefit shall not be reduced 
solely on account of the age of a participant in the case of a benefit 
payable by reason of disability that occurred on or before the termi-
nation date, if the participant demonstrates to the satisfaction of 
the corporation that the Social Security Administration has deter-
mined that the participant satisfies the definition of disability 
under title II or XVI of the Social Security Act, and the regulations 
thereunder. If a benefit payable by reason of disability is converted 
to an early or normal retirement benefit for reasons other than a 
change in the health of the participant, such early or normal retire-
ment benefit shall be treated as a continuation of the benefit pay-
able by reason of disability and this subparagraph shall continue 
to apply. 

(4)(A) The actuarial value of a benefit, for purposes of this sub-
section, shall be determined in accordance with regulations pre-
scribed by the corporation. 

(B) For purposes of paragraph (3)— 
(i) the term ‘‘gross income’’ means ‘‘earned income’’ within 

the meaning of section 911(b) of the Internal Revenue Code of 
1986 (determined without regard to any community property 
laws), 

(ii) in the case of a participant in a plan under which con-
tributions are made by more than one employer, amounts re-
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ceived as gross income from any employer under that plan 
shall be aggregated with amounts received from any other em-
ployer under that plan during the same period, and 

(iii) any non-basic benefit shall be disregarded. 
(5)(A) For purposes of this paragraph, the term ‘‘majority 

owner’’ means an individual who, at any time during the 60-month 
period ending on the date the determination is being made— 

(i) owns the entire interest in an unincorporated trade or 
business, 

(ii) in the case of a partnership, is a partner who owns, di-
rectly or indirectly, 50 percent or more of either the capital in-
terest or the profits interest in such partnership, or 

(iii) in the case of a corporation, owns, directly or indi-
rectly, 50 percent or more in value of either the voting stock 
of that corporation or all the stock of that corporation. 

For purposes of clause (iii), the constructive ownership rules of sec-
tion 1563(e) of the Internal Revenue Code of 1986 (other than para-
graph (3)(C) thereof) shall apply, including the application of such 
rules under section 414(c) of such Code. 

(B) In the case of a participant who is a majority owner, the 
amount of benefits guaranteed under this section shall equal the 
product of— 

(i) a fraction (not to exceed 1) the numerator of which is 
the number of years from the later of the effective date or the 
adoption date of the plan to the termination date, and the de-
nominator of which is 10, and 

(ii) the amount of benefits that would be guaranteed under 
this section if the participant were not a majority owner. 
(6)(A) No benefits accrued under a plan after the date on which 

the Secretary of the Treasury issues notice that he has determined 
that any trust which is a part of a plan does not meet the require-
ments of section 401(a) of the Internal Revenue Code of 1986, or 
that the plan does not meet the requirements of section 404(a)(2) 
of such Code, are guaranteed under this section unless such deter-
mination is erroneous. This subparagraph does not apply if the Sec-
retary subsequently issues a notice that such trust meets the re-
quirements of section 401(a) of such Code or that the plan meets 
the requirements of section 404(a)(2) of such Code and if the Sec-
retary determines that the trust or plan has taken action necessary 
to meet such requirements during the period between the issuance 
of the notice referred to in the preceding sentence and the issuance 
of the notice referred to in this sentence. 

(B) No benefits accrued under a plan after the date on which 
an amendment of the plan is adopted which causes the Secretary 
of the Treasury to determine that any trust under the plan has 
ceased to meet the requirements of section 401(a) of the Internal 
Revenue Code of 1986 or that the plan has ceased to meet the re-
quirements of section 404(a)(2) of such Code, are guaranteed under 
this section unless such determination is erroneous. This subpara-
graph shall not apply if the amendment is revoked as of the date 
it was first effective or amended to comply with such requirements. 

(7) Benefits described in paragraph (1) are guaranteed only to 
the extent of the greater of— 
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109 Margin so in law. Section 403 of the Pension Protection Act of 2006 provides that the provi-
sions are not applicable to certain benefit increases prior to June 30, 2005 under agreements 
approved by the PBGC prior to June 30, 2005. 

110 So in law. See amendment made by section 408(b)(1) of Public Law 109–280 (120 Stat. 
931). 

(A) 20 percent of the amount which, but for the fact that 
the plan or amendment has not been in effect for 60 months 
or more, would be guaranteed under this section, or 

(B) $20 per month, 
multiplied by the number of years (but not more than 5) the plan 
or amendment, as the case may be, has been in effect. In deter-
mining how many years a plan or amendment has been in effect 
for purposes of this paragraph, the first 12 months beginning with 
the date on which the plan or amendment is made or first becomes 
effective (whichever is later) constitutes one year, and each con-
secutive period of 12 months thereafter constitutes an additional 
year. This paragraph does not apply to benefits payable under a 
plan unless the corporation finds substantial evidence that the plan 
was terminated for a reasonable business purpose and not for the 
purpose of obtaining the payment of benefits by the corporation 
under this title. 

(8) 109 If an unpredictable contingent event benefit (as de-
fined in section 206(g)(1)) is payable by reason of the occur-
rence of any event, this section shall be applied as if a plan 
amendment had been adopted on the date such event occurred. 
(c)(1) In addition to benefits paid under the preceding provi-

sions of this section with respect to a terminated plan, the corpora-
tion shall pay the portion of the amount determined under para-
graph (2) which is allocated with respect to each participant under 
section 4044(a). Such payment shall be made to such participant or 
to such participant’s beneficiaries (including alternate payees, with-
in the meaning of section 206(d)(3)(K)). 

(2) The amount determined under this paragraph is an amount 
equal to the product derived by multiplying— 

(A) the outstanding amount of benefit liabilities under the 
plan (including interest calculated from the termination date), 
by 

(B) the applicable recovery ratio. 
(3) 109 

(A) 110 IN GENERAL.—Except as provided in subpara-
graph (C), the term ‘‘recovery ratio’’ means the ratio 
which— 

(i) the sum of the values of all recoveries under 
section 4062, 4063, or 4064, determined by the cor-
poration in connection with plan terminations de-
scribed under subparagraph (B), bears to 

(ii) the sum of all unfunded benefit liabilities 
under such plans as of the termination date in connec-
tion with any such prior termination. 

(B) A plan termination described in this subparagraph is a ter-
mination with respect to which— 

(i) the corporation has determined the value of recoveries 
under section 4062, 4063, or 4064, and 

VerDate Nov 24 2008 19:35 Feb 28, 2023 Jkt 000000 PO 00000 Frm 00432 Fmt 9001 Sfmt 9001 G:\COMP\ERISA\ERISAO1.BEL HOLC

February 28, 2023 

G:\COMP\ERISA\EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 19....XML

    
As Amended Through P.L. 117-328, Enacted December 29, 2022



433 Sec. 4022 ERISA 

111 Margin for clause (ii) of section 4022(c)(3)(B) is so in law. 

(ii) 111 notices of intent to terminate were provided 
(or in the case of a termination by the corporation, a 
notice of determination under section 4042 was issued) 
during the 5-Federal fiscal year period ending with the 
third fiscal year preceding the fiscal year in which oc-
curs the date of the notice of intent to terminate (or 
the notice of determination under section 4042) with 
respect to the plan termination for which the recovery 
ratio is being determined. 

(C) In the case of a terminated plan with respect to which the 
outstanding amount of benefit liabilities exceeds $20,000,000, for 
purposes of this section, the term ‘‘recovery ratio’’ means, with re-
spect to the termination of such plan, the ratio of— 

(i) the value of the recoveries of the corporation under sec-
tion 4062, 4063, or 4064 in connection with such plan, to 

(ii) the amount of unfunded benefit liabilities under such 
plan as of the termination date. 
(4) Determinations under this subsection shall be made by the 

corporation. Such determinations shall be binding unless shown by 
clear and convincing evidence to be unreasonable. 

(d) The corporation is authorized to guarantee the payment of 
such other classes of benefits and to establish the terms and condi-
tions under which such other classes of benefits are guaranteed as 
it determines to be appropriate. 

(e) For purposes of subsection (a), a qualified preretirement 
survivor annuity (as defined in section 205(e)(1)) with respect to a 
participant under a terminated single-employer plan shall not be 
treated as forfeitable solely because the participant has not died as 
of the termination date. 

(f) For purposes of this section, the effective date of a plan 
amendment described in section 204(i)(1) shall be the effective date 
of the plan of reorganization of the employer described in section 
204(i)(1) or, if later, the effective date stated in such amendment. 

(g) BANKRUPTCY FILING SUBSTITUTED FOR TERMINATION 
DATE.—If a contributing sponsor of a plan has filed or has had filed 
against such person a petition seeking liquidation or reorganization 
in a case under title 11, United States Code, or under any similar 
Federal law or law of a State or political subdivision, and the case 
has not been dismissed as of the termination date of the plan, then 
this section shall be applied by treating the date such petition was 
filed as the termination date of the plan. 

(h) SPECIAL RULE FOR PLANS ELECTING CERTAIN FUNDING RE-
QUIREMENTS.—If any plan makes an election under section 
402(a)(1) of the Pension Protection Act of 2006 and is terminated 
effective before the end of the 10-year period beginning on the first 
day of the first applicable plan year— 

(1) this section shall be applied— 
(A) by treating the first day of the first applicable plan 

year as the termination date of the plan, and 
(B) by determining the amount of guaranteed benefits 

on the basis of plan assets and liabilities as of such as-
sumed termination date, and 
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(2) notwithstanding section 4044(a), plan assets shall first 
be allocated to pay the amount, if any, by which— 

(A) the amount of guaranteed benefits under this sec-
tion (determined without regard to paragraph (1) and on 
the basis of plan assets and liabilities as of the actual date 
of plan termination), exceeds 

(B) the amount determined under paragraph (1). 

MULTIEMPLOYER PLAN BENEFITS GUARANTEED 

SEC. 4022A. ø1322a¿ (a) The corporation shall guarantee, in 
accordance with this section, the payment of all nonforfeitable ben-
efits (other than benefits becoming nonforfeitable solely on account 
of the termination of a plan) under a multiemployer plan— 

(1) to which this title applies, and 
(2) which is insolvent under section 4245(b) or 4281(d)(2). 

(b)(1)(A) For purposes of this section, a benefit or benefit in-
crease which has been in effect under a plan for less than 60 
months is not eligible for the corporation’s guarantee. For purposes 
of this paragraph, any month of any plan year during which the 
plan was insolvent or terminated (within the meaning of section 
4041A(a)(2)) shall not be taken into account. 

(B) For purposes of this section, a benefit or benefit increase 
which has been in effect under a plan for less than 60 months be-
fore the first day of the plan year for which an amendment reduc-
ing the benefit or the benefit increase is taken into account under 
section 4244A(a)(2) in determining the minimum contribution re-
quirement for the plan year under section 4243(b) is not eligible for 
the corporation’s guarantee. 

(2) For purposes of this section— 
(A) the date on which a benefit or a benefit increase under 

a plan is first in effect is the later of— 
(i) the date on which the documents establishing or in-

creasing the benefit were executed, or 
(ii) the effective date of the benefit or benefit increase; 

(B) the period of time for which a benefit or a benefit in-
crease has been in effect under a successor plan includes the 
period of time for which the benefit or benefit increase was in 
effect under a previously established plan; and 

(C) in the case of a plan to which section 4021 did not 
apply on September 3, 1974, the time periods referred to in 
this section are computed beginning on the date on which sec-
tion 4021 first applies to the plan. 
(c)(1) Except as provided in subsection (g), the monthly benefit 

of a participant or a beneficiary which is guaranteed under this 
section by the corporation with respect to a plan is the product of— 

(A) 100 percent of the accrual rate up to $11, plus 75 per-
cent of the lesser of— 

(i) $33, or 
(ii) the accrual rate, if any, in excess of $11, and 

(B) the number of the participant’s years of credited serv-
ice. 
(2) For purposes of this section, the accrual rate is— 

(A) the monthly benefit of the participant or beneficiary 
which is described in subsection (a) and which is eligible for 
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112 Margin so in law. 

the corporation’s guarantee under subsection (b), except that 
such benefit shall be— 

(i) no greater than the monthly benefit which would be 
payable under the plan at normal retirement age in the 
form of a single life annuity, and 

(ii) determined without regard to any reduction under 
section 411(a)(3)(E) of the Internal Revenue Code of 1986; 
divided by 
(B) the participant’s years of credited service. 

(3) For purposes of this subsection— 
(A) a year of credited service is a year in which the partici-

pant completed— 
(i) a full year of participation in the plan, or 
(ii) any period of service before participation which is 

credited for purposes of benefit accrual as the equivalent 
of a full year of participation; 
(B) any year for which the participant is credited for pur-

poses of benefit accrual with a fraction of the equivalent of a 
full year of participation shall be counted as such a fraction of 
a year of credited service; and 

(C) years of credited service shall be determined by includ-
ing service which may otherwise be disregarded by the plan 
under section 411(a)(3)(E) of the Internal Revenue Code of 
1986. 

(4) 112 For purposes of subsection (a), in the case of a quali-
fied preretirement survivor annuity (as defined in section 
205(e)(1)) payable to the surviving spouse of a participant 
under a multiemployer plan which becomes insolvent under 
section 4245(b) or 4281(d)(2) or is terminated, such annuity 
shall not be treated as forfeitable solely because the partici-
pant has not died as of the date on which the plan became so 
insolvent or the termination date. 
(d) In the case of a benefit which has been reduced under sec-

tion 411(a)(3)(E) of the Internal Revenue Code of 1986, the corpora-
tion shall guarantee the lesser of— 

(1) the reduced benefit, or 
(2) the amount determined under subsection (c). 

(e) The corporation shall not guarantee benefits under a multi-
employer plan which, under section 4022(b)(6), would not be guar-
anteed under a single-employer plan. 

(f)(1) No later than 5 years after the date of the enactment of 
the Multiemployer Pension Plan Amendments Act of 1980 øSep-
tember 26, 1980¿, and at least every fifth year thereafter, the cor-
poration shall— 

(A) conduct a study to determine— 
(i) the premiums needed to maintain the basic-benefit 

guarantee levels for multiemployer plans described in sub-
section (c), and 

(ii) whether the basic-benefit guarantee levels for mul-
tiemployer plans may be increased without increasing the 
basic-benefit premiums for multiemployer plans under this 
title; and 
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(B) report such determinations to the Committee on Ways 
and Means and the Committee on Education and Labor of the 
House of Representatives and to the Committee on Finance 
and the Committee on Labor and Human Resources of the Sen-
ate. 
(2)(A) If the last report described in paragraph (1) indicates 

that a premium increase is necessary to support the existing basic- 
benefit guarantee levels for multiemployer plans, the corporation 
shall transmit to the Committee on Ways and Means and the Com-
mittee on Education and Labor of the House of Representatives 
and to the Committee on Finance and the Committee on Labor and 
Human Resources of the Senate by March 31 of any calendar year 
in which congressional action under this subsection is requested— 

(i) a revised schedule of basic-benefit guarantees for multi-
employer plans which would be necessary in the absence of an 
increase in premiums approved in accordance with section 
4006(b), 

(ii) a revised schedule of basic-benefit premiums for multi-
employer plans which is necessary to support the existing 
basic-benefit guarantees for such plans, and 

(iii) a revised schedule of basic-benefit guarantees for mul-
tiemployer plans for which the schedule of premiums necessary 
is higher than the existing premium schedule for such plans 
but lower than the revised schedule of premiums for such 
plans specified in clause (ii), together with such schedule of 
premiums. 
(B) The revised schedule of increased premiums referred to in 

subparagraph (A)(ii) or (A)(iii) shall go into effect as approved by 
the enactment of a joint resolution. 

(C) If an increase in premiums is not so enacted, the revised 
guarantee schedule described in subparagraph (A)(i) shall go into 
effect on the first day of the second calendar year following the 
year in which such revised guarantee schedule was submitted to 
the Congress. 

(3)(A) If the last report described in paragraph (1) indicates 
that basic-benefit guarantees for multiemployer plans can be in-
creased without increasing the basic-benefit premiums for multiem-
ployer plans under this title, the corporation shall submit to the 
Committee on Ways and Means and the Committee on Education 
and Labor of the House of Representatives and to the Committee 
on Finance and the Committee on Labor and Human Resources of 
the Senate by March 31 of the calendar year in which congres-
sional action under this paragraph is requested— 

(i) a revised schedule of increases in the basic-benefit guar-
antees which can be supported by the existing schedule of 
basic-benefit premiums for multiemployer plans, and 

(ii) a revised schedule of basic-benefit premiums sufficient 
to support the existing basic-benefit guarantees. 
(B) The revised schedules referred to in subparagraph (A)(i) or 

subparagraph (A)(ii) shall go into effect as approved by the enact-
ment of a joint resolution. 

(4)(A) The succeeding subparagraphs of this paragraph are en-
acted by the Congress as an exercise of the rulemaking power of 
the Senate and the House of Representatives, respectively, and as 
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such they shall be deemed a part of the rules of each House, re-
spectively, but applicable only with respect to the procedure to be 
followed in that House in the case of joint resolutions (as defined 
in subparagraph (B)). Such subparagraphs shall supersede other 
rules only to the extent that they are inconsistent therewith. They 
are enacted with full recognition of the constitutional right of ei-
ther House to change the rules (so far as relating to the procedure 
of that House) at any time, in the same manner, and to the same 
extent as in the case of any rule of that House. 

(B) For purposes of this subsection, ‘‘joint resolution’’ means 
only a joint resolution, the matter after the resolving clause of 
which is as follows: ‘‘The proposed schedule described in trans-
mitted to the Congress by the Pension Benefit Guaranty Corpora-
tion on is hereby approved.’’, the first blank space therein being 
filled with ‘‘section 4022A(f)(2)(A)(ii) of the Employee Retirement 
Income Security Act of 1974’’, ‘‘section 4022A(f)(2)(A)(iii) of the Em-
ployee Retirement Income Security Act of 1974’’, ‘‘section 
4022A(f)(3)(A)(i) of the Employee Retirement Income Security Act 
of 1974’’, or ‘‘section 4022A(f)(3)(A)(ii) of the Employee Retirement 
Income Security Act of 1974’’ (whichever is applicable), and the sec-
ond blank space therein being filled with the date on which the cor-
poration’s message proposing the revision was submitted. 

(C) The procedure for disposition of a joint resolution shall be 
the procedure described in section 4006(b)(4) through (7). 

(g)(1) The corporation may guarantee the payment of such 
other classes of benefits under multiemployer plans, and establish 
the terms and conditions under which those other classes of bene-
fits are guaranteed, as it determines to be appropriate. 

(2)(A) The corporation shall prescribe regulations to establish 
a supplemental program to guarantee benefits under multiem-
ployer plans which would be guaranteed under this section but for 
the limitations in subsection (c). Such regulations shall be proposed 
by the corporation no later than the end of the 18th calendar 
month following the date of the enactment of the Multiemployer 
Pension Plan Amendments Act of 1980 øSeptember 26, 1980¿. The 
regulations shall make coverage under the supplemental program 
available no later than January 1, 1983. Any election to participate 
in the supplemental program shall be on a voluntary basis, and a 
plan electing such coverage shall continue to pay the premiums re-
quired under section 4006(a)(2)(B) to the revolving fund used pur-
suant to section 4005 in connection with benefits otherwise guaran-
teed under this section. Any such election shall be irrevocable, ex-
cept to the extent otherwise provided by regulations prescribed by 
the corporation. 

(B) The regulations prescribed under this paragraph shall pro-
vide— 

(i) that a plan must elect coverage under the supplemental 
program within the time permitted by the regulations; 

(ii) unless the corporation determines otherwise, that a 
plan may not elect supplemental coverage unless the value of 
the assets of the plan as of the end of the plan year preceding 
the plan year in which the election must be made is an amount 
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113 So in original. Presumably the phrase ‘‘amount equal to’’ is intended to mean ‘‘amount 
equal to at least’’. 

equal to 113 15 times the total amount of the benefit payments 
made under the plan for that year; and 

(iii) such other reasonable terms and conditions for supple-
mental coverage, including funding standards and any other 
reasonable limitations with respect to plans or benefits covered 
or to means of program financing, as the corporation deter-
mines are necessary and appropriate for a feasible supple-
mental program consistent with the purposes of this title. 
(3) Any benefits guaranteed under this subsection shall be con-

sidered nonbasic benefits for purposes of this title. 
(4)(A) No revised schedule of premiums under this subsection, 

after the initial schedule, shall go into effect unless— 
(i) the revised schedule is submitted to the Congress, and 
(ii) a joint resolution described in subparagraph (B) is not 

enacted before the close of the 60th legislative day after such 
schedule is submitted to the Congress. 
(B) For purposes of subparagraph (A), a joint resolution de-

scribed in this subparagraph is a joint resolution the matter after 
the resolving clause of which is as follows: ‘‘The revised premium 
schedule transmitted to the Congress by the Pension Benefit Guar-
anty Corporation under section 4022A(g)(4) of the Employee Retire-
ment Income Security Act of 1974 on is hereby disapproved.’’, the 
blank space therein being filled with the date on which the revised 
schedule was submitted. 

(C) For purposes of subparagraph (A), the term ‘‘legislative 
day’’ means any calendar day other than a day on which either 
House is not in session because of a sine die adjournment or an ad-
journment of more than 3 days to a day certain. 

(D) The procedure for disposition of a joint resolution described 
in subparagraph (B) shall be the procedure described in paragraphs 
(4) through (7) of section 4006(b). 

(5) Regulations prescribed by the corporation to carry out the 
provisions of this subsection, may, to the extent provided therein, 
supersede the requirements of sections 4245, 4261, and 4281, and 
the requirements of section 418E of the Internal Revenue Code of 
1986, but only with respect to benefits guaranteed under this sub-
section. 

(h)(1) Except as provided in paragraph (3), subsections (b) and 
(c) shall not apply with respect to the nonforfeitable benefits ac-
crued as of July 29, 1980, with respect to a participant or bene-
ficiary under a multiemployer plan— 

(1) who is in pay status on July 29, 1980, or 
(2) who is within 36 months of the normal retirement age 

and has a nonforfeitable right to a pension as of that date. 
(2) The benefits described in paragraph (1) shall be guaranteed 

by the corporation in the same manner and to the same extent as 
benefits are guaranteed by the corporation under section 4022 
(without regard to this section). 

(3) This subsection does not apply with respect to a plan for 
plan years following a plan year— 
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115 A prior § 4023 (enacted September 2, 1974, P.L. 94–406, title IV, § 4023, 88 Stat. 1019) was 
repealed September 26, 1980, P.L. 96–364, title I, § 107, 94 Stat. 1267. The prior section related 
to contingent liability coverage. 

(A) in which the plan has terminated within the meaning 
of section 4041A(a)(2), or 

(B) in which it is determined by the corporation that sub-
stantially all the employers have withdrawn from the plan pur-
suant to an agreement or arrangement to withdraw. 

AGGREGATE LIMIT ON BENEFITS GUARANTEED 

SEC. 4022B. ø1322b¿ (a) Notwithstanding sections 4022 and 
4022A, no person shall receive from the corporation pursuant to a 
guarantee by the corporation of basic benefits with respect to a par-
ticipant under all multiemployer and single employer plans an 
amount, or amounts, with an actuarial value which exceeds the ac-
tuarial value of a monthly benefit in the form of a life annuity com-
mencing at age 65 equal to the amount determined under section 
4022(b)(3)(B) as of the date of the last plan termination. 

(b) For purposes of this section— 
(1) the receipt of benefits under a multiemployer plan re-

ceiving financial assistance from the corporation shall be con-
sidered the receipt of amounts from the corporation pursuant 
to a guarantee by the corporation of basic benefits except to 
the extent provided in regulations prescribed by the corpora-
tion, and 

(2) the date on which a multiemployer plan, whether or 
not terminated, begins receiving financial assistance from the 
corporation shall be considered a date of plan termination. 

PLAN FIDUCIARIES 115 

SEC. 4023. ø1323¿ Notwithstanding any other provision of this 
Act, a fiduciary of a plan to which section 4021 applies is not in 
violation of the fiduciary’s duties as a result of any act or of any 
withholding of action required by this title. 

Subtitle C—Terminations 

TERMINATION OF SINGLE-EMPLOYER PLANS 

SEC. 4041. ø1341¿ (a) GENERAL RULES GOVERNING SINGLE-EM-
PLOYER PLAN TERMINATIONS.— 

(1) EXCLUSIVE MEANS OF PLAN TERMINATION.—Except in 
the case of a termination for which proceedings are otherwise 
instituted by the corporation as provided in section 4042, a sin-
gle-employer plan may be terminated only in a standard termi-
nation under subsection (b) or a distress termination under 
subsection (c). 

(2) 60-DAY NOTICE OF INTENT TO TERMINATE.—Not less 
than 60 days before the proposed termination date of a stand-
ard termination under subsection (b) or a distress termination 
under subsection (c), the plan administrator shall provide to 
each affected party (other than the corporation in the case of 
a standard termination) a written notice of intent to terminate 
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stating that such termination is intended and the proposed ter-
mination date. The written notice shall include any related ad-
ditional information required in regulations of the corporation. 

(3) ADHERENCE TO COLLECTIVE BARGAINING AGREEMENTS.— 
The corporation shall not proceed with a termination of a plan 
under this section if the termination would violate the terms 
and conditions of an existing collective bargaining agreement. 
Nothing in the preceding sentence shall be construed as lim-
iting the authority of the corporation to institute proceedings 
to involuntarily terminate a plan under section 4042. 
(b) STANDARD TERMINATION OF SINGLE-EMPLOYER PLANS.— 

(1) GENERAL REQUIREMENTS.—A single-employer plan may 
terminate under a standard termination only if— 

(A) the plan administrator provides the 60-day ad-
vance notice of intent to terminate to affected parties re-
quired under subsection (a)(2), 

(B) the requirements of subparagraphs (A) and (B) of 
paragraph (2) are met, 

(C) the corporation does not issue a notice of non-
compliance under subparagraph (C) of paragraph (2), and 

(D) when the final distribution of assets occurs, the 
plan is sufficient for benefit liabilities (determined as of 
the termination date). 
(2) TERMINATION PROCEDURE.— 

(A) NOTICE TO THE CORPORATION.—As soon as prac-
ticable after the date on which the notice of intent to ter-
minate is provided pursuant to subsection (a)(2), the plan 
administrator shall send a notice to the corporation setting 
forth— 

(i) certification by an enrolled actuary— 
(I) of the projected amount of the assets of the 

plan (as of a proposed date of final distribution of 
assets), 

(II) of the actuarial present value (as of such 
date) of the benefit liabilities (determined as of 
the proposed termination date) under the plan, 
and 

(III) that the plan is projected to be sufficient 
(as of such proposed date of final distribution) for 
such benefit liabilities, 
(ii) such information as the corporation may pre-

scribe in regulations as necessary to enable the cor-
poration to make determinations under subparagraph 
(C), and 

(iii) certification by the plan administrator that— 
(I) the information on which the enrolled ac-

tuary based the certification under clause (i) is ac-
curate and complete, and 

(II) the information provided to the corpora-
tion under clause (ii) is accurate and complete. 

Clause (i) and clause (iii)(I) shall not apply to a plan described 
in section 412(i) of the Internal Revenue Code of 1986. 116 
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(B) NOTICE TO PARTICIPANTS AND BENEFICIARIES OF 
BENEFIT COMMITMENTS.—No later than the date on which 
a notice is sent by the plan administrator under subpara-
graph (A), the plan administrator shall send a notice to 
each person who is a participant or beneficiary under the 
plan— 

(i) specifying the amount of the benefit liabilities 
(if any) attributable to such person as of the proposed 
termination date and the benefit form on the basis of 
which such amount is determined, and 

(ii) including the following information used in de-
termining such benefit liabilities: 

(I) the length of service, 
(II) the age of the participant or beneficiary, 
(III) wages, 
(IV) the assumptions, including the interest 

rate, and 
(V) such other information as the corporation 

may require. 
Such notice shall be written in such manner as is likely to 
be understood by the participant or beneficiary and as may 
be prescribed in regulations of the corporation. 

(C) NOTICE FROM THE CORPORATION OF NONCOMPLI-
ANCE.— 

(i) IN GENERAL.—Within 60 days after receipt of 
the notice under subparagraph (A), the corporation 
shall issue a notice of noncompliance to the plan ad-
ministrator if— 

(I) it determines, based on the notice sent 
under paragraph (2)(A) of subsection (b), that 
there is reason to believe that the plan is not suf-
ficient for benefit liabilities, 

(II) it otherwise determines, on the basis of 
information provided by affected parties or other-
wise obtained by the corporation, that there is 
reason to believe that the plan is not sufficient for 
benefit liabilities, or 

(III) it determines that any other requirement 
of subparagraph (A) or (B) of this paragraph or of 
subsection (a)(2) has not been met, unless it fur-
ther determines that the issuance of such notice 
would be inconsistent with the interests of partici-
pants and beneficiaries. 
(ii) EXTENSION.—The corporation and the plan ad-

ministrator may agree to extend the 60-day period re-
ferred to in clause (i) by a written agreement signed 
by the corporation and the plan administrator before 
the expiration of the 60-day period. The 60-day period 
shall be extended as provided in the agreement and 
may be further extended by subsequent written agree-
ments signed by the corporation and the plan adminis-
trator made before the expiration of a previously 
agreed upon extension of the 60-day period. Any ex-
tension may be made upon such terms and conditions 
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(including the payment of benefits) as are agreed upon 
by the corporation and the plan administrator. 
(D) FINAL DISTRIBUTION OF ASSETS IN ABSENCE OF NO-

TICE OF NONCOMPLIANCE.—The plan administrator shall 
commence the final distribution of assets pursuant to the 
standard termination of the plan as soon as practicable 
after the expiration of the 60-day (or extended) period re-
ferred to in subparagraph (C), but such final distribution 
may occur only if— 

(i) the plan administrator has not received during 
such period a notice of noncompliance from the cor-
poration under subparagraph (C), and 

(ii) when such final distribution occurs, the plan is 
sufficient for benefit liabilities (determined as of the 
termination date). 

(3) METHODS OF FINAL DISTRIBUTION OF ASSETS.— 
(A) IN GENERAL.—In connection with any final dis-

tribution of assets pursuant to the standard termination of 
the plan under this subsection, the plan administrator 
shall distribute the assets in accordance with section 4044. 
In distributing such assets, the plan administrator shall— 

(i) purchase irrevocable commitments from an in-
surer to provide all benefit liabilities under the plan, 
or 

(ii) in accordance with the provisions of the plan 
and any applicable regulations, otherwise fully provide 
all benefit liabilities under the plan. A transfer of as-
sets to the corporation in accordance with section 4050 
on behalf of a missing participant shall satisfy this 
subparagraph with respect to such participant. 
(B) CERTIFICATION TO THE CORPORATION OF FINAL DIS-

TRIBUTION OF ASSETS.—Within 30 days after the final dis-
tribution of assets is completed pursuant to the standard 
termination of the plan under this subsection, the plan ad-
ministrator shall send a notice to the corporation certifying 
that the assets of the plan have been distributed in accord-
ance with the provisions of subparagraph (A) so as to pay 
all benefit liabilities under the plan. 
(4) CONTINUING AUTHORITY.—Nothing in this section shall 

be construed to preclude the continued exercise by the corpora-
tion, after the termination date of a plan terminated in a 
standard termination under this subsection, of its authority 
under section 4003 with respect to matters relating to the ter-
mination. A certification under paragraph (3)(B) shall not af-
fect the corporation’s obligations under section 4022. 

(5) SPECIAL RULE FOR CERTAIN PLANS WHERE CESSATION OR 
CHANGE IN MEMBERSHIP OF A CONTROLLED GROUP.— 

(A) IN GENERAL.—Except as provided in subpara-
graphs (B) and (D), if— 

(i) there is transaction or series of transactions 
which result in a person ceasing to be a member of a 
controlled group, and 

(ii) such person immediately before the trans-
action or series of transactions maintained a single- 
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employer plan which is a defined benefit plan which is 
fully funded, 

then the interest rate used in determining whether the 
plan is sufficient for benefit liabilities or to otherwise as-
sess plan liabilities for purposes of this subsection or sec-
tion 4042(a)(4) shall be not less than the interest rate used 
in determining whether the plan is fully funded. 

(B) LIMITATIONS.—Subparagraph (A) shall not apply to 
any transaction or series of transactions unless— 

(i) any employer maintaining the plan imme-
diately before or after such transaction or series of 
transactions— 

(I) has an outstanding senior unsecured debt 
instrument which is rated investment grade by 
each of the nationally recognized statistical rating 
organizations for corporate bonds that has issued 
a credit rating for such instrument, or 

(II) if no such debt instrument of such em-
ployer has been rated by such an organization but 
1 or more of such organizations has made an 
issuer credit rating for such employer, all such or-
ganizations which have so rated the employer 
have rated such employer investment grade, and 
(ii) the employer maintaining the plan after the 

transaction or series of transactions employs at least 
20 percent of the employees located in the United 
States who were employed by such employer imme-
diately before the transaction or series of transactions. 
(C) FULLY FUNDED.—For purposes of subparagraph 

(A), a plan shall be treated as fully funded with respect to 
any transaction or series of transactions if— 

(i) in the case of a transaction or series of trans-
actions which occur in a plan year beginning before 
January 1, 2008, the funded current liability percent-
age determined under section 302(d) for the plan year 
is at least 100 percent, and 

(ii) in the case of a transaction or series of trans-
actions which occur in a plan year beginning on or 
after such date, the funding target attainment per-
centage determined under section 303 is, as of the 
valuation date for such plan year, at least 100 percent. 
(D) 2 YEAR LIMITATION.—Subparagraph (A) shall not 

apply to any transaction or series of transactions if the 
plan referred to in subparagraph (A)(ii) is terminated 
under section 4041(c) or 4042 after the close of the 2-year 
period beginning on the date on which the first such trans-
action occurs. 

(c) DISTRESS TERMINATION OF SINGLE-EMPLOYER PLANS.— 
(1) IN GENERAL.—A single-employer plan may terminate 

under a distress termination only if— 
(A) the plan administrator provides the 60-day ad-

vance notice of intent to terminate to affected parties re-
quired under subsection (a)(2), 
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(B) the requirements of subparagraph (A) of para-
graph (2) are met, and 

(C) the corporation determines that the requirements 
of subparagraphs (B) and (D) of paragraph (2) are met. 
(2) TERMINATION REQUIREMENTS.— 

(A) INFORMATION SUBMITTED TO THE CORPORATION.— 
As soon as practicable after the date on which the notice 
of intent to terminate is provided pursuant to subsection 
(a)(2), the plan administrator shall provide the corporation, 
in such form as may be prescribed by the corporation in 
regulations, the following information: 

(i) such information as the corporation may pre-
scribe by regulation as necessary to make determina-
tions under subparagraph (B) and paragraph (3); 

(ii) unless the corporation determines the informa-
tion is not necessary for purposes of paragraph (3)(A) 
or section 4062, certification by an enrolled actuary 
of— 

(I) the amount (as of the proposed termination 
date and, if applicable, the proposed distribution 
date) of the current value of the assets of the plan, 

(II) the actuarial present value (as of such 
dates) of the benefit liabilities under the plan, 

(III) whether the plan is sufficient for benefit 
liabilities as of such dates, 

(IV) the actuarial present value (as of such 
dates) of benefits under the plan guaranteed 
under section 4022, and 

(V) whether the plan is sufficient for guaran-
teed benefits as of such dates; 
(iii) in any case in which the plan is not sufficient 

for benefit liabilities as of such date— 
(I) the name and address of each participant 

and beneficiary under the plan as of such date, 
and 

(II) such other information as shall be pre-
scribed by the corporation by regulation as nec-
essary to enable the corporation to be able to 
make payments to participants and beneficiaries 
as required under section 4022(c); and 
(iv) certification by the plan administrator that— 

(I) the information on which the enrolled ac-
tuary based the certifications under clause (ii) is 
accurate and complete, and 

(II) the information provided to the corpora-
tion under clauses (i) and (iii) is accurate and 
complete. 

Clause (ii) and clause (iv)(I) shall not apply to a plan described 
in section 412(i) of the Internal Revenue Code of 1986. 117 

(B) DETERMINATION BY THE CORPORATION OF NEC-
ESSARY DISTRESS CRITERIA.—Upon receipt of the notice of 
intent to terminate required under subsection (a)(2) and 
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similar law of a State or political subdivision’’. 

the information required under subparagraph (A), the cor-
poration shall determine whether the requirements of this 
subparagraph are met as provided in clause (i), (ii), or (iii). 
The requirements of this subparagraph are met if each 
person who is (as of the proposed termination date) a con-
tributing sponsor of such plan or a member of such spon-
sor’s controlled group meets the requirements of any of the 
following clauses: 

(i) LIQUIDATION IN BANKRUPTCY OR INSOLVENCY 
PROCEEDINGS.—The requirements of this clause are 
met by a person if— 

(I) such person has filed or has had filed 
against such person, as of the proposed termi-
nation date, a petition seeking liquidation in a 
case under title 11, United States Code, or under 
any similar Federal law or law of a State or polit-
ical subdivision of a State (or a case described in 
clause (ii) filed by or against such person has been 
converted, as of such date, to a case in which liq-
uidation is sought), and 

(II) such case has not, as of the proposed ter-
mination date, been dismissed. 
(ii) REORGANIZATION IN BANKRUPTCY OR INSOL-

VENCY PROCEEDINGS.—The requirements of this clause 
are met by a person if— 

(I) such person has filed, or has had filed 
against such person, as of the proposed termi-
nation date, a petition seeking reorganization in a 
case under title 11, United States Code, or under 
any similar law of a State or political subdivision 
of a State (or a case described in clause (i) filed by 
or against such person has been converted, as of 
such date, to such a case in which reorganization 
is sought), 

(II) such case has not, as of the proposed ter-
mination date, been dismissed, 

(III) such person timely submits to the cor-
poration any request for the approval of the bank-
ruptcy court (or other appropriate court in a case 
under such similar law of a State or political sub-
division) of the plan termination, and 

(IV) the bankruptcy court (or such other ap-
propriate court) determines that, unless the plan 
is terminated, such person will be unable to pay 
all its debts pursuant to a plan of reorganization 
and will be unable to continue in business outside 
the chapter 11 reorganization process 118 and ap-
proves the termination. 
(iii) TERMINATION REQUIRED TO ENABLE PAYMENT 

OF DEBTS WHILE STAYING IN BUSINESS OR TO AVOID UN-
REASONABLY BURDENSOME PENSION COSTS CAUSED BY 
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DECLINING WORKFORCE.—The requirements of this 
clause are met by a person if such person dem-
onstrates to the satisfaction of the corporation that— 

(I) unless a distress termination occurs, such 
person will be unable to pay such person’s debts 
when due and will be unable to continue in busi-
ness, or 

(II) the costs of providing pension coverage 
have become unreasonably burdensome to such 
person, solely as a result of a decline of such per-
son’s workforce covered as participants under all 
single-employer plans of which such person is a 
contributing sponsor. 

(C) NOTIFICATION OF DETERMINATIONS BY THE COR-
PORATION.—The corporation shall notify the plan adminis-
trator as soon as practicable of its determinations made 
pursuant to subparagraph (B). 

(D) DISCLOSURE OF TERMINATION INFORMATION.— 
(i) IN GENERAL.—A plan administrator that has 

filed a notice of intent to terminate under subsection 
(a)(2) shall provide to an affected party any informa-
tion provided to the corporation under subparagraph 
(A) or the regulations under subsection (a)(2) not later 
than 15 days after— 

(I) receipt of a request from the affected party 
for the information; or 

(II) the provision of new information to the 
corporation relating to a previous request. 
(ii) CONFIDENTIALITY.— 

(I) IN GENERAL.—The plan administrator shall 
not provide information under clause (i) in a form 
that includes any information that may directly or 
indirectly be associated with, or otherwise iden-
tify, an individual participant or beneficiary. 

(II) LIMITATION.—A court may limit disclosure 
under this subparagraph of confidential informa-
tion described in section 552(b) of title 5, United 
States Code, to any authorized representative of 
the participants or beneficiaries that agrees to en-
sure the confidentiality of such information. 
(iii) FORM AND MANNER OF INFORMATION; 

CHARGES.— 
(I) FORM AND MANNER.—The corporation may 

prescribe the form and manner of the provision of 
information under this subparagraph, which shall 
include delivery in written, electronic, or other ap-
propriate form to the extent that such form is rea-
sonably accessible to individuals to whom the in-
formation is required to be provided. 

(II) REASONABLE CHARGES.—A plan adminis-
trator may charge a reasonable fee for any infor-
mation provided under this subparagraph in other 
than electronic form. 
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(iv) AUTHORIZED REPRESENTATIVE.—For purposes 
of this subparagraph, the term ‘‘authorized representa-
tive’’ means any employee organization representing 
participants in the pension plan. 

(3) TERMINATION PROCEDURE.— 
(A) DETERMINATIONS BY THE CORPORATION RELATING 

TO PLAN SUFFICIENCY FOR GUARANTEED BENEFITS AND FOR 
BENEFIT LIABILITIES.—If the corporation determines that 
the requirements for a distress termination set forth in 
paragraphs (1) and (2) are met, the corporation shall— 

(i) determine that the plan is sufficient for guar-
anteed benefits (as of the termination date) or that the 
corporation is unable to make such determination on 
the basis of information made available to the corpora-
tion, 

(ii) determine that the plan is sufficient for benefit 
liabilities (as of the termination date) or that the cor-
poration is unable to make such determination on the 
basis of information made available to the corporation, 
and 

(iii) notify the plan administrator of the deter-
minations made pursuant to this subparagraph as 
soon as practicable. 
(B) IMPLEMENTATION OF TERMINATION.—After the cor-

poration notifies the plan administrator of its determina-
tions under subparagraph (A), the termination of the plan 
shall be carried out as soon as practicable, as provided in 
clause (i), (ii), or (iii). 

(i) CASES OF SUFFICIENCY FOR BENEFIT LIABIL-
ITIES.—In any case in which the corporation deter-
mines that the plan is sufficient for benefit liabilities, 
the plan administrator shall proceed to distribute the 
plan’s assets, and make certification to the corporation 
with respect to such distribution, in the manner de-
scribed in subsection (b)(3), and shall take such other 
actions as may be appropriate to carry out the termi-
nation of the plan. 

(ii) CASES OF SUFFICIENCY FOR GUARANTEED BENE-
FITS WITHOUT A FINDING OF SUFFICIENCY FOR BENEFIT 
LIABILITIES.—In any case in which the corporation de-
termines that the plan is sufficient for guaranteed 
benefits, but further determines that it is unable to 
determine that the plan is sufficient for benefit liabil-
ities on the basis of the information made available to 
it, the plan administrator shall proceed to distribute 
the plan’s assets in the manner described in sub-
section (b)(3), make certification to the corporation 
that the distribution has occurred, and take such ac-
tions as may be appropriate to carry out the termi-
nation of the plan. 

(iii) CASES WITHOUT ANY FINDING OF SUFFI-
CIENCY.—In any case in which the corporation deter-
mines that it is unable to determine that the plan is 
sufficient for guaranteed benefits on the basis of the 
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information made available to it, the corporation shall 
commence proceedings in accordance with section 
4042. 
(C) FINDING AFTER AUTHORIZED COMMENCEMENT OF 

TERMINATION THAT PLAN IS UNABLE TO PAY BENEFITS.— 
(i) FINDING WITH RESPECT TO BENEFIT LIABILITIES 

WHICH ARE NOT GUARANTEED BENEFITS.—If, after the 
plan administrator has begun to terminate the plan as 
authorized under subparagraph (B)(i), the plan admin-
istrator finds that the plan is unable, or will be un-
able, to pay benefit liabilities which are not benefits 
guaranteed by the corporation under section 4022, the 
plan administrator shall notify the corporation of such 
finding as soon as practicable thereafter. 

(ii) FINDING WITH RESPECT TO GUARANTEED BENE-
FITS.—If, after the plan administrator has begun to 
terminate the plan as authorized by subparagraph (B) 
(i) or (ii), the plan administrator finds that the plan is 
unable, or will be unable, to pay all benefits under the 
plan which are guaranteed by the corporation under 
section 4022, the plan administrator shall notify the 
corporation of such finding as soon as practicable 
thereafter. If the corporation concurs in the finding of 
the plan administrator (or the corporation itself makes 
such a finding), the corporation shall institute appro-
priate proceedings under section 4042. 
(D) ADMINISTRATION OF THE PLAN DURING INTERIM PE-

RIOD.— 
(i) IN GENERAL.—The plan administrator shall— 

(I) meet the requirements of clause (ii) for the 
period commencing on the date on which the plan 
administrator provides a notice of distress termi-
nation to the corporation under subsection (a)(2) 
and ending on the date on which the plan admin-
istrator receives notification from the corporation 
of its determinations under subparagraph (A), and 

(II) meet the requirements of clause (ii) com-
mencing on the date on which the plan adminis-
trator or the corporation makes a finding under 
subparagraph (C)(ii). 
(ii) REQUIREMENTS.—The requirements of this 

clause are met by the plan administrator if the plan 
administrator— 

(I) refrains from distributing assets or taking 
any other actions to carry out the proposed termi-
nation under this subsection, 

(II) pays benefits attributable to employer 
contributions, other than death benefits, only in 
the form of an annuity, 

(III) does not use plan assets to purchase ir-
revocable commitments to provide benefits from 
an insurer, and 

(IV) continues to pay all benefit liabilities 
under the plan, but, commencing on the proposed 
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119 So in original. Section 7881(g)(1) of P.L. 101–239 amended the text to substitute ‘‘benefit 
liabilities’’ for ‘‘benefit commitments’’ but did not conform the heading accordingly. 

termination date, limits the payment of benefits 
under the plan to those benefits which are guar-
anteed by the corporation under section 4022 or to 
which assets are required to be allocated under 
section 4044. 

In the event the plan administrator is later determined 
not to have met the requirements for distress termination, 
any benefits which are not paid solely by reason of compli-
ance with subclause (IV) shall be due and payable imme-
diately (together with interest, at a reasonable rate, in ac-
cordance with regulations of the corporation). 

(d) SUFFICIENCY.—For purposes of this section— 
(1) SUFFICIENCY FOR BENEFIT COMMITMENTS 119.—A single- 

employer plan is sufficient for benefit liabilities if there is no 
amount of unfunded benefit liabilities under the plan. 

(2) SUFFICIENCY FOR GUARANTEED BENEFITS.—A single-em-
ployer plan is sufficient for guaranteed benefits if there is no 
amount of unfunded guaranteed benefits under the plan. 
(e) LIMITATION ON THE CONVERSION OF A DEFINED BENEFIT 

PLAN TO A DEFINED CONTRIBUTION PLAN.—The adoption of an 
amendment to a plan which causes the plan to become a plan de-
scribed in section 4021(b)(1) constitutes a termination of the plan. 
Such an amendment may take effect only after the plan satisfies 
the requirements for standard termination under subsection (b) or 
distress termination under subsection (c). 

TERMINATION OF MULTIEMPLOYER PLANS 

SEC. 4041A. ø1341a¿ (a) Termination of a multiemployer plan 
under this section occurs as a result of— 

(1) the adoption after the date of enactment of the Multi-
employer Pension Plan Amendments Act of 1980 øSeptember 
26, 1980¿ of a plan amendment which provides that partici-
pants will receive no credit for any purpose under the plan for 
service with any employer after the date specified by such 
amendment; 

(2) the withdrawal of every employer from the plan, within 
the meaning of section 4203, or the cessation of the obligation 
of all employers to contribute under the plan; or 

(3) the adoption of an amendment to the plan which causes 
the plan to become a plan described in section 4021(b)(1). 
(b)(1) The date on which a plan terminates under paragraph 

(1) or (3) of subsection (a) is the later of— 
(A) the date on which the amendment is adopted, or 
(B) the date on which the amendment takes effect. 

(2) The date on which a plan terminates under paragraph (2) 
of subsection (a) is the earlier of— 

(A) the date on which the last employer withdraws, or 
(B) the first day of the first plan year for which no em-

ployer contributions were required under the plan. 
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(c) Except as provided in subsection (f)(1), the plan sponsor of 
a plan which terminates under paragraph (2) of subsection (a) 
shall— 

(1) limit the payment of benefits to benefits which are non-
forfeitable under the plan as of the date of the termination, 
and 

(2) pay benefits attributable to employer contributions, 
other than death benefits, only in the form of an annuity, un-
less the plan assets are distributed in full satisfaction of all 
nonforfeitable benefits under the plan. 
(d) The plan sponsor of a plan which terminates under para-

graph (2) of subsection (a) shall reduce benefits and suspend ben-
efit payments in accordance with section 4281. 

(e) In the case of a plan which terminates under paragraph (1) 
or (3) of subsection (a), the rate of an employer’s contributions 
under the plan for each plan year beginning on or after the plan 
termination date shall equal or exceed the highest rate of employer 
contributions at which the employer had an obligation to contribute 
under the plan in the 5 preceding plan years ending on or before 
the plan termination date, unless the corporation approves a reduc-
tion in the rate based on a finding that the plan is or soon will be 
fully funded. 

(f)(1) The plan sponsor of a terminated plan may authorize the 
payment other than in the form of an annuity of a participant’s en-
tire nonforfeitable benefit attributable to employer contributions, 
other than a death benefit, if the value of the entire nonforfeitable 
benefit does not exceed $1,750. The corporation may authorize the 
payment of benefits under the terms of a terminated plan other 
than nonforfeitable benefits, or the payment other than in the form 
of an annuity of benefits having a value greater than $1,750, if the 
corporation determines that such payment is not adverse to the in-
terest of the plan’s participants and beneficiaries generally and 
does not unreasonably increase the corporation’s risk of loss with 
respect to the plan. 

(2) The corporation may prescribe reporting requirements for 
terminated plans, and rules and standards for the administration 
of such plans, which the corporation considers appropriate to pro-
tect the interests of plan participants and beneficiaries or to pre-
vent unreasonable loss to the corporation. 

INSTITUTION OF TERMINATION PROCEEDINGS BY THE CORPORATION 

SEC. 4042. ø1342¿ (a) The corporation may institute pro-
ceedings under this section to terminate a plan whenever it deter-
mines that— 

(1) the plan has not met the minimum funding standard 
required under section 412 of Internal Revenue Code of 1986, 
or has been notified by the Secretary of the Treasury that a 
notice of deficiency under section 6212 of such Code has been 
mailed with respect to the tax imposed under section 4971(a) 
of such Code, 

(2) the plan will be unable to pay benefits when due, 
(3) the reportable event described in section 4043(c)(7) has 

occurred, or 
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(4) the possible long-run loss of the corporation with re-
spect to the plan may reasonably be expected to increase un-
reasonably if the plan is not terminated. 

The corporation shall as soon as practicable institute proceedings 
under this section to terminate a single-employer plan whenever 
the corporation determines that the plan does not have assets 
available to pay benefits which are currently due under the terms 
of the plan. The corporation may prescribe a simplified procedure 
to follow in terminating small plans as long as that procedure in-
cludes substantial safeguards for the rights of the participants and 
beneficiaries under the plans, and for the employers who maintain 
such plans (including the requirement for a court decree under sub-
section (c)). Notwithstanding any other provision of this title, the 
corporation is authorized to pool assets of terminated plans for pur-
poses of administration, investment, payment of liabilities of all 
such terminated plans, and such other purposes as it determines 
to be appropriate in the administration of this title. 

(b)(1) Whenever the corporation makes a determination under 
subsection (a) with respect to a plan or is required under sub-
section (a) to institute proceedings under this section, it may, upon 
notice to the plan, apply to the appropriate United States district 
court for the appointment of a trustee to administer the plan with 
respect to which the determination is made pending the issuance 
of a decree under subsection (c) ordering the termination of the 
plan. If within 3 business days after the filing of an application 
under this subsection, or such other period as the court may order, 
the administrator of the plan consents to the appointment of a 
trustee, or fails to show why a trustee should not be appointed, the 
court may grant the application and appoint a trustee to admin-
ister the plan in accordance with its terms until the corporation de-
termines that the plan should be terminated or that termination is 
unnecessary. The corporation may request that it be appointed as 
trustee of a plan in any case. 

(2) Notwithstanding any other provision of this title— 
(A) upon the petition of a plan administrator or the cor-

poration, the appropriate United States district court may ap-
point a trustee in accordance with the provisions of this section 
if the interests of the plan participants would be better served 
by the appointment of the trustee, and 

(B) upon the petition of the corporation, the appropriate 
United States district court shall appoint a trustee proposed by 
the corporation for a multiemployer plan which is in reorga-
nization or to which section 4041A(d) applies, unless such ap-
pointment would be adverse to the interests of the plan partici-
pants and beneficiaries in the aggregate. 
(3) The corporation and plan administrator may agree to the 

appointment of a trustee without proceeding in accordance with the 
requirements of paragraphs (1) and (2). 

(c)(1) If the corporation is required under subsection (a) of this 
section to commence proceedings under this section with respect to 
a plan or, after issuing a notice under this section to a plan admin-
istrator, has determined that the plan should be terminated, it 
may, upon notice to the plan administrator, apply to the appro-
priate United States district court for a decree adjudicating that 
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the plan must be terminated in order to protect the interests of the 
participants or to avoid any unreasonable deterioration of the fi-
nancial condition of the plan or any unreasonable increase in the 
liability of the fund. If the trustee appointed under subsection (b) 
disagrees with the determination of the corporation under the pre-
ceding sentence he may intervene in the proceeding relating to the 
application for the decree, or make application for such decree him-
self. Upon granting a decree for which the corporation or trustee 
has applied under this subsection the court shall authorize the 
trustee appointed under subsection (b) (or appoint a trustee if one 
has not been appointed under such subsection and authorize him) 
to terminate the plan in accordance with the provisions of this sub-
title. If the corporation and the plan administrator agree that a 
plan should be terminated and agree to the appointment of a trust-
ee without proceeding in accordance with the requirements of this 
subsection (other than this sentence) the trustee shall have the 
power described in subsection (d)(1) of this section and, in addition 
to any other duties imposed on the trustee under law or by agree-
ment between the corporation and the plan administrator, the 
trustee is subject to the duties described in subsection (d)(3). When-
ever a trustee appointed under this title is operating a plan with 
discretion as to the date upon which final distribution of the assets 
is to be commenced, the trustee shall notify the corporation at least 
10 days before the date on which he proposes to commence such 
distribution. 

(2) In the case of a proceeding initiated under this section, the 
plan administrator shall provide the corporation, upon the request 
of the corporation, the information described in clauses (ii), (iii), 
and (iv) of section 4041(c)(2)(A). 

(3) DISCLOSURE OF TERMINATION INFORMATION.— 
(A) IN GENERAL.— 

(i) INFORMATION FROM PLAN SPONSOR OR ADMINIS-
TRATOR.—A plan sponsor or plan administrator of a 
single-employer plan that has received a notice from 
the corporation of a determination that the plan 
should be terminated under this section shall provide 
to an affected party any information provided to the 
corporation in connection with the plan termination. 

(ii) INFORMATION FROM CORPORATION.—The cor-
poration shall provide a copy of the administrative 
record, including the trusteeship decision record of a 
termination of a plan described under clause (i). 
(B) TIMING OF DISCLOSURE.—The plan sponsor, plan 

administrator, or the corporation, as applicable, shall pro-
vide the information described in subparagraph (A) not 
later than 15 days after— 

(i) receipt of a request from an affected party for 
such information; or 

(ii) in the case of information described under sub-
paragraph (A)(i), the provision of any new information 
to the corporation relating to a previous request by an 
affected party. 
(C) CONFIDENTIALITY.— 
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(i) IN GENERAL.—The plan administrator, the plan 
sponsor, or the corporation shall not provide informa-
tion under subparagraph (A) in a form which includes 
any information that may directly or indirectly be as-
sociated with, or otherwise identify, an individual par-
ticipant or beneficiary. 

(ii) LIMITATION.—A court may limit disclosure 
under this paragraph of confidential information de-
scribed in section 552(b) of title 5, United States Code, 
to authorized representatives (within the meaning of 
section 4041(c)(2)(D)(iv)) of the participants or bene-
ficiaries that agree to ensure the confidentiality of 
such information. 
(D) FORM AND MANNER OF INFORMATION; CHARGES.— 

(i) FORM AND MANNER.—The corporation may pre-
scribe the form and manner of the provision of infor-
mation under this paragraph, which shall include de-
livery in written, electronic, or other appropriate form 
to the extent that such form is reasonably accessible 
to individuals to whom the information is required to 
be provided. 

(ii) REASONABLE CHARGES.—A plan sponsor may 
charge a reasonable fee for any information provided 
under this paragraph in other than electronic form. 

(d)(1)(A) A trustee appointed under subsection (b) shall have 
the power— 

(i) to do any act authorized by the plan or this title to be 
done by the plan administrator or any trustee of the plan; 

(ii) to require the transfer of all (or any part) of the assets 
and records of the plan to himself as trustee; 

(iii) to invest any assets of the plan which he holds in ac-
cordance with the provisions of the plan, regulations of the cor-
poration, and applicable rules of law; 

(iv) to limit payment of benefits under the plan to basic 
benefits or to continue payment of some or all of the benefits 
which were being paid prior to his appointment; 

(v) in the case of a multiemployer plan, to reduce benefits 
or suspend benefit payments under the plan, give appropriate 
notices, amend the plan, and perform other acts required or 
authorized by subtitle (E) 120 to be performed by the plan spon-
sor or administrator; 

(vi) to do such other acts as he deems necessary to con-
tinue operation of the plan without increasing the potential li-
ability of the corporation, if such acts may be done under the 
provisions of the plan; and 

(vii) to require the plan sponsor, the plan administrator, 
any contributing or withdrawn employer, and any employee or-
ganization representing plan participants to furnish any infor-
mation with respect to the plan which the trustee may reason-
ably need in order to administer the plan. 

If the court to which application is made under subsection (c) dis-
misses the application with prejudice, or if the corporation fails to 
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apply for a decree under subsection (c) within 30 days after the 
date on which the trustee is appointed under subsection (b), the 
trustee shall transfer all assets and records of the plan held by him 
to the plan administrator within 3 business days after such dis-
missal or the expiration of such 30-day period, and shall not be lia-
ble to the plan or any other person for his acts as trustee except 
for willful misconduct, or for conduct in violation of the provisions 
of part 4 of subtitle B of title I of this Act (except as provided in 
subsection (d)(1)(A)(v)). The 30-day period referred to in this sub-
paragraph may be extended as provided by agreement between the 
plan administrator and the corporation or by court order obtained 
by the corporation. 

(B) If the court to which an application is made under sub-
section (c) issues the decree requested in such application, in addi-
tion to the powers described in subparagraph (A), the trustee shall 
have the power— 

(i) to pay benefits under the plan in accordance with the 
allocation requirements of this title; 

(ii) to collect for the plan any amounts due the plan, in-
cluding but not limited to the power to collect from the persons 
obligated to meet the requirements of section 302 or the terms 
of the plan; 

(iii) to receive any payment made by the corporation to the 
plan under this title; 

(iv) to commence, prosecute, or defend on behalf of the 
plan any suit or proceeding involving the plan; 

(v) to issue, publish, or file such notices, statements, and 
reports as may be required by the corporation or any order of 
the court; 

(vi) to liquidate the plan assets; 
(vii) to recover payments under section 4045(a); and 
(viii) to do such other acts as may be necessary to comply 

with this title or any order of the court and to protect the in-
terests of plan participants and beneficiaries. 
(2) As soon as practicable after his appointment, the trustee 

shall give notice to interested parties of the institution of pro-
ceedings under this title to determine whether the plan should be 
terminated or to terminate the plan, whichever is applicable. For 
purposes of this paragraph, the term ‘‘interested party’’ means— 

(A) the plan administrator, 
(B) each participant in the plan and each beneficiary of a 

deceased participant, 
(C) each employer who may be subject to liability under 

section 4062, 4063, or 4064, 
(D) each employer who is or may be liable to the plan 

under section part 1 of subtitle E, 
(E) each employer who has an obligation to contribute, 

within the meaning of section 4212(a), under a multiemployer 
plan, and 

(F) each employee organization which, for purposes of col-
lective bargaining, represents plan participants employed by 
an employer described in subparagraph (C), (D), or (E). 
(3) Except to the extent inconsistent with the provisions of this 

Act, or as may be otherwise ordered by the court, a trustee ap-
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pointed under this section shall be subject to the same duties as 
those of a trustee under section 704 of title 11, United States Code, 
and shall be, with respect to the plan, a fiduciary within the mean-
ing of paragraph (21) of section 3 of this Act and under section 
4975(e) of the Internal Revenue Code of 1986 (except to the extent 
that the provisions of this title are inconsistent with the require-
ments applicable under part 4 of subtitle B of title I of this Act and 
of such section 4975). 

(e) An application by the corporation under this section may be 
filed notwithstanding the pendency in the same or any other court 
of any bankruptcy, mortgage foreclosure, or equity receivership pro-
ceeding, or any proceeding to reorganize, conserve, or liquidate 
such plan or its property, or any proceeding to enforce a lien 
against property of the plan. 

(f) Upon the filing of an application for the appointment of a 
trustee or the issuance of a decree under this section, the court to 
which an application is made shall have exclusive jurisdiction of 
the plan involved and its property wherever located with the pow-
ers, to the extent consistent with the purposes of this section, of a 
court of the United States having jurisdiction over cases under 
chapter 11 of title 11 of the United States Code. Pending an adju-
dication under subsection (c) such court shall stay, and upon ap-
pointment by it of a trustee, as provided in this section such court 
shall continue the stay of, any pending mortgage foreclosure, equity 
receivership, or other proceeding to reorganize, conserve, or liq-
uidate the plan or its property and any other suit against any re-
ceiver, conservator, or trustee of the plan or its property. Pending 
such adjudication and upon the appointment by it of such trustee, 
the court may stay any proceeding to enforce a lien against prop-
erty of the plan or any other suit against the plan. 

(g) An action under this subsection may be brought in the judi-
cial district where the plan administrator resides or does business 
or where any asset of the plan is situated. A district court in which 
such action is brought may issue process with respect to such ac-
tion in any other judicial district. 

(h)(1) The amount of compensation paid to each trustee ap-
pointed under the provisions of this title shall require the prior ap-
proval of the corporation, and, in the case of a trustee appointed 
by a court, the consent of that court. 

(2) Trustees shall appoint, retain, and compensate accountants, 
actuaries, and other professional service personnel in accordance 
with regulations prescribed by the corporation. 

REPORTABLE EVENTS 

SEC. 4043. ø1343¿ (a) Within 30 days after the plan adminis-
trator or the contributing sponsor knows or has reason to know 
that a reportable event described in subsection (c) has occurred, he 
shall notify the corporation that such event has occurred, unless a 
notice otherwise required under this subsection has already been 
provided with respect to such event. The corporation is authorized 
to waive the requirement of the preceding sentence with respect to 
any or all reportable events with respect to any plan, and to re-
quire the notification to be made by including the event in the an-
nual report made by the plan. 
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(b)(1) The requirements of this subsection shall be applicable 
to a contributing sponsor if, as of the close of the preceding plan 
year— 

(A) the aggregate unfunded vested benefits (as determined 
under section 4006(a)(3)(E)(iii)) of plans subject to this title 
which are maintained by such sponsor and members of such 
sponsor’s controlled groups (disregarding plans with no un-
funded vested benefits) exceed $50,000,000, and 

(B) the funded vested benefit percentage for such plans is 
less than 90 percent. 

For purposes of subparagraph (B), the funded vested benefit per-
centage means the percentage which the aggregate value of the as-
sets of such plans bears to the aggregate vested benefits of such 
plans (determined in accordance with section 4006(a)(3)(E)(iii)). 

(2) This subsection shall not apply to an event if the contrib-
uting sponsor, or the member of the contributing sponsor’s con-
trolled group to which the event relates, is— 

(A) a person subject to the reporting requirements of sec-
tion 13 or 15(d) of the Securities Exchange Act of 1934, or 

(B) a subsidiary (as defined for purposes of such Act) of a 
person subject to such reporting requirements. 
(3) No later than 30 days prior to the effective date of an event 

described in paragraph (9), (10), (11), (12), or (13) of subsection (c), 
a contributing sponsor to which the requirements of this subsection 
apply shall notify the corporation that the event is about to occur. 

(4) The corporation may waive the requirement of this sub-
section with respect to any or all reportable events with respect to 
any contributing sponsor. 

(c) For purposes of this section a reportable event occurs— 
(1) when the Secretary of the Treasury issues notice that 

a plan has ceased to be a plan described in section 4021(a)(2), 
or when the Secretary of Labor determines the plan is not in 
compliance with title I of this Act; 

(2) when an amendment of the plan is adopted if, under 
the amendment, the benefit payable with respect to any partic-
ipant may be decreased; 

(3) when the number of active participants is less than 80 
percent of the number of such participants at the beginning of 
the plan year, or is less than 75 percent of the number of such 
participants at the beginning of the previous plan year; 

(4) when the Secretary of the Treasury determines that 
there has been a termination or partial termination of the plan 
within the meaning of section 411(d)(3) of the Internal Rev-
enue Code of 1986, but the occurrence of such a termination 
or partial termination does not, by itself, constitute or require 
a termination of a plan under this title; 

(5) when the plan fails to meet the minimum funding 
standards under section 412 of such Code (without regard to 
whether the plan is a plan described in section 4021(a)(2) of 
this Act) or under section 302 of this Act; 

(6) when the plan is unable to pay benefits thereunder 
when due; 
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(7) when there is a distribution under the plan to a partici-
pant who is a substantial owner as defined in section 4021(d) 
if— 

(A) such distribution has a value of $10,000 or more; 
(B) such distribution is not made by reason of the 

death of the participant; and 
(C) immediately after the distribution, the plan has 

nonforfeitable benefits which are not funded; 
(8) when a plan merges, consolidates, or transfers its as-

sets under section 208 of this Act, or when an alternative 
method of compliance is prescribed by the Secretary of Labor 
under section 110 of this Act; 

(9) when, as a result of an event, a person ceases to be a 
member of the controlled group; 

(10) when a contributing sponsor or a member of a contrib-
uting sponsor’s controlled group liquidates in a case under title 
11, United States Code, or under any similar Federal law or 
law of a State or political subdivision of a State; 

(11) when a contributing sponsor or a member of a contrib-
uting sponsor’s controlled group declares an extraordinary divi-
dend (as defined in section 1059(c) of the Internal Revenue 
Code of 1986) or redeems, in any 12-month period, an aggre-
gate of 10 percent or more of the total combined voting power 
of all classes of stock entitled to vote, or an aggregate of 10 
percent or more of the total value of shares of all classes of 
stock, of a contributing sponsor and all members of its con-
trolled group; 

(12) when, in any 12-month period, an aggregate of 3 per-
cent or more of the benefit liabilities of a plan covered by this 
title and maintained by a contributing sponsor or a member of 
its controlled group are transferred to a person that is not a 
member of the controlled group or to a plan or plans main-
tained by a person or persons that are not such a contributing 
sponsor or a member of its controlled group; or 

(13) when any other event occurs that may be indicative 
of a need to terminate the plan and that is prescribed by the 
corporation in regulations. 

For purposes of paragraph (7), all distributions to a participant 
within any 24-month period are treated as a single distribution. 

(d) The Secretary of the Treasury shall notify the corporation— 
(1) whenever a reportable event described in paragraph 

(1), (4), or (5) of subsection (c) occurs, or 
(2) whenever any other event occurs which the Secretary 

of the Treasury believes indicates that the plan may not be 
sound. 
(e) The Secretary of Labor shall notify the corporation— 

(1) whenever a reportable event described in paragraph 
(1), (5), or (8) of subsection (c) occurs, or 

(2) whenever any other event occurs which the Secretary 
of Labor believes indicates that the plan may not be sound. 
(f) Any information or documentary material submitted to the 

corporation pursuant to this section shall be exempt from disclo-
sure under section 552 of title 5, United States Code, and no such 
information or documentary material may be made public, except 
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as may be relevant to any administrative or judicial action or pro-
ceeding. Nothing in this section is intended to prevent disclosure 
to either body of Congress or to any duly authorized committee or 
subcommittee of the Congress. 

ALLOCATION OF ASSETS 

SEC. 4044. ø1344¿ (a) In the case of the termination of a sin-
gle-employer plan, the plan administrator shall allocate the assets 
of the plan (available to provide benefits) among the participants 
and beneficiaries of the plan in the following order: 

(1) First, to that portion of each individual’s accrued ben-
efit which is derived from the participant’s contributions to the 
plan which were not mandatory contributions. 

(2) Second, to that portion of each individual’s accrued ben-
efit which is derived from the participant’s mandatory con-
tributions. 

(3) Third, in the case of benefits payable as an annuity— 
(A) in the case of the benefit of a participant or bene-

ficiary which was in pay status as of the beginning of the 
3-year period ending on the termination date of the plan, 
to each such benefit, based on the provisions of the plan 
(as in effect during the 5-year period ending on such date) 
under which such benefit would be the least, 

(B) in the case of a participant’s or beneficiary’s ben-
efit (other than a benefit described in subparagraph (A)) 
which would have been in pay status as of the beginning 
of such 3-year period if the participant had retired prior to 
the beginning of the 3-year period and if his benefits had 
commenced (in the normal form of annuity under the plan) 
as of the beginning of such period, to each such benefit 
based on the provisions of the plan (as in effect during the 
5-year period ending on such date) under which such ben-
efit would be the least. 

For purposes of subparagraph (A), the lowest benefit in pay 
status during a 3-year period shall be considered the benefit in 
pay status for such period. 

(4) Fourth— 
(A) to all other benefits (if any) of individuals under 

the plan guaranteed under this title (determined without 
regard to section 4022B(a)), and 

(B) to the additional benefits (if any) which would be 
determined under subparagraph (A) if section 
4022(b)(5)(B) did not apply. 

For purposes of this paragraph, section 4021 shall be applied 
without regard to subsection (c) thereof. 

(5) Fifth, to all other nonforfeitable benefits under the 
plan. 

(6) Sixth, to all other benefits under the plan. 
(b) For purposes of subsection (a)— 

(1) The amount allocated under any paragraph of sub-
section (a) with respect to any benefit shall be properly ad-
justed for any allocation of assets with respect to that benefit 
under a prior paragraph of subsection (a). 
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(2) If the assets available for allocation under any para-
graph of subsection (a) (other than paragraphs (4), (5), and (6)) 
are insufficient to satisfy in full the benefits of all individuals 
which are described in that paragraph, the assets shall be allo-
cated pro rata among such individuals on the basis of the 
present value (as of the termination date) of their respective 
benefits described in that paragraph. 

(3) If assets available for allocation under paragraph (4) of 
subsection (a) are insufficient to satisfy in full the benefits of 
all individuals who are described in that paragraph, the assets 
shall be allocated first to benefits described in subparagraph 
(A) of that paragraph. Any remaining assets shall then be allo-
cated to benefits described in subparagraph (B) of that para-
graph. If assets allocated to such subparagraph (B) are insuffi-
cient to satisfy in full the benefits described in that subpara-
graph, the assets shall be allocated pro rata among individuals 
on the basis of the present value (as of the termination date) 
of their respective benefits described in that subparagraph. 

(4) This paragraph applies if the assets available for allo-
cation under paragraph (5) of subsection (a) are not sufficient 
to satisfy in full the benefits of individuals described in that 
paragraph. 

(A) If this paragraph applies, except as provided in 
subparagraph (B), the assets shall be allocated to the ben-
efits of individuals described in such paragraph (5) on the 
basis of the benefits of individuals which would have been 
described in such paragraph (5) under the plan as in effect 
at the beginning of the 5-year period ending on the date 
of plan termination. 

(B) If the assets available for allocation under sub-
paragraph (A) are sufficient to satisfy in full the benefits 
described in such subparagraph (without regard to this 
subparagraph), then for purposes of subparagraph (A), 
benefits of individuals described in such subparagraph 
shall be determined on the basis of the plan as amended 
by the most recent plan amendment effective during such 
5-year period under which the assets available for alloca-
tion are sufficient to satisfy in full the benefits of individ-
uals described in subparagraph (A) and any assets remain-
ing to be allocated under such subparagraph shall be allo-
cated under subparagraph (A) on the basis of the plan as 
amended by the next succeeding plan amendment effective 
during such period. 
(5) If the Secretary of the Treasury determines that the al-

location made pursuant to this section (without regard to this 
paragraph) results in discrimination prohibited by section 
401(a)(4) of the Internal Revenue Code of 1986 then, if re-
quired to prevent the disqualification of the plan (or any trust 
under the plan) under section 401(a) or 403(a) of such Code, 
the assets allocated under subsections (a)(4)(B), (a)(5), and 
(a)(6) shall be reallocated to the extent necessary to avoid such 
discrimination. 

(6) The term ‘‘mandatory contributions’’ means amounts 
contributed to the plan by a participant which are required as 
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a condition of employment, as a condition of participation in 
such plan, or as a condition of obtaining benefits under the 
plan attributable to employer contributions. For this purpose, 
the total amount of mandatory contributions of a participant is 
the amount of such contributions reduced (but not below zero) 
by the sum of the amounts paid or distributed to him under 
the plan before its termination. 

(7) A plan may establish subclasses and categories within 
the classes described in paragraphs (1) through (6) of sub-
section (a) in accordance with regulations prescribed by the 
corporation. 
(c) Any increase or decrease in the value of the assets of a sin-

gle-employer plan occurring during the period beginning on the 
later of (1) the date a trustee is appointed under section 4042(b) 
or (2) the date on which the plan is terminated is to be allocated 
between the plan and the corporation in the manner determined by 
the court (in the case of a court-appointed trustee) or as agreed 
upon by the corporation and the plan administrator in any other 
case. Any increase or decrease in the value of the assets of a single- 
employer plan occurring after the date on which the plan is termi-
nated shall be credited to, or suffered by, the corporation. 

(d)(1) Subject to paragraph (3), any residual assets of a single- 
employer plan may be distributed to the employer if— 

(A) all liabilities of the plan to participants and their bene-
ficiaries have been satisfied, 

(B) the distribution does not contravene any provision of 
law, and 

(C) the plan provides for such a distribution in these cir-
cumstances. 
(2)(A) In determining the extent to which a plan provides for 

the distribution of plan assets to the employer for purposes of para-
graph (1)(C), any such provision, and any amendment increasing 
the amount which may be distributed to the employer, shall not be 
treated as effective before the end of the fifth calendar year fol-
lowing the date of the adoption of such provision or amendment. 

(B) A distribution to the employer from a plan shall not be 
treated as failing to satisfy the requirements of this paragraph if 
the plan has been in effect for fewer than 5 years and the plan has 
provided for such a distribution since the effective date of the plan. 

(C) Except as otherwise provided in regulations of the Sec-
retary of the Treasury, in any case in which a transaction de-
scribed in section 208 occurs, subparagraph (A) shall continue to 
apply separately with respect to the amount of any assets trans-
ferred in such transaction. 

(D) For purposes of this subsection, the term ‘‘employer’’ in-
cludes any member of the controlled group of which the employer 
is a member. For purposes of the preceding sentence, the term 
‘‘controlled group’’ means any group treated as a single employer 
under subsection (b), (c), (m) or (o) of section 414 of the Internal 
Revenue Code of 1986. 

(3)(A) Before any distribution from a plan pursuant to para-
graph (1), if any assets of the plan attributable to employee con-
tributions remain after satisfaction of all liabilities described in 
subsection (a), such remaining assets shall be equitably distributed 

VerDate Nov 24 2008 19:35 Feb 28, 2023 Jkt 000000 PO 00000 Frm 00460 Fmt 9001 Sfmt 9001 G:\COMP\ERISA\ERISAO1.BEL HOLC

February 28, 2023 

G:\COMP\ERISA\EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 19....XML

    
As Amended Through P.L. 117-328, Enacted December 29, 2022



461 Sec. 4044 ERISA 

to the participants who made such contributions or their bene-
ficiaries (including alternate payees, within the meaning of section 
206(d)(3)(K)). 

(B) For purposes of subparagraph (A), the portion of the re-
maining assets which are attributable to employee contributions 
shall be an amount equal to the product derived by multiplying— 

(i) the market value of the total remaining assets, by 
(ii) a fraction— 

(I) the numerator of which is the present value of all 
portions of the accrued benefits with respect to partici-
pants which are derived from participants’ mandatory con-
tributions (referred to in subsection (a)(2)), and 

(II) the denominator of which is the present value of 
all benefits with respect to which assets are allocated 
under paragraphs (2) through (6) of subsection (a). 

(C) For purposes of this paragraph, each person who is, as of 
the termination date— 

(i) a participant under the plan, or 
(ii) an individual who has received, during the 3-year pe-

riod ending with the termination date, a distribution from the 
plan of such individual’s entire nonforfeitable benefit in the 
form of a single sum distribution in accordance with section 
203(e) or in the form of irrevocable commitments purchased by 
the plan from an insurer to provide such nonforfeitable benefit, 

shall be treated as a participant with respect to the termination, 
if all or part of the nonforfeitable benefit with respect to such per-
son is or was attributable to participants’ mandatory contributions 
(referred to in subsection (a)(2)). 

(4) Nothing in this subsection shall be construed to limit the 
requirements of section 4980(d) of the Internal Revenue Code of 
1986 (as in effect immediately after the enactment of the Omnibus 
Budget Reconciliation Act of 1990) or section 404(d) of this Act with 
respect to any distribution of residual assets of a single-employer 
plan to the employer. 

(e) BANKRUPTCY FILING SUBSTITUTED FOR TERMINATION 
DATE.—If a contributing sponsor of a plan has filed or has had filed 
against such person a petition seeking liquidation or reorganization 
in a case under title 11, United States Code, or under any similar 
Federal law or law of a State or political subdivision, and the case 
has not been dismissed as of the termination date of the plan, then 
subsection (a)(3) shall be applied by treating the date such petition 
was filed as the termination date of the plan. 

(f) VALUATION OF SECTION 4062(c) LIABILITY FOR DETERMINING 
AMOUNTS PAYABLE BY CORPORATION TO PARTICIPANTS AND BENE-
FICIARIES.— 

(1) IN GENERAL.—In the case of a terminated plan, the 
value of the recovery of liability under section 4062(c) allocable 
as a plan asset under this section for purposes of determining 
the amount of benefits payable by the corporation shall be de-
termined by multiplying— 

(A) the amount of liability under section 4062(c) as of 
the termination date of the plan, by 

(B) the applicable section 4062(c) recovery ratio. 
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(2) SECTION 4062(c) RECOVERY RATIO.—For purposes of this 
subsection— 

(A) IN GENERAL.—Except as provided in subparagraph 
(C), the term ‘‘section 4062(c) recovery ratio’’ means the 
ratio which— 

(i) the sum of the values of all recoveries under 
section 4062(c) determined by the corporation in con-
nection with plan terminations described under sub-
paragraph (B), bears to 

(ii) the sum of all the amounts of liability under 
section 4062(c) with respect to such plans as of the 
termination date in connection with any such prior 
termination. 
(B) PRIOR TERMINATIONS.—A plan termination de-

scribed in this subparagraph is a termination with respect 
to which— 

(i) the value of recoveries under section 4062(c) 
have been determined by the corporation, and 

(ii) notices of intent to terminate were provided (or 
in the case of a termination by the corporation, a no-
tice of determination under section 4042 was issued) 
during the 5-Federal fiscal year period ending with the 
third fiscal year preceding the fiscal year in which oc-
curs the date of the notice of intent to terminate (or 
the notice of determination under section 4042) with 
respect to the plan termination for which the recovery 
ratio is being determined. 
(C) EXCEPTION.—In the case of a terminated plan with 

respect to which the outstanding amount of benefit liabil-
ities exceeds $20,000,000, the term ‘‘section 4062(c) recov-
ery ratio’’ means, with respect to the termination of such 
plan, the ratio of— 

(i) the value of the recoveries on behalf of the plan 
under section 4062(c), to 

(ii) the amount of the liability owed under section 
4062(c) as of the date of plan termination to the trust-
ee appointed under section 4042 (b) or (c). 

(3) SUBSECTION NOT TO APPLY.—This subsection shall not 
apply with respect to the determination of— 

(A) whether the amount of outstanding benefit liabil-
ities exceeds $20,000,000, or 

(B) the amount of any liability under section 4062 to 
the corporation or the trustee appointed under section 
4042 (b) or (c). 
(4) DETERMINATIONS.—Determinations under this sub-

section shall be made by the corporation. Such determinations 
shall be binding unless shown by clear and convincing evidence 
to be unreasonable. 

RECAPTURE OF CERTAIN PAYMENTS 

SEC. 4045. ø1345¿ (a) Except as provided in subsection (c), the 
trustee is authorized to recover for the benefit of a plan from a par-
ticipant the recoverable amount (as defined in subsection (b)) of all 
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payments from the plan to him which commenced within the 3-year 
period immediately preceding the time the plan is terminated. 

(b) For purposes of subsection (a) the recoverable amount is the 
excess of the amount determined under paragraph (1) over the 
amount determined under paragraph (2). 

(1) The amount determined under this paragraph is the 
sum of the amount of the actual payments received by the par-
ticipant within the 3-year period. 

(2) The amount determined under this paragraph is the 
sum of— 

(A) the sum of the amount such participant would 
have received during each consecutive 12-month period 
within the 3 years if the participant received the benefit 
in the form described in paragraph (3), 

(B) the sum for each of the consecutive 12-month peri-
ods of the lesser of— 

(i) the excess, if any, of $10,000 over the benefit 
in the form described in paragraph (3), or 

(ii) the excess of the actual payment, if any, over 
the benefit in the form described in paragraph (3), and 
(C) the present value at the time of termination of the 

participant’s future benefits guaranteed under this title as 
if the benefits commenced in the form described in para-
graph (3). 
(3) The form of benefit for purposes of this subsection shall 

be the monthly benefit the participant would have received 
during the consecutive 12-month period, if he had elected at 
the time of the first payment made during the 3-year period, 
to receive his interest in the plan as a monthly benefit in the 
form of a life annuity commencing at the time of such first pay-
ment. 
(c)(1) In the event of a distribution described in section 

4043(b)(7) the 3-year period referred to in subsection (b) shall not 
end sooner than the date on which the corporation is notified of the 
distribution. 

(2) The trustee shall not recover any payment made from a 
plan after or on account of the death of a participant, or to a partic-
ipant who is disabled (within the meaning of section 72(m)(7) of the 
Internal Revenue Code of 1986). 

(3) The corporation is authorized to waive, in whole or in part, 
the recovery of any amount which the trustee is authorized to re-
cover for the benefit of a plan under this section in any case in 
which it determines that substantial economic hardship would re-
sult to the participant or his beneficiaries from whom such amount 
is recoverable. 

REPORTS TO TRUSTEE 

SEC. 4046. ø1346¿ The corporation and the plan administrator 
of any plan to be terminated under this subtitle shall furnish to the 
trustee such information as the corporation or the plan adminis-
trator has and, to the extent practicable, can obtain regarding— 

(1) the amount of benefits payable with respect to each 
participant under a plan to be terminated, 
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(2) the amount of basic benefits guaranteed under section 
4022 or 4022A which are payable with respect to each partici-
pant in the plan, 

(3) the present value, as of the time of termination, of the 
aggregate amount of basic benefits payable under section 4022 
or 4022A (determined without regard to section 4022B), 

(4) the fair market value of the assets of the plan at the 
time of termination, 

(5) the computations under section 4044, and all actuarial 
assumptions under which the items described in paragraphs 
(1) through (4) were computed, and 

(6) any other information with respect to the plan the 
trustee may require in order to terminate the plan. 

RESTORATION OF PLANS 

SEC. 4047. ø1347¿ Whenever the corporation determines that 
a plan which is to be terminated under section 4041 or 4042, or 
which is in the process of being terminated under section 4041 or 
4042, should not be terminated under section 4041 or 4042 as a re-
sult of such circumstances as the corporation determines to be rel-
evant, the corporation is authorized to cease any activities under-
taken to terminate the plan, and to take whatever action is nec-
essary and within its power to restore the plan to its status prior 
to the determination that the plan was to be terminated under sec-
tion 4041 or 4042. In the case of a plan which has been terminated 
under section 4041 or 4042 the corporation is authorized in any 
such case in which the corporation determines such action to be ap-
propriate and consistent with its duties under this title, to take 
such action as may be necessary to restore the plan to its 
pretermination status, including, but not limited to, the transfer to 
the employer or a plan administrator of control of part or all of the 
remaining assets and liabilities of the plan. 

DATE OF TERMINATION 

SEC. 4048. ø1348¿ (a) For purposes of this title the termination 
date of a single-employer plan is— 

(1) in the case of a plan terminated in a standard termi-
nation in accordance with the provisions of section 4041(b), the 
termination date proposed in the notice provided under section 
4041(a)(2), 

(2) in the case of a plan terminated in a distress termi-
nation in accordance with the provisions of section 4041(c), the 
date established by the plan administrator and agreed to by 
the corporation, 

(3) in the case of a plan terminated in accordance with the 
provisions of section 4042, the date established by the corpora-
tion and agreed to by the plan administrator, or 

(4) in the case of a plan terminated under section 4041(c) 
or 4042 in any case in which no agreement is reached between 
the plan administrator and the corporation (or the trustee), the 
date established by the court. 
(b) For purposes of this title, the date of termination of a mul-

tiemployer plan is— 
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121 Section 4049 provided for distribution of liability payments to ‘‘section 4049 trusts’’ estab-
lished in connection with distress terminations.¿¿ 

(1) in the case of a plan terminated in accordance with the 
provisions of section 4041A, the date determined under sub-
section (b) of that section; or 

(2) in the case of a plan terminated in accordance with the 
provisions of section 4042, the date agreed to between the plan 
administrator and the corporation (or the trustee appointed 
under section 4042(b)(2), if any), or, if no agreement is reached, 
the date established by the court. 
øSEC. 4049. Repealed. 121¿ 

SEC. 4050. ø1350¿ MISSING PARTICIPANTS. 
(a) GENERAL RULE.— 

(1) PAYMENT TO THE CORPORATION.—A plan administrator 
satisfies section 4041(b)(3)(A) in the case of a missing partici-
pant only if the plan administrator— 

(A) transfers the participant’s designated benefit to 
the corporation or purchases an irrevocable commitment 
from an insurer in accordance with clause (i) of section 
4041(b)(3)(A), and 

(B) provides the corporation such information and cer-
tifications with respect to such designated benefits or ir-
revocable commitments as the corporation shall specify. 
(2) TREATMENT OF TRANSFERRED ASSETS.—A transfer to the 

corporation under this section shall be treated as a transfer of 
assets from a terminated plan to the corporation as trustee, 
and shall be held with assets of terminated plans for which the 
corporation is trustee under section 4042, subject to the rules 
set forth in that section. 

(3) PAYMENT BY THE CORPORATION.—After a missing par-
ticipant whose designated benefit was transferred to the cor-
poration is located— 

(A) in any case in which the plan could have distrib-
uted the benefit of the missing participant in a single sum 
without participant or spousal consent under section 
205(g), the corporation shall pay the participant or bene-
ficiary a single sum benefit equal to the designated benefit 
paid the corporation plus interest as specified by the cor-
poration, and 

(B) in any other case, the corporation shall pay a ben-
efit based on the designated benefit and the assumptions 
prescribed by the corporation at the time that the corpora-
tion received the designated benefit. 

The corporation shall make payments under subparagraph (B) 
available in the same forms and at the same times as a guar-
anteed benefit under section 4022 would be available to be 
paid, except that the corporation may make a benefit available 
in the form of a single sum if the plan provided a single sum 
benefit (other than a single sum described in subsection 
(b)(2)(A)). 
(b) DEFINITIONS.—For purposes of this section— 

(1) MISSING PARTICIPANT.—The term ‘‘missing participant’’ 
means a participant or beneficiary under a terminating plan 
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whom the plan administrator cannot locate after a diligent 
search. 

(2) DESIGNATED BENEFIT.—The term ‘‘designated benefit’’ 
means the single sum benefit the participant would receive— 

(A) under the plan’s assumptions, in the case of a dis-
tribution that can be made without participant or spousal 
consent under section 205(g); 

(B) under the assumptions of the corporation in effect 
on the date that the designated benefit is transferred to 
the corporation, in the case of a plan that does not pay any 
single sums other than those described in subparagraph 
(A); or 

(C) under the assumptions of the corporation or of the 
plan, whichever provides the higher single sum, in the 
case of a plan that pays a single sum other than those de-
scribed in subparagraph (A). 

(c) MULTIEMPLOYER PLANS.—The corporation shall prescribe 
rules similar to the rules in subsection (a) for multiemployer plans 
covered by this title that terminate under section 4041A. 

(d) PLANS NOT OTHERWISE SUBJECT TO TITLE.— 
(1) TRANSFER TO CORPORATION.—The plan administrator of 

a plan described in paragraph (4) may elect to transfer a miss-
ing participant’s benefits to the corporation upon termination 
of the plan. 

(2) INFORMATION TO THE CORPORATION.—To the extent pro-
vided in regulations, the plan administrator of a plan described 
in paragraph (4) shall, upon termination of the plan, provide 
the corporation information with respect to benefits of a miss-
ing participant if the plan transfers such benefits— 

(A) to the corporation, or 
(B) to an entity other than the corporation or a plan 

described in paragraph (4)(B)(ii). 
(3) PAYMENT BY THE CORPORATION.—If benefits of a miss-

ing participant were transferred to the corporation under para-
graph (1), the corporation shall, upon location of the partici-
pant or beneficiary, pay to the participant or beneficiary the 
amount transferred (or the appropriate survivor benefit) ei-
ther— 

(A) in a single sum (plus interest), or 
(B) in such other form as is specified in regulations of 

the corporation. 
(4) PLANS DESCRIBED.—A plan is described in this para-

graph if— 
(A) the plan is a pension plan (within the meaning of 

section 3(2))— 
(i) to which the provisions of this section do not 

apply (without regard to this subsection), 
(ii) which is not a plan described in paragraph (2), 

(3), (4), (6), (7), (8), (9), (10), or (11) of section 4021(b), 
and 

(iii) which, was a plan described in section 401(a) 
of the Internal Revenue Code of 1986 which includes 
a trust exempt from tax under section 501(a) of such 
Code, and 
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(B) at the time the assets are to be distributed upon 
termination, the plan— 

(i) has missing participants, and 
(ii) has not provided for the transfer of assets to 

pay the benefits of all missing participants to another 
pension plan (within the meaning of section 3(2)). 

(5) CERTAIN PROVISIONS NOT TO APPLY.—Subsections (a)(1) 
and (a)(3) shall not apply to a plan described in paragraph (4). 
(e) REGULATORY AUTHORITY.—The corporation shall prescribe 

such regulations as are necessary to carry out the purposes of this 
section, including rules relating to what will be considered a dili-
gent search, the amount payable to the corporation, and the 
amount to be paid by the corporation. 

Subtitle D—Liability 

AMOUNTS PAYABLE BY THE CORPORATION 

SEC. 4061. ø1361¿ The corporation shall pay benefits under a 
single-employer plan terminated under this title subject to the limi-
tations and requirements of subtitle B of this title. The corporation 
shall provide financial assistance to pay benefits under a multiem-
ployer plan which is insolvent under section 4245 or 4281(d)(2)(A), 
subject to the limitations and requirements of subtitles B, C, and 
E of this title. Amounts guaranteed by the corporation under sec-
tions 4022 and 4022A shall be paid by the corporation only out of 
the appropriate fund. The corporation shall make payments under 
the supplemental program to reimburse multiemployer plans for 
uncollectible withdrawal liability only out of the fund established 
under section 4005(e). 

LIABILITY FOR TERMINATION OF SINGLE-EMPLOYER PLANS UNDER A 
DISTRESS TERMINATION OR A TERMINATION BY THE CORPORATION 

SEC. 4062. ø1362¿ (a) IN GENERAL.—In any case in which a 
single-employer plan is terminated in a distress termination under 
section 4041(c) or a termination otherwise instituted by the cor-
poration under section 4042, any person who is, on the termination 
date, a contributing sponsor of the plan or a member of such a con-
tributing sponsor’s controlled group shall incur liability under this 
section. The liability under this section of all such persons shall be 
joint and several. The liability under this section consists of— 

(1) liability to the corporation, to the extent provided in 
subsection (b), and 

(2) liability to the trustee appointed under subsection (b) 
or (c) of section 4042, to the extent provided in subsection (c). 
(b) LIABILITY TO THE CORPORATION.— 

(1) AMOUNT OF LIABILITY.— 
(A) IN GENERAL.—Except as provided in subparagraph 

(B), the liability to the corporation of a person described in 
subsection (a) shall be the total amount of the unfunded 
benefit liabilities (as of the termination date) to all partici-
pants and beneficiaries under the plan, together with in-
terest (at a reasonable rate) calculated from the termi-
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nation date in accordance with regulations prescribed by 
the corporation. 

(B) SPECIAL RULE IN CASE OF SUBSEQUENT INSUFFI-
CIENCY.—For purposes of subparagraph (A), in any case 
described in section 4041(c)(3)(C)(ii), actuarial present val-
ues shall be determined as of the date of the notice to the 
corporation (or the finding by the corporation) described in 
such section. 
(2) PAYMENT OF LIABILITY.— 

(A) IN GENERAL.—Except as provided in subparagraph 
(B), the liability to the corporation under this subsection 
shall be due and payable to the corporation as of the ter-
mination date, in cash or securities acceptable to the cor-
poration. 

(B) SPECIAL RULE.—Payment of so much of the liabil-
ity under paragraph (1)(A) as exceeds 30 percent of the col-
lective net worth of all persons described in subsection (a) 
(including interest) shall be made under commercially rea-
sonable terms prescribed by the corporation. The parties 
involved shall make a reasonable effort to reach agreement 
on such commercially reasonable terms. Any such terms 
prescribed by the corporation shall provide for deferral of 
50 percent of any amount of liability otherwise payable for 
any year under this subparagraph if a person subject to 
such liability demonstrates to the satisfaction of the cor-
poration that no person subject to such liability has any 
individual pre-tax profits for such person’s fiscal year end-
ing during such year. 
(3) ALTERNATIVE ARRANGEMENTS.—The corporation and 

any person liable under this section may agree to alternative 
arrangements for the satisfaction of liability to the corporation 
under this subsection. 
(c) LIABILITY TO SECTION 4042 TRUSTEE.—A person described 

in subsection (a) shall be subject to liability under this subsection 
to the trustee appointed under subsection (b) or (c) of section 4042. 
The liability of such person under this subsection shall consist of— 

(1) the sum of the shortfall amortization charge (within the 
meaning of section 303(c)(1) of this Act and 430(d)(1) of the In-
ternal Revenue Code of 1986) with respect to the plan (if any) 
for the plan year in which the termination date occurs, plus 
the aggregate total of shortfall amortization installments (if 
any) determined for succeeding plan years under section 
303(c)(2) of this Act and section 430(d)(2) of such Code (which, 
for purposes of this subparagraph, shall include any increase 
in such sum which would result if all applications for waivers 
of the minimum funding standard under section 302(c) of this 
Act and section 412(c) of such Code which are pending with re-
spect to such plan were denied and if no additional contribu-
tions (other than those already made by the termination date) 
were made for the plan year in which the termination date oc-
curs or for any previous plan year), and 

(2) the sum of the waiver amortization charge (within the 
meaning of section 303(e)(1) of this Act and 430(e)(1) of the In-
ternal Revenue Code of 1986) with respect to the plan (if any) 
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for the plan year in which the termination date occurs, plus 
the aggregate total of waiver amortization installments (if any) 
determined for succeeding plan years under section 303(e)(2) of 
this Act and section 430(e)(2) of such Code, 

together with interest (at a reasonable rate) calculated from the 
termination date in accordance with regulations prescribed by the 
corporation. The liability under this subsection shall be due and 
payable to such trustee as of the termination date, in cash or secu-
rities acceptable to such trustee. 

(d) DEFINITIONS.— 
(1) COLLECTIVE NET WORTH OF PERSONS SUBJECT TO LIABIL-

ITY.— 
(A) IN GENERAL.—The collective net worth of persons 

subject to liability in connection with a plan termination 
consists of the sum of the individual net worths of all per-
sons who— 

(i) have individual net worths which are greater 
than zero, and 

(ii) are (as of the termination date) contributing 
sponsors of the terminated plan or members of their 
controlled groups. 
(B) DETERMINATION OF NET WORTH.—For purposes of 

this paragraph, the net worth of a person is— 
(i) determined on whatever basis best reflects, in 

the determination of the corporation, the current sta-
tus of the person’s operations and prospects at the 
time chosen for determining the net worth of the per-
son, and 

(ii) increased by the amount of any transfers of as-
sets made by the person which are determined by the 
corporation to be improper under the circumstances, 
including any such transfers which would be inappro-
priate under title 11, United States Code, if the person 
were a debtor in a case under chapter 7 of such title. 
(C) TIMING OF DETERMINATION.—For purposes of this 

paragraph, determinations of net worth shall be made as 
of a day chosen by the corporation (during the 120-day pe-
riod ending with the termination date) and shall be com-
puted without regard to any liability under this section. 
(2) PRE-TAX PROFITS.—The term ‘‘pre-tax profits’’ means— 

(A) except as provided in subparagraph (B), for any 
fiscal year of any person, such person’s consolidated net in-
come (excluding any extraordinary charges to income and 
including any extraordinary credits to income) for such fis-
cal year, as shown on audited financial statements pre-
pared in accordance with generally accepted accounting 
principles, or 

(B) for any fiscal year of an organization described in 
section 501(c) of the Internal Revenue Code of 1986, the 
excess of income over expenses (as such terms are defined 
for such organizations under generally accepted accounting 
principles), 

before provision for or deduction of Federal or other income 
tax, any contribution to any single-employer plan of which 
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such person is a contributing sponsor at any time during the 
period beginning on the termination date and ending with the 
end of such fiscal year, and any amounts required to be paid 
for such fiscal year under this section. The corporation may by 
regulation require such information to be filed on such forms 
as may be necessary to determine the existence and amount of 
such pre-tax profits. 
(e) TREATMENT OF SUBSTANTIAL CESSATION OF OPERATIONS.— 

(1) GENERAL RULE.—Except as provided in paragraphs (3) 
and (4), if there is a substantial cessation of operations at a fa-
cility in any location, the employer shall be treated with re-
spect to any single employer plan established and maintained 
by the employer covering participants at such facility as if the 
employer were a substantial employer under a plan under 
which more than one employer makes contributions and the 
provisions of sections 4063, 4064, and 4065 shall apply. 

(2) SUBSTANTIAL CESSATION OF OPERATIONS.—For purposes 
of this subsection: 

(A) IN GENERAL.—The term ‘‘substantial cessation of 
operations’’ means a permanent cessation of operations at 
a facility which results in a workforce reduction of a num-
ber of eligible employees at the facility equivalent to more 
than 15 percent of the number of all eligible employees of 
the employer, determined immediately before the earlier 
of— 

(i) the date of the employer’s decision to imple-
ment such cessation, or 

(ii) in the case of a workforce reduction which in-
cludes 1 or more eligible employees described in para-
graph (6)(B), the earliest date on which any such eligi-
ble employee was separated from employment. 
(B) WORKFORCE REDUCTION.—Subject to subpara-

graphs (C) and (D), the term ‘‘workforce reduction’’ means 
the number of eligible employees at a facility who are sep-
arated from employment by reason of the permanent ces-
sation of operations of the employer at the facility. 

(C) RELOCATION OF WORKFORCE.—An eligible employee 
separated from employment at a facility shall not be taken 
into account in computing a workforce reduction if, within 
a reasonable period of time, the employee is replaced by 
the employer, at the same or another facility located in the 
United States, by an employee who is a citizen or resident 
of the United States. 

(D) DISPOSITIONS.—If, whether by reason of a sale or 
other disposition of the assets or stock of a contributing 
sponsor (or any member of the same controlled group as 
such a sponsor) of the plan relating to operations at a facil-
ity or otherwise, an employer (the ‘‘transferee employer’’) 
other than the employer which experiences the substantial 
cessation of operations (the ‘‘transferor employer’’) con-
ducts any portion of such operations, then— 

(i) an eligible employee separated from employ-
ment with the transferor employer at the facility shall 
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not be taken into account in computing a workforce re-
duction if— 

(I) within a reasonable period of time, the em-
ployee is replaced by the transferee employer by 
an employee who is a citizen or resident of the 
United States; and 

(II) in the case of an eligible employee who is 
a participant in a single employer plan main-
tained by the transferor employer, the transferee 
employer, within a reasonable period of time, 
maintains a single employer plan which includes 
the assets and liabilities attributable to the ac-
crued benefit of the eligible employee at the time 
of separation from employment with the trans-
feror employer; and 
(ii) an eligible employee who continues to be em-

ployed at the facility by the transferee employer shall 
not be taken into account in computing a workforce re-
duction if— 

(I) the eligible employee is not a participant 
in a single employer plan maintained by the 
transferor employer, or 

(II) in any other case, the transferee em-
ployer, within a reasonable period of time, main-
tains a single employer plan which includes the 
assets and liabilities attributable to the accrued 
benefit of the eligible employee at the time of sep-
aration from employment with the transferor em-
ployer. 

(3) EXEMPTION FOR PLANS WITH LIMITED UNDERFUNDING.— 
Paragraph (1) shall not apply with respect to a single employer 
plan if, for the plan year preceding the plan year in which the 
cessation occurred— 

(A) there were fewer than 100 participants with ac-
crued benefits under the plan as of the valuation date of 
the plan for the plan year (as determined under section 
303(g)(2)); or 

(B) the ratio of the market value of the assets of the 
plan to the funding target of the plan for the plan year 
was 90 percent or greater. 
(4) ELECTION TO MAKE ADDITIONAL CONTRIBUTIONS TO SAT-

ISFY LIABILITY.— 
(A) IN GENERAL.—An employer may elect to satisfy the 

employer’s liability with respect to a plan by reason of 
paragraph (1) by making additional contributions to the 
plan in the amount determined under subparagraph (B) 
for each plan year in the 7-plan-year period beginning with 
the plan year in which the cessation occurred. Any such 
additional contribution for a plan year shall be in addition 
to any minimum required contribution under section 303 
for such plan year and shall be paid not later than the ear-
lier of— 

(i) the due date for the minimum required con-
tribution for such year under section 303(j); or 
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(ii) in the case of the first such contribution, the 
date that is 1 year after the date on which the em-
ployer notifies the Corporation of the substantial ces-
sation of operations or the date the Corporation deter-
mines a substantial cessation of operations has oc-
curred, and in the case of subsequent contributions, 
the same date in each succeeding year. 
(B) AMOUNT DETERMINED.— 

(i) IN GENERAL.—Except as provided in clause (iii), 
the amount determined under this subparagraph with 
respect to each plan year in the 7-plan-year period is 
the product of— 

(I) 1⁄7 of the unfunded vested benefits deter-
mined under section 4006(a)(3)(E) as of the valu-
ation date of the plan (as determined under sec-
tion 303(g)(2)) for the plan year preceding the 
plan year in which the cessation occurred; and 

(II) the reduction fraction. 
(ii) REDUCTION FRACTION.—For purposes of clause 

(i), the reduction fraction of a single employer plan is 
equal to— 

(I) the number of participants with accrued 
benefits in the plan who were included in com-
puting the workforce reduction under paragraph 
(2)(B) as a result of the cessation of operations at 
the facility; divided by 

(II) the number of eligible employees of the 
employer who are participants with accrued bene-
fits in the plan, determined as of the same date 
the determination under paragraph (2)(A) is 
made. 
(iii) LIMITATION.—The additional contribution 

under this subparagraph for any plan year shall not 
exceed the excess, if any, of— 

(I) 25 percent of the difference between the 
market value of the assets of the plan and the 
funding target of the plan for the preceding plan 
year; over 

(II) the minimum required contribution under 
section 303 for the plan year. 

(C) PERMITTED CESSATION OF ANNUAL INSTALLMENTS 
WHEN PLAN BECOMES SUFFICIENTLY FUNDED.—An employ-
er’s obligation to make additional contributions under this 
paragraph shall not apply to— 

(i) the first plan year (beginning on or after the 
first day of the plan year in which the cessation oc-
curs) for which the ratio of the market value of the as-
sets of the plan to the funding target of the plan for 
the plan year is 90 percent or greater, or 

(ii) any plan year following such first plan year. 
(D) COORDINATION WITH FUNDING WAIVERS.— 

(i) IN GENERAL.—If the Secretary of the Treasury 
issues a funding waiver under section 302(c) with re-
spect to the plan for a plan year in the 7-plan-year pe-
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riod under subparagraph (A), the additional contribu-
tion with respect to such plan year shall be perma-
nently waived. 

(ii) NOTICE.—An employer maintaining a plan 
with respect to which such a funding waiver has been 
issued or a request for such a funding waiver is pend-
ing shall provide notice to the Secretary of the Treas-
ury, in such form and at such time as the Secretary 
of the Treasury shall provide, of a cessation of oper-
ations to which paragraph (1) applies. 
(E) ENFORCEMENT.— 

(i) NOTICE.—An employer making the election 
under this paragraph shall provide notice to the Cor-
poration, in accordance with rules prescribed by the 
Corporation, of— 

(I) such election, not later than 30 days after 
the earlier of the date the employer notifies the 
Corporation of the substantial cessation of oper-
ations or the date the Corporation determines a 
substantial cessation of operations has occurred; 

(II) the payment of each additional contribu-
tion, not later than 10 days after such payment; 

(III) any failure to pay the additional con-
tribution in the full amount for any year in the 7- 
plan-year period, not later than 10 days after the 
due date for such payment; 

(IV) the waiver under subparagraph (D)(i) of 
the obligation to make an additional contribution 
for any year, not later than 30 days after the 
funding waiver described in such subparagraph is 
granted; and 

(V) the cessation of any obligation to make ad-
ditional contributions under subparagraph (C), not 
later than 10 days after the due date for payment 
of the additional contribution for the first plan 
year to which such cessation applies. 
(ii) ACCELERATION OF LIABILITY TO THE PLAN FOR 

FAILURE TO PAY.—If an employer fails to pay the addi-
tional contribution in the full amount for any year in 
the 7-plan-year period by the due date for such pay-
ment, the employer shall, as of such date, be liable to 
the plan in an amount equal to the balance which re-
mains unpaid as of such date of the aggregate amount 
of additional contributions required to be paid by the 
employer during such 7-year-plan period. The Cor-
poration may waive or settle the liability described in 
the preceding sentence, at the discretion of the Cor-
poration. 

(iii) CIVIL ACTION.—The Corporation may bring a 
civil action in the district courts of the United States 
in accordance with section 4003(e) to compel an em-
ployer making such election to pay the additional con-
tributions required under this paragraph. 

(5) DEFINITIONS.—For purposes of this subsection: 
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(A) ELIGIBLE EMPLOYEE.—The term ‘‘eligible employee’’ 
means an employee who is eligible to participate in an em-
ployee pension benefit plan (as defined in section 3(2)) es-
tablished and maintained by the employer. 

(B) FUNDING TARGET.—The term ‘‘funding target’’ 
means, with respect to any plan year, the funding target 
as determined under section 4006(a)(3)(E)(iii)(I) for pur-
poses of determining the premium paid to the Corporation 
under section 4007 for the plan year. 

(C) MARKET VALUE.—The market value of the assets of 
a plan shall be determined in the same manner as for pur-
poses of section 4006(a)(3)(E). 
(6) SPECIAL RULES.— 

(A) CHANGE IN OPERATION OF CERTAIN FACILITIES AND 
PROPERTY.—For purposes of paragraphs (1) and (2), an em-
ployer shall not be treated as ceasing operations at a 
qualified lodging facility (as defined in section 856(d)(9)(D) 
of the Internal Revenue Code of 1986) if such operations 
are continued by an eligible independent contractor (as de-
fined in section 856(d)(9)(A) of such Code) pursuant to an 
agreement with the employer. 

(B) AGGREGATION OF PRIOR SEPARATIONS.—The work-
force reduction under paragraph (2) with respect to any 
cessation of operations shall be determined by taking into 
account any separation from employment of any eligible 
employee at the facility (other than a separation which is 
not taken into account as workforce reduction by reason of 
subparagraph (C) or (D) of paragraph (2)) which— 

(i) is related to the permanent cessation of oper-
ations of the employer at the facility, and 

(ii) occurs during the 3-year period preceding such 
cessation. 
(C) NO ADDITION TO PREFUNDING BALANCE.—For pur-

poses of section 303(f)(6)(B) and section 430(f)(6)(B) of the 
Internal Revenue Code of 1986, any additional contribu-
tion made under paragraph (4) shall be treated in the 
same manner as a contribution an employer is required to 
make in order to avoid a benefit reduction under para-
graph (1), (2), or (4) of section 206(g) or subsection (b), (c), 
or (e) of section 436 of the Internal Revenue Code of 1986 
for the plan year. 

LIABILITY OF SUBSTANTIAL EMPLOYER FOR WITHDRAWAL FROM 
SINGLE-EMPLOYER PLANS UNDER MULTIPLE CONTROLLED GROUPS. 

SEC. 4063. ø1363¿ (a) Except as provided in subsection (d), the 
plan administrator of a single-employer plan which has two or 
more contributing sponsors at least two of whom are not under 
common control— 

(1) shall notify the corporation of the withdrawal during a 
plan year of a substantial employer for such plan year from the 
plan, within 60 days after such withdrawal, and 

(2) request that the corporation determine the liability of 
all persons with respect to the withdrawal of the substantial 
employer. 
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The corporation shall, as soon as practicable thereafter, determine 
whether there is liability resulting from the withdrawal of the sub-
stantial employer and notify the liable persons of such liability. 

(b) Except as provided in subsection (c), any one or more con-
tributing sponsors who withdraw, during a plan year for which 
they constitute a substantial employer, from a single-employer plan 
which has two or more contributing sponsors at least two of whom 
are not under common control, shall, upon notification of such con-
tributing sponsors by the corporation as provided by subsection (a), 
be liable, together with the members of their controlled groups, to 
the corporation in accordance with the provisions of section 4062 
and this section. The amount of liability shall be computed on the 
basis of an amount determined by the corporation to be the amount 
described in section 4062 for the entire plan, as if the plan had 
been terminated by the corporation on the date of the withdrawal 
referred to in subsection (a)(1), multiplied by a fraction— 

(1) the numerator of which is the total amount required to 
be contributed to the plan by such contributing sponsors for 
the last 5 years ending prior to the withdrawal, and 

(2) the denominator of which is the total amount required 
to be contributed to the plan by all contributing sponsors for 
such last 5 years. 

In addition to and in lieu of the manner prescribed in the preceding 
sentence, the corporation may also determine such liability on any 
other equitable basis prescribed by the corporation in regulations. 
Any amount collected by the corporation under this subsection 
shall be held in escrow subject to disposition in accordance with the 
provisions of paragraphs (2) and (3) of subsection (c). 

(c)(1) In lieu of payment of a contributing sponsor’s liability 
under this section, the contributing sponsor may be required to fur-
nish a bond to the corporation in an amount not exceeding 150 per-
cent of his liability to insure payment of his liability under this sec-
tion. The bond shall have as surety thereon a corporate surety com-
pany which is an acceptable surety on Federal bonds under author-
ity granted by the Secretary of the Treasury under sections 6 
through 13 of title 6, United States Code. Any such bond shall be 
in a form or of a type approved by the Secretary including indi-
vidual bonds or schedule or blanket forms of bonds which cover a 
group or class. 

(2) If the plan is not terminated under section 4041(c) or 4042 
within the 5-year period commencing on the day of withdrawal, the 
liability is abated and any payment held in escrow shall be re-
funded without interest (or the bond cancelled) in accordance with 
bylaws or rules prescribed by the corporation. 

(3) If the plan terminates under section 4041(c) or 4042 within 
the 5-year period commencing on the day of withdrawal, the cor-
poration shall— 

(A) demand payment or realize on the bond and hold such 
amount in escrow for the benefit of the plan; 

(B) treat any escrowed payments under this section as if 
they were plan assets and apply them in a manner consistent 
with this subtitle; and 
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(C) refund any amount to the contributing sponsor which 
is not required to meet any obligation of the corporation with 
respect to the plan. 
(d) The provisions of this subsection apply in the case of a 

withdrawal described in subsection (a), and the provisions of sub-
sections (b) and (c) shall not apply, if the corporation determines 
that the procedure provided for under this subsection is consistent 
with the purposes of this section and section 4064 and is more ap-
propriate in the particular case. Upon a showing by the plan ad-
ministrator of the plan that the withdrawal from the plan by one 
or more contributing sponsors has resulted, or will result, in a sig-
nificant reduction in the amount of aggregate contributions to or 
under the plan, the corporation may— 

(1) require the plan fund to be equitably allocated between 
those participants no longer working in covered service under 
the plan as a result of the withdrawal, and those participants 
who remain in covered service under the plan; 

(2) treat that portion of the plan funds allocable under 
paragraph (1) to participants no longer in covered service as a 
plan terminated under section 4042; and 

(3) treat that portion of the plan fund allocable to partici-
pants remaining in covered service as a separate plan. 
(e) The corporation is authorized to waive the application of 

the provisions of subsections (b), (c), and (d) of this section when-
ever it determines that there is an indemnity agreement in effect 
among contributing sponsors under the plan which is adequate to 
satisfy the purposes of this section and of section 4064. 

LIABILITY ON TERMINATION OF SINGLE-EMPLOYER PLANS UNDER 
MULTIPLE CONTROLLED GROUPS 

SEC. 4064. ø1364¿ (a) This section applies to all contributing 
sponsors of a single-employer plan which has two or more contrib-
uting sponsors at least two of whom are not under common control 
at the time such plan is terminated under section 4041(c) or 4042, 
or who, at any time within the 5 plan years preceding the date of 
termination, made contributions under the plan. 

(b) The corporation shall determine the liability with respect to 
each contributing sponsor and each member of its controlled group 
in a manner consistent with section 4062, except that the amount 
of liability determined under section 4062(b)(1) with respect to the 
entire plan shall be allocated to each controlled group by multi-
plying such amount by a fraction— 

(1) the numerator of which is the amount required to be 
contributed to the plan for the last 5 plan years ending prior 
to the termination date by persons in such controlled group as 
contributing sponsors, and 

(2) the denominator of which is the total amount required 
to be contributed to the plan for such last 5 plan years by all 
persons as contributing sponsors, 

and section 4068(a) shall be applied separately with respect to each 
controlled group. The corporation may also determine the liability 
of each such contributing sponsor and member of its controlled 
group on any other equitable basis prescribed by the corporation in 
regulations. 
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ANNUAL REPORT OF PLAN ADMINISTRATOR 

SEC. 4065. ø1365¿ For each plan year for which section 4021 
applies to a plan, the plan administrator shall file with the cor-
poration, on a form prescribed by the corporation, an annual report 
which identifies the plan and plan administrator and which in-
cludes— 

(1) a copy of each notification required under section 4063 
with respect to such year, 

(2) a statement disclosing whether any reportable event 
(described in section 4043(b)) occurred during the plan year ex-
cept to the extent the corporation waives such requirement, 
and 

(3) in the case of a multiemployer plan, information with 
respect to such plan which the corporation determines is nec-
essary for the enforcement of subtitle E and requires by regu-
lation, which may include— 

(A) a statement certified by the plan’s enrolled actuary 
of— 

(i) the value of all vested benefits under the plan 
as of the end of the plan year, and 

(ii) the value of the plan’s assets as of the end of 
the plan year; 
(B) a statement certified by the plan sponsor of each 

claim for outstanding withdrawal liability (within the 
meaning of section 4001(a)(12)) and its value as of the end 
of that plan year and as of the end of the preceding plan 
year; and 

(C) the number of employers having an obligation to 
contribute to the plan and the number of employers re-
quired to make withdrawal liability payments. 

The report shall be filed within 6 months after the close of the plan 
year to which it relates. The corporation shall cooperate with the 
Secretary of the Treasury and the Secretary of Labor in an endeav-
or to coordinate the timing and content, and possibly obtain the 
combination, of reports under this section with reports required to 
be made by plan administrators to such Secretaries. 

ANNUAL NOTIFICATION TO SUBSTANTIAL EMPLOYERS 

SEC. 4066. ø1366¿ The plan administrator of each single-em-
ployer plan which has at least two contributing sponsors at least 
two of whom are not under common control shall notify, within 6 
months after the close of each plan year, any contributing sponsor 
of the plan who is described in section 4001(a)(2) that such contrib-
uting sponsor (alone or together with members of such contributing 
sponsor’s controlled group) constitutes a substantial employer for 
that year. 

RECOVERY OF LIABILITY FOR PLAN TERMINATION 

SEC. 4067. ø1367¿ The corporation is authorized to make ar-
rangements with contributing sponsors and members of their con-
trolled groups who are or may become liable under section 4062, 
4063, or 4064 for payment of their liability, including arrangements 
for deferred payment of amounts of liability to the corporation ac-
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121 Section 4049 provided for distribution of liability payments to ‘‘section 4049 trusts’’ estab-
lished in connection with distress terminations. 

cruing as of the termination date on such terms and for such peri-
ods as the corporation deems equitable and appropriate. 

LIEN FOR LIABILITY 

SEC. 4068. ø1368¿ (a) If any person liable to the corporation 
under section 4062, 4063, or 4064 neglects or refuses to pay, after 
demand, the amount of such liability (including interest), there 
shall be a lien in favor of the corporation in the amount of such 
liability (including interest) upon all property and rights to prop-
erty, whether real or personal, belonging to such person, except 
that such lien may not be in an amount in excess of 30 percent of 
the collective net worth of all persons described in section 
4062(a) 122 

(b) The lien imposed by subsection (a) arises on the date of ter-
mination of a plan, and continues until the liability imposed under 
section 4062, 4063, or 4064 is satisfied or becomes unenforceable 
by reason of lapse of time. 

(c)(1) Except as otherwise provided under this section, the pri-
ority of a lien imposed under subsection (a) shall be determined in 
the same manner as under section 6323 of the Internal Revenue 
Code of 1986 (as in effect on the date of the enactment of the Sin-
gle-Employer Pension Plan Amendments Act of 1986 øApril 7, 
1986¿). Such section 6323 shall be applied for purposes of this sec-
tion by disregarding subsection (g)(4) and by substituting— 

(A) ‘‘lien imposed by section 4068 of the Employee Retire-
ment Income Security Act of 1974’’ for ‘‘lien imposed by section 
6321’’ each place it appears in subsections (a), (b), (c)(1), 
(c)(4)(B), (d), (e), and (h)(5); 

(B) ‘‘the corporation’’ for ‘‘the Secretary’’ in subsections (a) 
and (b)(9)(C); 

(C) ‘‘the payment of the amount on which the section 
4068(a) lien is based’’ for ‘‘the collection of any tax under this 
title’’ in subsection (b)(3); 

(D) ‘‘a person whose property is subject to the lien’’ for ‘‘the 
taxpayer’’ in subsections (b)(8), (c)(2)(A)(i) (the first place it ap-
pears), (c)(2)(A)(ii), (c)(2)(B), (c)(4)(B), and (c)(4)(C) (in the mat-
ter preceding clause (i)); 

(E) ‘‘such person’’ for ‘‘the taxpayer’’ in subsections 
(c)(2)(A)(i) (the second place it appears) and (c)(4)(C)(ii); 

(F) ‘‘payment of the loan value of the amount on which the 
lien is based is made to the corporation’’ for ‘‘satisfaction of a 
levy pursuant to section 6332(b)’’ in subsection (b)(9)(C); 

(G) ‘‘section 4068(a) lien’’ for ‘‘tax lien’’ each place it ap-
pears in subsections (c)(1), (c)(2)(A), (c)(2)(B), (c)(3)(B)(iii), 
(c)(4)(B), (d), and (h)(5); and 

(H) ‘‘the date on which the lien is first filed’’ for ‘‘the date 
of the assessment of the tax’’ in subsection (g)(3)(A). 
(2) In a case under title 11 of the United States Code or in in-

solvency proceedings, the lien imposed under subsection (a) shall be 
treated in the same manner as a tax due and owing to the United 
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States for purposes of title 11 of the United States Code or section 
3713 of title 31 of the United States Code. 

(3) For purposes of applying section 6323(a) of the Internal 
Revenue Code of 1986 to determine the priority between the lien 
imposed under subsection (a) and a Federal tax lien, each lien shall 
be treated as a judgment lien arising as of the time notice of such 
lien is filed. 

(4) For purposes of this subsection, notice of the lien imposed 
by subsection (a) shall be filed in the same manner as under sec-
tion 6323(f) and (g) of the Internal Revenue Code of 1986. 

(d)(1) In any case where there has been a refusal or neglect to 
pay the liability imposed under section 4062, 4063, or 4064, the 
corporation may bring civil action in a district court of the United 
States to enforce the lien of the corporation under this section with 
respect to such liability or to subject any property, of whatever na-
ture, of the liable person, or in which he has any right, title, or in-
terest to the payment of such liability. 

(2) The liability imposed by section 4062, 4063, or 4064 may 
be collected by a proceeding in court if the proceeding is com-
menced within 6 years after the date upon which the plan was ter-
minated or prior to the expiration of any period for collection 
agreed upon in writing by the corporation and the liable person be-
fore the expiration of such 6-year period. The period of limitations 
provided under this paragraph shall be suspended for the period 
the assets of the liable person are in the control or custody of any 
court of the United States, or of any State, or of the District of Co-
lumbia, and for 6 months thereafter, and for any period during 
which the liable person is outside the United States if such period 
of absence is for a continuous period of at least 6 months. 

(e) If the corporation determines that release of the lien or sub-
ordination of the lien to any other creditor of the liable person 
would not adversely affect the collection of the liability imposed 
under section 4062, 4063, or 4064, or that the amount realizable 
by the corporation from the property to which the lien attaches will 
ultimately be increased by such release or subordination, and that 
the ultimate collection of the liability will be facilitated by such re-
lease or subordination, the corporation may issue a certificate of re-
lease or subordination of the lien with respect to such property, or 
any part thereof. 

(f) DEFINITIONS.—For purposes of this section— 
(1) The collective net worth of persons subject to liability 

in connection with a plan termination shall be determined as 
provided in section 4062(d)(1). 

(2) The term ‘‘pre-tax profits’’ has the meaning provided in 
section 4062(d)(2). 

TREATMENT OF TRANSACTIONS TO EVADE LIABILITY; EFFECT OF 
CORPORATE REORGANIZATION 

SEC. 4069. ø1369¿ (a) TREATMENT OF TRANSACTIONS TO EVADE 
LIABILITY.—If a principal purpose of any person in entering into 
any transaction is to evade liability to which such person would be 
subject under this subtitle and the transaction becomes effective 
within five years before the termination date of the termination on 
which such liability would be based, then such person and the 
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members of such person’s controlled group (determined as of the 
termination date) shall be subject to liability under this subtitle in 
connection with such termination as if such person were a contrib-
uting sponsor of the terminated plan as of the termination date. 
This subsection shall not cause any person to be liable under this 
subtitle in connection with such plan termination for any increases 
or improvements in the benefits provided under the plan which are 
adopted after the date on which the transaction referred to in the 
preceding sentence becomes effective. 

(b) EFFECT OF CORPORATE REORGANIZATION.—For purposes of 
this subtitle, the following rules apply in the case of certain cor-
porate reorganizations: 

(1) CHANGE OF IDENTITY, FORM, ETC.—If a person ceases to 
exist by reason of a reorganization which involves a mere 
change in identity, form, or place of organization, however ef-
fected, a successor corporation resulting from such reorganiza-
tion shall be treated as the person to whom this subtitle ap-
plies. 

(2) LIQUIDATION INTO PARENT CORPORATION.—If a person 
ceases to exist by reason of liquidation into a parent corpora-
tion, the parent corporation shall be treated as the person to 
whom this subtitle applies. 

(3) MERGER, CONSOLIDATION, OR DIVISION.—If a person 
ceases to exist by reason of a merger, consolidation, or division, 
the successor corporation or corporations shall be treated as 
the person to whom this subtitle applies. 

ENFORCEMENT AUTHORITY RELATING TO TERMINATIONS OF SINGLE- 
EMPLOYER PLANS 

SEC. 4070. ø1370¿ (a) IN GENERAL.—Any person who is with 
respect to a single-employer plan a fiduciary, contributing sponsor, 
member of a contributing sponsor’s controlled group, participant, or 
beneficiary, and is adversely affected by an act or practice of any 
party (other than the corporation) in violation of any provision of 
section 4041, 4042, 4062, 4063, 4064, or 4069, or who is an em-
ployee organization representing such a participant or beneficiary 
so adversely affected for purposes of collective bargaining with re-
spect to such plan, may bring an action— 

(1) to enjoin such act or practice, or 
(2) to obtain other appropriate equitable relief (A) to re-

dress such violation or (B) to enforce such provision. 
(b) STATUS OF PLAN AS PARTY TO ACTION AND WITH RESPECT 

TO LEGAL PROCESS.—A single-employer plan may be sued under 
this section as an entity. Service of summons, subpoena, or other 
legal process of a court upon a trustee or an administrator of a sin-
gle-employer plan in such trustee’s or administrator’s capacity as 
such shall constitute service upon the plan. If a plan has not des-
ignated in the summary plan description of the plan an individual 
as agent for the service of legal process, service upon any contrib-
uting sponsor of the plan shall constitute such service. Any money 
judgment under this section against a single-employer plan shall 
be enforceable only against the plan as an entity and shall not be 
enforceable against any other person unless liability against such 
person is established in such person’s individual capacity. 
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(c) JURISDICTION AND VENUE.—The district courts of the 
United States shall have exclusive jurisdiction of civil actions 
under this section. Such actions may be brought in the district 
where the plan is administered, where the violation took place, or 
where a defendant resides or may be found, and process may be 
served in any other district where a defendant resides or may be 
found. The district courts of the United States shall have jurisdic-
tion, without regard to the amount in controversy or the citizenship 
of the parties, to grant the relief provided for in subsection (a) in 
any action. 

(d) RIGHT OF CORPORATION TO INTERVENE.—A copy of the com-
plaint or notice of appeal in any action under this section shall be 
served upon the corporation by certified mail. The corporation shall 
have the right in its discretion to intervene in any action. 

(e) AWARDS OF COSTS AND EXPENSES.— 
(1) GENERAL RULE.—In any action brought under this sec-

tion, the court in its discretion may award all or a portion of 
the costs and expenses incurred in connection with such action, 
including reasonable attorney’s fees, to any party who prevails 
or substantially prevails in such action. 

(2) EXEMPTION FOR PLANS.—Notwithstanding the pre-
ceding provisions of this subsection, no plan shall be required 
in any action to pay any costs and expenses (including attor-
ney’s fees). 
(f) LIMITATION ON ACTIONS.— 

(1) IN GENERAL.—Except as provided in paragraph (3), an 
action under this section may not be brought after the later 
of— 

(A) 6 years after the date on which the cause of action 
arose, or 

(B) 3 years after the applicable date specified in para-
graph (2). 
(2) APPLICABLE DATE.— 

(A) GENERAL RULE.—Except as provided in subpara-
graph (B), the applicable date specified in this paragraph 
is the earliest date on which the plaintiff acquired or 
should have acquired actual knowledge of the existence of 
such cause of action. 

(B) SPECIAL RULE FOR PLAINTIFFS WHO ARE FIDU-
CIARIES.—In the case of a plaintiff who is a fiduciary bring-
ing the action in the exercise of fiduciary duties, the appli-
cable date specified in this paragraph is the date on which 
the plaintiff became a fiduciary with respect to the plan if 
such date is later than the date described in subparagraph 
(A). 
(3) CASES OF FRAUD OR CONCEALMENT.—In the case of 

fraud or concealment, the period described in paragraph (1)(B) 
shall be extended to 6 years after the applicable date specified 
in paragraph (2). 

PENALTY FOR FAILURE TO TIMELY PROVIDE REQUIRED INFORMATION 

SEC. 4071. ø1371¿ The corporation may assess a penalty, pay-
able to the corporation, against any person who fails to provide any 

VerDate Nov 24 2008 19:35 Feb 28, 2023 Jkt 000000 PO 00000 Frm 00481 Fmt 9001 Sfmt 9001 G:\COMP\ERISA\ERISAO1.BEL HOLC

February 28, 2023 

G:\COMP\ERISA\EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 19....XML

    
As Amended Through P.L. 117-328, Enacted December 29, 2022



482 Sec. 4201 ERISA 

123 Various related transitional rules are found at subsections (c), (d), and (e) of section 108 
of Public Law 96–364 (94 Stat. 1268). 

notice or other material information required under this subtitle, 
subtitle A, B, or C, or section 303(k)(4) or 306(g)(4), or any regula-
tions prescribed under any such subtitle or such section, within the 
applicable time limit specified therein. Such penalty shall not ex-
ceed $1,000 for each day for which such failure continues. 

SUBTITLE E—SPECIAL PROVISIONS FOR 
MULTIEMPLOYER PLANS 

PART 1—EMPLOYER WITHDRAWALS 123 

WITHDRAWAL LIABILITY ESTABLISHED 

SEC. 4201. ø1381¿ (a) If an employer withdraws from a multi-
employer plan in a complete withdrawal or a partial withdrawal, 
then the employer is liable to the plan in the amount determined 
under this part to be the withdrawal liability. 

(b) For purposes of subsection (a)— 
(1) The withdrawal liability of an employer to a plan is the 

amount determined under section 4211 to be the allocable 
amount of unfunded vested benefits, adjusted— 

(A) first, by any de minimis reduction applicable under 
section 4209, 

(B) next, in the case of a partial withdrawal, in accord-
ance with section 4206, 

(C) then, to the extent necessary to reflect the limita-
tion on annual payments under section 4219(c)(1)(B), and 

(D) finally, in accordance with section 4225. 
(2) The term ‘‘complete withdrawal’’ means a complete 

withdrawal described in section 4203. 
(3) The term ‘‘partial withdrawal’’ means a partial with-

drawal described in section 4205. 

DETERMINATION AND COLLECTION OF LIABILITY; NOTIFICATION OF 
EMPLOYER 

SEC. 4202. ø1382¿ When an employer withdraws from a multi-
employer plan, the plan sponsor, in accordance with this part, 
shall— 

(1) determine the amount of the employer’s withdrawal li-
ability, 

(2) notify the employer of the amount of the withdrawal li-
ability, and 

(3) collect the amount of the withdrawal liability from the 
employer. 

COMPLETE WITHDRAWAL 

SEC. 4203. ø1382¿ (a) For purposes of this part, a complete 
withdrawal from a multiemployer plan occurs when an employer— 

(1) permanently ceases to have an obligation to contribute 
under the plan, or 
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124 So in original. The intended reference appears to be to paragraph (2)(B)(ii). 
125 So in original. The intended reference appears to be to paragraph (2). 

(2) permanently ceases all covered operations under the 
plan. 
(b)(1) Notwithstanding subsection (a), in the case of an em-

ployer that has an obligation to contribute under a plan for work 
performed in the building and construction industry, a complete 
withdrawal occurs only as described in paragraph (2), if— 

(A) substantially all the employees with respect to whom 
the employer has an obligation to contribute under the plan 
perform work in the building and construction industry, and 

(B) the plan— 
(i) primarily covers employees in the building and con-

struction industry, or 
(ii) is amended to provide that this subsection applies 

to employers described in this paragraph. 
(2) A withdrawal occurs under this paragraph if— 

(A) an employer ceases to have an obligation to contribute 
under the plan, and 

(B) the employer— 
(i) continues to perform work in the jurisdiction of the 

collective bargaining agreement of the type for which con-
tributions were previously required, or 

(ii) resumes such work within 5 years after the date 
on which the obligation to contribute under the plan 
ceases, and does not renew the obligation at the time of 
the resumption. 

(3) In the case of a plan terminated by mass withdrawal (with-
in the meaning of section 4041A(a)(2)), paragraph (2) shall be ap-
plied by substituting ‘‘3 years’’ for ‘‘5 years’’ in subparagraph 
(B)(ii). 124 

(c)(1) Notwithstanding subsection (a), in the case of an em-
ployer that has an obligation to contribute under a plan for work 
performed in the entertainment industry, primarily on a temporary 
or project-by-project basis, if the plan primarily covers employees 
in the entertainment industry, a complete withdrawal occurs only 
as described in subsection (b)(2) applied by substituting ‘‘plan’’ for 
‘‘collective bargaining agreement’’ in subparagraph (B)(i) thereof. 

(2) For purposes of this subsection, the term ‘‘entertainment in-
dustry’’ means— 

(A) theater, motion picture (except to the extent provided 
in regulations prescribed by the corporation), radio, television, 
sound or visual recording, music, and dance, and 

(B) such other entertainment activities as the corporation 
may determine to be appropriate. 
(3) The corporation may by regulation exclude a group or class 

of employers described in the preceding sentence 125 from the appli-
cation of this subsection if the corporation determines that such ex-
clusion is necessary— 

(A) to protect the interest of the plan’s participants and 
beneficiaries, or 

(B) to prevent a significant risk of loss to the corporation 
with respect to the plan. 
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(4) A plan may be amended to provide that this subsection 
shall not apply to a group or class of employers under the plan. 

(d)(1) Notwithstanding subsection (a), in the case of an em-
ployer who— 

(A) has an obligation to contribute under a plan described 
in paragraph (2) primarily for work described in such para-
graph, and 

(B) does not continue to perform work within the jurisdic-
tion of the plan, 

a complete withdrawal occurs only as described in paragraph (3). 
(2) A plan is described in this paragraph if substantially all of 

the contributions required under the plan are made by employers 
primarily engaged in the long and short haul trucking industry, the 
household goods moving industry, or the public warehousing indus-
try. 

(3) A withdrawal occurs under this paragraph if— 
(A) an employer permanently ceases to have an obligation 

to contribute under the plan or permanently ceases all covered 
operations under the plan, and 

(B) either— 
(i) the corporation determines that the plan has suf-

fered substantial damage to its contribution base as a re-
sult of such cessation, or 

(ii) the employer fails to furnish a bond issued by a 
corporate surety company that is an acceptable surety for 
purposes of section 412, or an amount held in escrow by 
a bank or similar financial institution satisfactory to the 
plan, in an amount equal to 50 percent of the withdrawal 
liability of the employer. 

(4) If, after an employer furnishes a bond or escrow to a plan 
under paragraph (3)(B)(ii), the corporation determines that the ces-
sation of the employer’s obligation to contribute under the plan 
(considered together with any cessations by other employers), or 
cessation of covered operations under the plan, has resulted in sub-
stantial damage to the contribution base of the plan, the employer 
shall be treated as having withdrawn from the plan on the date on 
which the obligation to contribute or covered operations ceased, 
and such bond or escrow shall be paid to the plan. The corporation 
shall not make a determination under this paragraph more than 60 
months after the date on which such obligation to contribute or 
covered operations ceased. 

(5) If the corporation determines that the employer has no fur-
ther liability under the plan either— 

(A) because it determines that the contribution base of the 
plan has not suffered substantial damage as a result of the ces-
sation of the employer’s obligation to contribute or cessation of 
covered operations (considered together with any cessation of 
contribution obligation, or of covered operations, with respect 
to other employers), or 

(B) because it may not make a determination under para-
graph (4) because of the last sentence thereof, 

then the bond shall be cancelled or the escrow refunded. 
(6) Nothing in this subsection shall be construed as a limita-

tion on the amount of the withdrawal liability of any employer. 
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126 So in original. The intended reference appears to be to whichever first occurs. 
127 So in original. The intended reference appears to be to this part. 

(e) For purposes of this part, the date of a complete withdrawal 
is the date of the cessation of the obligation to contribute or the 
cessation of covered operations. 126 

(f)(1) The corporation may prescribe regulations under which 
plans in industries other than the construction or entertainment 
industries may be amended to provide for special withdrawal liabil-
ity rules similar to the rules described in subsections (b) and (c) of 
this section. 

(2) Regulations under paragraph (1) shall permit use of special 
withdrawal liability rules— 

(A) only in industries (or portions thereof) in which, as de-
termined by the corporation, the characteristics that would 
make use of such rules appropriate are clearly shown, and 

(B) only if the corporation determines, in each instance in 
which special withdrawal liability rules are permitted, that use 
of such rules will not pose a significant risk to the corporation 
under this title. 

SALE OF ASSETS 

SEC. 4204. ø1384¿ (a)(1) A complete or partial withdrawal of 
an employer (hereinafter in this section referred to as the ‘‘seller’’) 
under this section 127 does not occur solely because, as a result of 
a bona fide, arm’s-length sale of assets to an unrelated party (here-
inafter in this section referred to as the ‘‘purchaser’’), the seller 
ceases covered operations or ceases to have an obligation to con-
tribute for such operations, if— 

(A) the purchaser has an obligation to contribute to the 
plan with respect to the operations for substantially the same 
number of contribution base units for which the seller had an 
obligation to contribute to the plan; 

(B) the purchaser provides to the plan for a period of 5 
plan years commencing with the first plan year beginning after 
the sale of assets, a bond issued by a corporate surety company 
that is an acceptable surety for purposes of section 412 of this 
Act, or an amount held in escrow by a bank or similar financial 
institution satisfactory to the plan, in an amount equal to the 
greater of— 

(i) the average annual contribution required to be 
made by the seller with respect to the operations under 
the plan for the 3 plan years preceding the plan year in 
which the sale of the employer’s assets occurs, or 

(ii) the annual contribution that the seller was re-
quired to make with respect to the operations under the 
plan for the last plan year before the plan year in which 
the sale of the assets occurs, 

which bond or escrow shall be paid to the plan if the purchaser 
withdraws from the plan, or fails to make a contribution to the 
plan when due, at any time during the first 5 plan years begin-
ning after the sale; and 

(C) the contract for sale provides that, if the purchaser 
withdraws in a complete withdrawal, or a partial withdrawal 
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with respect to operations, during such first 5 plan years, the 
seller is secondarily liable for any withdrawal liability it would 
have had to the plan with respect to the operations (but for 
this section) if the liability of the purchaser with respect to the 
plan is not paid. 
(2) If the purchaser— 

(A) withdraws before the last day of the fifth plan year be-
ginning after the sale, and 

(B) fails to make any withdrawal liability payment when 
due, 

then the seller shall pay to the plan an amount equal to the pay-
ment that would have been due from the seller but for this section. 

(3)(A) If all, or substantially all, of the seller’s assets are dis-
tributed, or if the seller is liquidated before the end of the 5 plan 
year period described in paragraph (1)(C), then the seller shall pro-
vide a bond or amount in escrow equal to the present value of the 
withdrawal liability the seller would have had but for this sub-
section. 

(B) If only a portion of the seller’s assets are distributed during 
such period, then a bond or escrow shall be required, in accordance 
with regulations prescribed by the corporation, in a manner con-
sistent with subparagraph (A). 

(4) The liability of the party furnishing a bond or escrow under 
this subsection shall be reduced, upon payment of the bond or es-
crow to the plan, by the amount thereof. 

(b)(1) For the purposes of this part, the liability of the pur-
chaser shall be determined as if the purchaser had been required 
to contribute to the plan in the year of the sale and the 4 plan 
years preceding the sale the amount the seller was required to con-
tribute for such operations for such 5 plan years. 

(2) If the plan is in reorganization in the plan year in which 
the sale of assets occurs, the purchaser shall furnish a bond or es-
crow in an amount equal to 200 percent of the amount described 
in subsection (a)(1)(B). 

(c) The corporation may by regulation vary the standards in 
subparagraphs (B) and (C) of subsection (a)(1) if the variance would 
more effectively or equitably carry out the purposes of this title. 
Before it promulgates such regulations, the corporation may grant 
individual or class variances or exemptions from the requirements 
of such subparagraphs if the particular case warrants it. Before 
granting such an individual or class variance or exemption, the cor-
poration— 

(1) shall publish notice in the Federal Register of the pend-
ency of the variance or exemption, 

(2) shall require that adequate notice be given to inter-
ested persons, and 

(3) shall afford interested persons an opportunity to 
present their views. 
(d) For purposes of this section, the term ‘‘unrelated party’’ 

means a purchaser or seller who does not bear a relationship to the 
seller or purchaser, as the case may be, that is described in section 
267(b) of the Internal Revenue Code of 1986, or that is described 
in regulations prescribed by the corporation applying principles 
similar to the principles of such section. 
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128 So in original. The intended article appears to be ‘‘the’’ rather than ‘‘an’’. 

PARTIAL WITHDRAWALS 

SEC. 4205. ø1385¿ (a) Except as otherwise provided in this sec-
tion, there is a partial withdrawal by an employer from a plan on 
the last day of a plan year if for such plan year— 

(1) there is a 70-percent contribution decline, or 
(2) there is a partial cessation of the employer’s contribu-

tion obligation. 
(b) For purposes of subsection (a)— 

(1)(A) There is a 70-percent contribution decline for any 
plan year if during each plan year in the 3-year testing period 
the employer’s contribution base units do not exceed 30 percent 
of the employer’s contribution base units for the high base 
year. 

(B) For purposes of subparagraph (A)— 
(i) The term ‘‘3-year testing period’’ means the period 

consisting of the plan year and the immediately preceding 
2 plan years. 

(ii) The number of contribution base units for the high 
base year is the average number of such units for the 2 
plan years for which the employer’s contribution base 
units were the highest within the 5 plan years imme-
diately preceding the beginning of the 3-year testing pe-
riod. 
(2)(A) There is a partial cessation of the employer’s con-

tribution obligation for the plan year if, during such year— 
(i) the employer permanently ceases to have an obliga-

tion to contribute under one or more but fewer than all col-
lective bargaining agreements under which the employer 
has been obligated to contribute under the plan but con-
tinues to perform work in the jurisdiction of the collective 
bargaining agreement of the type for which contributions 
were previously required or transfers such work to another 
location or to an entity or entities owned or controlled by 
the employer, or 

(ii) an 128 employer permanently ceases to have an ob-
ligation to contribute under the plan with respect to work 
performed at one or more but fewer than all of its facili-
ties, but continues to perform work at the facility of the 
type for which the obligation to contribute ceased. 
(B) For purposes of subparagraph (A), a cessation of obli-

gations under a collective bargaining agreement shall not be 
considered to have occurred solely because, with respect to the 
same plan, one agreement that requires contributions to the 
plan has been substituted for another agreement. 
(c)(1) In the case of a plan in which a majority of the covered 

employees are employed in the retail food industry, the plan may 
be amended to provide that this section shall be applied with re-
spect to such plan— 

(A) by substituting ‘‘35 percent’’ for ‘‘70 percent’’ in sub-
sections (a) and (b), and 
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129 So in original. The intended reference appears to be to ‘‘any plan year’’. 

(B) by substituting ‘‘65 percent’’ for ‘‘30 percent’’ in sub-
section (b). 
(2) Any amendment adopted under paragraph (1) shall provide 

rules for the equitable reduction of withdrawal liability in any case 
in which the number of the plan’s contribution base units, in the 
2 plan years following the plan year of withdrawal of the employer, 
is higher than such number immediately after the withdrawal. 

(3) Section 4208 shall not apply to a plan which has been 
amended under paragraph (1). 

(d) In the case of a plan described in section 404(c) of the Inter-
nal Revenue Code of 1986, or a continuation thereof, the plan may 
be amended to provide rules setting forth other conditions con-
sistent with the purposes of this Act under which an employer has 
liability for partial withdrawal. 

ADJUSTMENT FOR PARTIAL WITHDRAWAL 

SEC. 4206. ø1386¿ (a) The amount of an employer’s liability for 
a partial withdrawal, before the application of sections 4219(c)(1) 
and 4225, is equal to the product of— 

(1) the amount determined under section 4211, and ad-
justed under section 4209 if appropriate, determined as if the 
employer had withdrawn from the plan in a complete with-
drawal— 

(A) on the date of the partial withdrawal, or 
(B) in the case of a partial withdrawal described in 

section 4205(a)(1) (relating to 70-percent contribution de-
cline), on the last day of the first plan year in the 3-year 
testing period, 

multiplied by 
(2) a fraction which is 1 minus a fraction— 

(A) the numerator of which is the employer’s contribu-
tion base units for the plan year following the plan year 
in which the partial withdrawal occurs, and 

(B) the denominator of which is the average of the em-
ployer’s contribution base units for— 

(i) except as provided in clause (ii), the 5 plan 
years immediately preceding the plan year in which 
the partial withdrawal occurs, or 

(ii) in the case of a partial withdrawal described 
in section 4205(a)(1) (relating to 70-percent contribu-
tion decline), the 5 plan years immediately preceding 
the beginning of the 3-year testing period. 

(b)(1) In the case of an employer that has withdrawal liability 
for a partial withdrawal from a plan, any withdrawal liability of 
that employer for a partial or complete withdrawal from that plan 
in a subsequent plan year 129 shall be reduced by the amount of 
any partial withdrawal liability (reduced by any abatement or re-
duction of such liability) of the employer with respect to the plan 
for a previous plan year. 

(2) The corporation shall prescribe such regulations as may be 
necessary to provide for proper adjustments in the reduction pro-
vided by paragraph (1) for— 
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130 So in original. The intended reference appears to be to ‘‘any plan year’’. 
131 So in original. The intended reference appears to be to ‘‘any plan year’’. 

(A) changes in unfunded vested benefits arising after the 
close of the prior year 130 for which partial withdrawal liability 
was determined, 

(B) changes in contribution base units occurring after the 
close of the prior year 131 for which partial withdrawal liability 
was determined, and 

(C) any other factors for which it determines adjustment 
to be appropriate, 

so that the liability for any complete or partial withdrawal in any 
subsequent year (after the application of the reduction) properly re-
flects the employer’s share of liability with respect to the plan. 

REDUCTION OR WAIVER OF COMPLETE WITHDRAWAL LIABILITY 

SEC. 4207. ø1387¿ (a) The corporation shall provide by regula-
tion for the reduction or waiver of liability for a complete with-
drawal in the event that an employer who has withdrawn from a 
plan subsequently resumes covered operations under the plan or 
renews an obligation to contribute under the plan, to the extent 
that the corporation determines that reduction or waiver of with-
drawal liability is consistent with the purposes of this Act. 

(b) The corporation shall prescribe by regulation a procedure 
and standards for the amendment of plans to provide alternative 
rules for the reduction or waiver of liability for a complete with-
drawal in the event that an employer who has withdrawn from the 
plan subsequently resumes covered operations or renews an obliga-
tion to contribute under the plan. The rules may apply only to the 
extent that the rules are consistent with the purposes of this Act. 

REDUCTION OF PARTIAL WITHDRAWAL LIABILITY 

SEC. 4208. ø1388¿ (a)(1) If, for any 2 consecutive plan years 
following the plan year in which an employer has partially with-
drawn from a plan under section 4205(a)(1) (referred to elsewhere 
in this section as the ‘‘partial withdrawal year’’), the number of 
contribution base units with respect to which the employer has an 
obligation to contribute under the plan for each such year is not 
less than 90 percent of the total number of contribution base units 
with respect to which the employer had an obligation to contribute 
under the plan for the high base year (within the meaning of sec-
tion 4205(b)(1)(B)(ii)), then the employer shall have no obligation to 
make payments with respect to such partial withdrawal (other 
than delinquent payments) for plan years beginning after the sec-
ond consecutive plan year following the partial withdrawal year. 

(2)(A) For any plan year for which the number of contribution 
base units with respect to which an employer who has partially 
withdrawn under section 4205(a)(1) has an obligation to contribute 
under the plan equals or exceeds the number of units for the high-
est year determined under paragraph (1) without regard to ‘‘90 per-
cent of’’, the employer may furnish (in lieu of payment of the par-
tial withdrawal liability determined under section 4206) a bond to 
the plan in the amount determined by the plan sponsor (not ex-
ceeding 50 percent of the annual payment otherwise required). 
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132 So in original. There is no closing parenthesis. 
133 So in original. The intended reference appears to be to section 4203(b). 
134 So in original. The intended reference appears to be to section 4203(c). 

(B) If the plan sponsor determines under paragraph (1) that 
the employer has no further liability to the plan for the partial 
withdrawal, then the bond shall be cancelled. 

(C) If the plan sponsor determines under paragraph (1) that 
the employer continues to have liability to the plan for the partial 
withdrawal, then— 

(i) the bond shall be paid to the plan, 
(ii) the employer shall immediately be liable for the out-

standing amount of liability due with respect to the plan year 
for which the bond was posted, and 

(iii) the employer shall continue to make the partial with-
drawal liability payments as they are due. 
(b) If— 

(1) for any 2 consecutive plan years following a partial 
withdrawal under section 4205(a)(1), the number of contribu-
tion base units with respect to which the employer has an obli-
gation to contribute for each such year exceeds 30 percent of 
the total number of contribution base units with respect to 
which the employer had an obligation to contribute for the 
high base year (within the meaning of section 
4205(b)(1)(B)(ii) 132, and 

(2) the total number of contribution base units with re-
spect to which all employers under the plan have obligations 
to contribute in each of such 2 consecutive years is not less 
than 90 percent of the total number of contribution base units 
for which all employers had obligations to contribute in the 
partial withdrawal plan year; 

then, the employer shall have no obligation to make payments with 
respect to such partial withdrawal (other than delinquent pay-
ments) for plan years beginning after the second such consecutive 
plan year. 

(c) In any case in which, in any plan year following a partial 
withdrawal under section 4205(a)(1), the number of contribution 
base units with respect to which the employer has an obligation to 
contribute for such year equals or exceeds 110 percent (or such 
other percentage as the plan may provide by amendment and 
which is not prohibited under regulations prescribed by the cor-
poration) of the number of contribution base units with respect to 
which the employer had an obligation to contribute in the partial 
withdrawal year, then the amount of the employer’s partial with-
drawal liability payment for such year shall be reduced pro rata, 
in accordance with regulations prescribed by the corporation. 

(d)(1) An employer to whom section 4202(b) 133 (relating to the 
building and construction industry) applies is liable for a partial 
withdrawal only if the employer’s obligation to contribute under 
the plan is continued for no more than an insubstantial portion of 
its work in the craft and area jurisdiction of the collective bar-
gaining agreement of the type for which contributions are required. 

(2) An employer to whom section 4202(c) 134 (relating to the en-
tertainment industry) applies shall have no liability for a partial 
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withdrawal except under the conditions and to the extent pre-
scribed by the corporation by regulation. 

(e)(1) The corporation may prescribe regulations providing for 
the reduction or elimination of partial withdrawal liability under 
any conditions with respect to which the corporation determines 
that reduction or elimination of partial withdrawal liability is con-
sistent with the purposes of this Act. 

(2) Under such regulations, reduction of withdrawal liability 
shall be provided only with respect to subsequent changes in the 
employer’s contributions for the same operations, or under the 
same collective bargaining agreement, that gave rise to the partial 
withdrawal, and changes in the employer’s contribution base units 
with respect to other facilities or other collective bargaining agree-
ments shall not be taken into account. 

(3) The corporation shall prescribe by regulation a procedure 
by which a plan may by amendment adopt rules for the reduction 
or elimination of partial withdrawal liability under any other con-
ditions, subject to the approval of the corporation based on its de-
termination that adoption of such rules by the plan is consistent 
with the purposes of this Act. 

DE MINIMIS RULE 

SEC. 4209. ø1389¿ (a) Except in the case of a plan amended 
under subsection (b), the amount of the unfunded vested benefits 
allocable under section 4211 to an employer who withdraws from 
a plan shall be reduced by the smaller of— 

(1) 3/4 of 1 percent of the plan’s unfunded vested obliga-
tions (determined as of the end of the plan year ending before 
the date of withdrawal), or 

(2) $50,000, 
reduced by the amount, if any, by which the unfunded vested bene-
fits allowable to the employer, determined without regard to this 
subsection, exceeds $100,000. 

(b) A plan may be amended to provide for the reduction of the 
amount determined under section 4211 by not more than the great-
er of— 

(1) the amount determined under subsection (a), or 
(2) the lesser of— 

(A) the amount determined under subsection (a)(1), or 
(B) $100,000, 

reduced by the amount, if any, by which the amount determined 
under section 4211 for the employer, determined without regard to 
this subsection, exceeds $150,000. 

(c) This section does not apply— 
(1) to an employer who withdraws in a plan year in which 

substantially all employers withdraw from the plan, or 
(2) in any case in which substantially all employers with-

draw from the plan during a period of one or more plan years 
pursuant to an agreement or arrangement to withdraw, to an 
employer who withdraws pursuant to such agreement or ar-
rangement. 
(d) In any action or proceeding to determine or collect with-

drawal liability, if substantially all employers have withdrawn 
from a plan within a period of 3 plan years, an employer who has 
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withdrawn from such plan during such period shall be presumed 
to have withdrawn from the plan pursuant to an agreement or ar-
rangement, unless the employer proves otherwise by a preponder-
ance of the evidence. 

NO WITHDRAWAL LIABILITY FOR CERTAIN TEMPORARY CONTRIBUTION 
OBLIGATION PERIODS 

SEC. 4210. ø1390¿ (a) An employer who withdraws from a plan 
in complete or partial withdrawal is not liable to the plan if the 
employer— 

(1) first had an obligation to contribute to the plan after 
the date of the enactment of the Multiemployer Pension Plan 
Amendments Act of 1980 øSeptember 26, 1980¿, 

(2) had an obligation to contribute to the plan for no more 
than the lesser of— 

(A) 6 consecutive plan years preceding the date on 
which the employer withdraws, or 

(B) the number of years required for vesting under the 
plan, 
(3) was required to make contributions to the plan for each 

such plan year in an amount equal to less than 2 percent of 
the sum of all employer contributions made to the plan for 
each such year, and 

(4) has never avoided withdrawal liability because of the 
application of this section with respect to the plan. 
(b) Subsection (a) shall apply to an employer with respect to 

a plan only if— 
(1) the plan is amended to provide that subsection (a) ap-

plies; 
(2) the plan provides, or is amended to provide, that the 

reduction under section 411(a)(3)(E) of the Internal Revenue 
Code of 1986 applies with respect to the employees of the em-
ployer; and 

(3) the ratio of the assets of the plan for the plan year pre-
ceding the first plan year for which the employer was required 
to contribute to the plan to the benefit payments made during 
that plan year was at least 8 to 1. 

METHODS FOR COMPUTING WITHDRAWAL LIABILITY 

SEC. 4211. ø1391¿ (a) The amount of the unfunded vested ben-
efits allocable to an employer that withdraws from a plan shall be 
determined in accordance with subsection (b), (c), or (d) of this sec-
tion. 

(b)(1) Except as provided in subsections (c) and (d), the amount 
of unfunded vested benefits allocable to an employer that with-
draws is the sum of— 

(A) the employer’s proportional share of the unamortized 
amount of the change in the plan’s unfunded vested benefits 
for plan years ending after September 25, 1980, as determined 
under paragraph (2), 

(B) the employer’s proportional share, if any, of the 
unamortized amount of the plan’s unfunded vested benefits at 
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the end of the plan year ending before September 26, 1980, as 
determined under paragraph (3); and 

(C) the employer’s proportional share of the unamortized 
amounts of the reallocated unfunded vested benefits (if any) as 
determined under paragraph (4). 

If the sum of the amounts determined with respect to an employer 
under paragraphs (2), (3), and (4) is negative, the unfunded vested 
benefits allocable to the employer shall be zero. 

(2)(A) An employer’s proportional share of the unamortized 
amount of the change in the plan’s unfunded vested benefits for 
plan years ending after September 25, 1980, is the sum of the em-
ployer’s proportional shares of the unamortized amount of the 
change in unfunded vested benefits for each plan year in which the 
employer has an obligation to contribute under the plan ending— 

(i) after such date, and 
(ii) before the plan year in which the withdrawal of the 

employer occurs. 
(B) The change in a plan’s unfunded vested benefits for a plan 

year is the amount by which— 
(i) the unfunded vested benefits at the end of the plan 

year; exceeds 
(ii) the sum of— 

(I) the unamortized amount of the unfunded vested 
benefits for the last plan year ending before September 26, 
1980, and 

(II) the sum of the unamortized amounts of the change 
in unfunded vested benefits for each plan year ending after 
September 25, 1980, and preceding the plan year for which 
the change is determined. 

(C) The unamortized amount of the change in a plan’s un-
funded vested benefits with respect to a plan year is the change in 
unfunded vested benefits for the plan year, reduced by 5 percent 
of such change for each succeeding plan year. 

(D) The unamortized amount of the unfunded vested benefits 
for the last plan year ending before September 26, 1980, is the 
amount of the unfunded vested benefits as of the end of that plan 
year reduced by 5 percent of such amount for each succeeding plan 
year. 

(E) An employer’s proportional share of the unamortized 
amount of a change in unfunded vested benefits is the product of— 

(i) the unamortized amount of such change (as of the end 
of the plan year preceding the plan year in which the employer 
withdraws); multiplied by 

(ii) a fraction— 
(I) the numerator of which is the sum of the contribu-

tions required to be made under the plan by the employer 
for the year in which such change arose and for the 4 pre-
ceding plan years, and 

(II) the denominator of which is the sum for the plan 
year in which such change arose and the 4 preceding plan 
years of all contributions made by employers who had an 
obligation to contribute under the plan for the plan year 
in which such change arose reduced by the contributions 
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135 So in original. The intended phrase appears to be ‘‘determines to be uncollectible in that 
plan year’’. 

136 So in original. The period should probably be a comma. 
137 So in original. The intended phrase appears to be ‘‘determines will not be asessed in that 

plan year’’. 
138 So in original. The intended reference appears to be to section 4219(b)(1)(A). 

made in such years by employers who had withdrawn from 
the plan in the year in which the change arose. 

(3) An employer’s proportional share of the unamortized 
amount of the plan’s unfunded vested benefits for the last plan 
year ending before September 26, 1980, is the product of— 

(A) such unamortized amount; multiplied by— 
(B) a fraction— 

(i) the numerator of which is the sum of all contribu-
tions required to be made by the employer under the plan 
for the most recent 5 plan years ending before September 
26, 1980, and 

(ii) the denominator of which is the sum of all con-
tributions made for the most recent 5 plan years ending 
before September 26, 1980, by all employers— 

(I) who had an obligation to contribute under the 
plan for the first plan year ending on or after such 
date, and 

(II) who had not withdrawn from the plan before 
such date. 

(4)(A) An employer’s proportional share of the unamortized 
amount of the reallocated unfunded vested benefits is the sum of 
the employer’s proportional shares of the unamortized amount of 
the reallocated unfunded vested benefits for each plan year ending 
before the plan year in which the employer withdrew from the 
plan. 

(B) Except as otherwise provided in regulations prescribed by 
the corporation, the reallocated unfunded vested benefits for a plan 
year is the sum of— 

(i) any amount which the plan sponsor determines in that 
plan year to be uncollectible 135 for reasons arising out of cases 
or proceedings under title 11, United States Code, or similar 
proceedings. 136 

(ii) any amount which the plan sponsor determines in that 
plan year will not be assessed 137 as a result of the operation 
of section 4209, 4219(c)(1)(B), or section 4225 against an em-
ployer to whom a notice described in section 4219 138 has been 
sent, and 

(iii) any amount which the plan sponsor determines to be 
uncollectible or unassessable in that plan year for other rea-
sons under standards not inconsistent with regulations pre-
scribed by the corporation. 
(C) The unamortized amount of the reallocated unfunded vest-

ed benefits with respect to a plan year is the reallocated unfunded 
vested benefits for the plan year, reduced by 5 percent of such re-
allocated unfunded vested benefits for each succeeding plan year. 

(D) An employer’s proportional share of the unamortized 
amount of the reallocated unfunded vested benefits with respect to 
a plan year is the product of— 
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(i) the unamortized amount of the reallocated unfunded 
vested benefits (as of the end of the plan year preceding the 
plan year in which the employer withdraws); multiplied by 

(ii) the fraction defined in paragraph (2)(E)(ii). 
(c)(1) A multiemployer plan, other than a plan which primarily 

covers employees in the building and construction industry, may be 
amended to provide that the amount of unfunded vested benefits 
allocable to an employer that withdraws from the plan is an 
amount determined under paragraph (2), (3), (4), or (5) of this sub-
section, rather than under subsection (b) or (d). A plan described 
in section 4203(b)(1)(B)(i) (relating to the building and construction 
industry) may be amended, to the extent provided in regulations 
prescribed by the corporation, to provide that the amount of the 
unfunded vested benefits allocable to an employer not described in 
section 4203(b)(1)(A) shall be determined in a manner different 
from that provided in subsection (b). 

(2)(A) The amount of the unfunded vested benefits allocable to 
any employer under this paragraph is the sum of the amounts de-
termined under subparagraphs (B) and (C). 

(B) The amount determined under this subparagraph is the 
product of— 

(i) the plan’s unfunded vested benefits as of the end of the 
last plan year ending before September 26, 1980, reduced as if 
those obligations were being fully amortized in level annual in-
stallments over 15 years beginning with the first plan year 
ending on or after such date; multiplied by 

(ii) a fraction— 
(I) the numerator of which is the sum of all contribu-

tions required to be made by the employer under the plan 
for the last 5 plan years ending before September 26, 1980, 
and 

(II) the denominator of which is the sum of all con-
tributions made for the last 5 plan years ending before 
September 26, 1980, by all employers who had an obliga-
tion to contribute under the plan for the first plan year 
ending after September 25, 1980, and who had not with-
drawn from the plan before such date. 

(C) The amount determined under this subparagraph is the 
product of— 

(i) an amount equal to— 
(I) the plan’s unfunded vested benefits as of the end 

of the plan year preceding the plan year in which the em-
ployer withdraws, less 

(II) the sum of the value as of such date of all out-
standing claims for withdrawal liability which can reason-
ably be expected to be collected, with respect to employers 
withdrawing before such plan year, and that portion of the 
amount determined under subparagraph (B)(i) which is al-
locable to employers who have an obligation to contribute 
under the plan in the plan year preceding the plan year 
in which the employer withdraws and who also had an ob-
ligation to contribute under the plan for the first plan year 
ending after September 25, 1980; multiplied by 
(ii) a fraction— 
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(I) the numerator of which is the total amount re-
quired to be contributed under the plan by the employer 
for the last 5 plan years ending before the date on which 
the employer withdraws, and 

(II) the denominator of which is the total amount con-
tributed under the plan by all employers for the last 5 
plan years ending before the date on which the employer 
withdraws, increased by the amount of any employer con-
tributions owed with respect to earlier periods which were 
collected in those plan years, and decreased by any 
amount contributed by an employer who withdrew from 
the plan under this part during those plan years. 

(D) The corporation may by regulation permit adjustments in 
any denominator under this section, consistent with the purposes 
of this title, where such adjustment would be appropriate to ease 
administrative burdens of plan sponsors in calculating such de-
nominators. 

(3) The amount of the unfunded vested benefits allocable to an 
employer under this paragraph is the product of— 

(A) the plan’s unfunded vested benefits as of the end of the 
plan year preceding the plan year in which the employer with-
draws, less the value as of the end of such year of all out-
standing claims for withdrawal liability which can reasonably 
be expected to be collected from employers withdrawing before 
such year; multiplied by 

(B) a fraction— 
(i) the numerator of which is the total amount re-

quired to be contributed by the employer under the plan 
for the last 5 plan years ending before the withdrawal, and 

(ii) the denominator of which is the total amount con-
tributed under the plan by all employers for the last 5 
plan years ending before the withdrawal, increased by any 
employer contributions owed with respect to earlier peri-
ods which were collected in those plan years, and de-
creased by any amount contributed to the plan during 
those plan years by employers who withdrew from the plan 
under this section during those plan years. 

(4)(A) The amount of the unfunded vested benefits allocable to 
an employer under this paragraph is equal to the sum of— 

(i) the plan’s unfunded vested benefits which are attrib-
utable to participants’ service with the employer (determined 
as of the end of the plan year preceding the plan year in which 
the employer withdraws), and 

(ii) the employer’s proportional share of any unfunded 
vested benefits which are not attributable to service with the 
employer or other employers who are obligated to contribute 
under the plan in the plan year preceding the plan year in 
which the employer withdraws (determined as of the end of the 
plan year preceding the plan year in which the employer with-
draws). 
(B) The plan’s unfunded vested benefits which are attributable 

to participants’ service with the employer is the amount equal to 
the value of nonforfeitable benefits under the plan which are at-
tributable to participants’ service with such employer (determined 

VerDate Nov 24 2008 19:35 Feb 28, 2023 Jkt 000000 PO 00000 Frm 00496 Fmt 9001 Sfmt 9001 G:\COMP\ERISA\ERISAO1.BEL HOLC

February 28, 2023 

G:\COMP\ERISA\EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 19....XML

    
As Amended Through P.L. 117-328, Enacted December 29, 2022



497 Sec. 4211 ERISA 

under plan rules not inconsistent with regulations of the corpora-
tion) decreased by the share of plan assets determined under sub-
paragraph (C) which is allocated to the employer as provided under 
subparagraph (D). 

(C) The value of plan assets determined under this subpara-
graph is the value of plan assets allocated to nonforfeitable benefits 
which are attributable to service with the employers who have an 
obligation to contribute under the plan in the plan year preceding 
the plan year in which the employer withdraws, which is deter-
mined by multiplying— 

(i) the value of the plan assets as of the end of the plan 
year preceding the plan year in which the employer withdraws, 
by 

(ii) a fraction— 
(I) the numerator of which is the value of nonforfeit-

able benefits which are attributable to service with such 
employers, and 

(II) the denominator of which is the value of all non-
forfeitable benefits under the plan 

as of the end of the plan year. 
(D) The share of plan assets, determined under subparagraph 

(C), which is allocated to the employer shall be determined in ac-
cordance with one of the following methods which shall be adopted 
by the plan by amendment: 

(i) by multiplying the value of plan assets determined 
under subparagraph (C) by a fraction— 

(I) the numerator of which is the value of the non-
forfeitable benefits which are attributable to service with 
the employer, and 

(II) the denominator of which is the value of the non-
forfeitable benefits which are attributable to service with 
all employers who have an obligation to contribute under 
the plan in the plan year preceding the plan year in which 
the employer withdraws; 
(ii) by multiplying the value of plan assets determined 

under subparagraph (C) by a fraction— 
(I) the numerator of which is the sum of all contribu-

tions (accumulated with interest) which have been made to 
the plan by the employer for the plan year preceding the 
plan year in which the employer withdraws and all pre-
ceding plan years; and 

(II) the denominator of which is the sum of all con-
tributions (accumulated with interest) which have been 
made to the plan (for the plan year preceding the plan 
year in which the employer withdraws and all preceding 
plan years) by all employers who have an obligation to 
contribute to the plan for the plan year preceding the plan 
year in which the employer withdraws; or 
(iii) by multiplying the value of plan assets under subpara-

graph (C) by a fraction— 
(I) the numerator of which is the amount determined 

under clause (ii)(I) of this subparagraph, less the sum of 
benefit payments (accumulated with interest) made to par-
ticipants (and their beneficiaries) for the plan years de-
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scribed in such clause (ii)(I) which are attributable to serv-
ice with the employer; and 

(II) the denominator of which is the amount deter-
mined under clause (ii)(II) of this subparagraph, reduced 
by the sum of benefit payments (accumulated with inter-
est) made to participants (and their beneficiaries) for the 
plan years described in such clause (ii)(II) which are at-
tributable to service with respect to the employers de-
scribed in such clause (ii)(II). 

(E) The amount of the plan’s unfunded vested benefits for a 
plan year preceding the plan year in which an employer withdraws, 
which is not attributable to service with employers who have an ob-
ligation to contribute under the plan in the plan year preceding the 
plan year in which such employer withdraws, is equal to— 

(i) an amount equal to— 
(I) the value of all nonforfeitable benefits under the 

plan at the end of such plan year, reduced by 
(II) the value of nonforfeitable benefits under the plan 

at the end of such plan year which are attributable to par-
ticipants’ service with employers who have an obligation to 
contribute under the plan for such plan year; reduced by 
(ii) an amount equal to— 

(I) the value of the plan assets as of the end of such 
plan year, reduced by 

(II) the value of plan assets as of the end of such plan 
year as determined under subparagraph (C); reduced by 
(iii) the value of all outstanding claims for withdrawal li-

ability which can reasonably be expected to be collected with 
respect to employers withdrawing before the year preceding 
the plan year in which the employer withdraws. 
(F) The employer’s proportional share described in subpara-

graph (A)(ii) for a plan year is the amount determined under sub-
paragraph (E) for the employer, but not in excess of an amount 
which bears the same ratio to the sum of the amounts determined 
under subparagraph (E) for all employers under the plan as the 
amount determined under subparagraph (C) for the employer bears 
to the sum of the amounts determined under subparagraph (C) for 
all employers under the plan. 

(G) The corporation may prescribe by regulation other methods 
which a plan may adopt for allocating assets to determine the 
amount of the unfunded vested benefits attributable to service with 
the employer and to determine the employer’s share of unfunded 
vested benefits not attributable to service with employers who have 
an obligation to contribute under the plan in the plan year in 
which the employer withdraws. 

(5)(A) The corporation shall prescribe by regulation a proce-
dure by which a plan may, by amendment, adopt any other alter-
native method for determining an employer’s allocable share of un-
funded vested benefits under this section, subject to the approval 
of the corporation based on its determination that adoption of the 
method by the plan would not significantly increase the risk of loss 
to plan participants and beneficiaries or to the corporation. 

(B) The corporation may prescribe by regulation standard ap-
proaches for alternative methods, other than those set forth in the 
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preceding paragraphs of this subsection, which a plan may adopt 
under subparagraph (A), for which the corporation may waive or 
modify the approval requirements of subparagraph (A). Any alter-
native method shall provide for the allocation of substantially all 
of a plan’s unfunded vested benefits among employers who have an 
obligation to contribute under the plan. 

(C) Unless the corporation by regulation provides otherwise, a 
plan may be amended to provide that a period of more than 5 but 
not more than 10 plan years may be used for determining the nu-
merator and denominator of any fraction which is used under any 
method authorized under this section for determining an employ-
er’s allocable share of unfunded vested benefits under this section. 

(D) The corporation may by regulation permit adjustments in 
any denominator under this section, consistent with the purposes 
of this title, where such adjustment would be appropriate to ease 
administrative burdens of plan sponsors in calculating such de-
nominators. 

(E) FRESH START OPTION.—Notwithstanding paragraph 
(1), a plan may be amended to provide that the withdrawal 
liability method described in subsection (b) shall be ap-
plied by substituting the plan year which is specified in 
the amendment and for which the plan has no unfunded 
vested benefits for the plan year ending before September 
26, 1980. 

(d)(1) The method of calculating an employer’s allocable share 
of unfunded vested benefits set forth in subsection (c)(3) shall be 
the method for calculating an employer’s allocable share of un-
funded vested benefits under a plan to which section 404(c) of the 
Internal Revenue Code of 1986, or a continuation of such a plan, 
applies, unless the plan is amended to adopt another method au-
thorized under subsection (b) or (c). 

(2) Sections 4204, 4209, 4219(c)(1)(B), and 4225 shall not apply 
with respect to the withdrawal of an employer from a plan de-
scribed in paragraph (1) unless the plan is amended to provide that 
any of such sections apply. 

(e) In the case of a transfer of liabilities to another plan inci-
dent to an employer’s withdrawal or partial withdrawal, the with-
drawn employer’s liability under this part shall be reduced in an 
amount equal to the value, as of the end of the last plan year end-
ing on or before the date of the withdrawal, of the transferred un-
funded vested benefits. 

(f) In the case of a withdrawal following a merger of multiem-
ployer plans, subsection (b), (c), or (d) shall be applied in accord-
ance with regulations prescribed by the corporation; except that, if 
a withdrawal occurs in the first plan year beginning after a merger 
of multiemployer plans, the determination under this section shall 
be made as if each of the multiemployer plans had remained sepa-
rate plans. 

OBLIGATION TO CONTRIBUTE; SPECIAL RULES 

SEC. 4212. ø1392¿ (a) For purposes of this part, the term ‘‘obli-
gation to contribute’’ means an obligation to contribute arising— 

(1) under one or more collective bargaining (or related) 
agreements, or 
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(2) as a result of a duty under applicable labor-manage-
ment relations law, but 

does not include an obligation to pay withdrawal liability under 
this section or to pay delinquent contributions. 

(b) Payments of withdrawal liability under this part shall not 
be considered contributions for purposes of this part. 

(c) If a principal purpose of any transaction is to evade or avoid 
liability under this part, this part shall be applied (and liability 
shall be determined and collected) without regard to such trans-
action. 

ACTUARIAL ASSUMPTIONS, ETC. 

SEC. 4213. ø1393¿ (a) The corporation may prescribe by regula-
tion actuarial assumptions which may be used by a plan actuary 
in determining the unfunded vested benefits of a plan for purposes 
of determining an employer’s withdrawal liability under this part. 
Withdrawal liability under this part shall be determined by each 
plan on the basis of— 

(1) actuarial assumptions and methods which, in the ag-
gregate, are reasonable (taking into account the experience of 
the plan and reasonable expectations) and which, in combina-
tion, offer the actuary’s best estimate of anticipated experience 
under the plan, or 

(2) actuarial assumptions and methods set forth in the cor-
poration’s regulations for purposes of determining an employ-
er’s withdrawal liability. 
(b) In determining the unfunded vested benefits of a plan for 

purposes of determining an employer’s withdrawal liability under 
this part, the plan actuary may— 

(1) rely on the most recent complete actuarial valuation 
used for purposes of section 412 of Internal Revenue Code of 
1986 and reasonable estimates for the interim years of the un-
funded vested benefits, and 

(2) in the absence of complete data, rely on the data avail-
able or on data secured by a sampling which can reasonably 
be expected to be representative of the status of the entire 
plan. 
(c) For purposes of this part, the term ‘‘unfunded vested bene-

fits’’ means with respect to a plan, an amount equal to— 
(A) the value of nonforfeitable benefits under the plan, less 
(B) the value of the assets of the plan. 

APPLICATION OF PLAN AMENDMENTS 

SEC. 4214. ø1394¿ (a) No plan rule or amendment adopted 
after January 31, 1981, under section 4209 or 4211(c) may be ap-
plied without the employer’s consent with respect to liability for a 
withdrawal or partial withdrawal which occurred before the date 
on which the rule or amendment was adopted. 

(b) All plan rules and amendments authorized under this part 
shall operate and be applied uniformly with respect to each em-
ployer, except that special provisions may be made to take into ac-
count the creditworthiness of an employer. The plan sponsor shall 
give notice to all employers who have an obligation to contribute 
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140 So in original. The intended phrase appears to be ‘‘for any year’’. 
141 So in original. The intended reference appears to be to section 4243(d)(3)(B)(i). 

under the plan and to all employee organizations representing em-
ployees covered under the plan of any plan rules or amendments 
adopted pursuant to this section. 

PLAN NOTIFICATION TO CORPORATION OF POTENTIALLY SIGNIFICANT 
WITHDRAWALS 

SEC. 4215. ø1395¿ The corporation may, by regulation, require 
the plan sponsor of a multiemployer plan to provide notice to the 
corporation when the withdrawal from the plan by any employer 
has resulted, or will result, in a significant reduction in the amount 
of aggregate contributions under the plan made by employers. 

SPECIAL RULES FOR PLANS UNDER SECTION 404(C) PLANS 

SEC. 4216. ø1396¿ (a) In the case of a plan described in sub-
section (b)— 

(1) if an employer withdraws prior to a termination de-
scribed in section 4041A(a)(2), the amount of withdrawal liabil-
ity to be paid in any year 140 by such employer shall be an 
amount equal to the greater of— 

(A) the amount determined under section 
4219(c)(1)(C)(i), or 

(B) the product of— 
(i) the number of contribution base units for which 

the employer would have been required to make con-
tributions for the prior plan year if the employer had 
not withdrawn, multiplied by 

(ii) the contribution rate for the plan year which 
would be required to meet the amortization schedules 
contained in section 4243(d)(3)(B)(ii) 141 (determined 
without regard to any limitation on such rate other-
wise provided by this title) 

except that an employer shall not be required to pay an 
amount in excess of the withdrawal liability computed with in-
terest; and 

(2) the withdrawal liability of an employer who withdraws 
after December 31, 1983, as a result of a termination described 
in section 4041A(a)(2) which is agreed to by the labor organiza-
tion that appoints the employee representative on the joint 
board of trustees which sponsors the plan, shall be determined 
under subsection (c) if— 

(A) as a result of prior employer withdrawals in any 
plan year commencing after January 1, 1980, the number 
of contribution base units is reduced to less than 67 per-
cent of the average number of such units for the calendar 
years 1974 through 1979; and 

(B) at least 50 percent of the withdrawal liability at-
tributable to the first 33 percent decline described in sub-
paragraph (A) has been determined by the plan sponsor to 
be uncollectible within the meaning of regulations of the 
corporation of general applicability; and 
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142 So in original. The term intended to be defined appears to be ‘‘year of signatory service’’. 

(C) the rate of employer contributions under the plan 
for each plan year following the first plan year beginning 
after the date of enactment of the Multiemployer Pension 
Plan Amendments Act of 1980 øSeptember 26, 1980¿ and 
preceding the termination date equals or exceeds the rate 
described in section 4243(d)(3). 

(b) A plan is described in this subsection if— 
(1) it is a plan described in section 404(c) of the Internal 

Revenue Code of 1986 or a continuation thereof; and 
(2) participation in the plan is substantially limited to in-

dividuals who retired prior to January 1, 1976. 
(c)(1) The amount of an employer’s liability under this para-

graph is the product of— 
(A) the amount of the employer’s withdrawal liability de-

termined without regard to this section, and 
(B) the greater of 90 percent, or a fraction— 

(i) the numerator of which is an amount equal to the 
portion of the plan’s unfunded vested benefits that is at-
tributable to plan participants who have a total of 10 or 
more years of signatory service, and 

(ii) the denominator of which is an amount equal to 
the total unfunded vested benefits of the plan. 

(2) For purposes of paragraph (1), the term ‘‘a year of signatory 
service’’ 142 means a year during any portion of which a participant 
was employed for an employer who was obligated to contribute in 
that year, or who was subsequently obligated to contribute. 

APPLICATION OF PART IN CASE OF CERTAIN PRE-1980 WITHDRAWALS 

SEC. 4217. ø1397¿ (a) For the purpose of determining the 
amount of unfunded vested benefits allocable to an employer for a 
partial or complete withdrawal from a plan which occurs after Sep-
tember 25, 1980, and for the purpose of determining whether there 
has been a partial withdrawal after such date, the amount of con-
tributions, and the number of contribution base units, of such em-
ployer properly allocable— 

(1) to work performed under a collective bargaining agree-
ment for which there was a permanent cessation of the obliga-
tion to contribute before September 26, 1980, or 

(2) to work performed at a facility at which all covered op-
erations permanently ceased before September 26, 1980, or for 
which there was a permanent cessation of the obligation to 
contribute before that date, 

shall not be taken into account. 
(b) A plan may, in a manner not inconsistent with regulations, 

which shall be prescribed by the corporation, adjust the amount of 
unfunded vested benefits allocable to other employers under a plan 
maintained by an employer described in subsection (a). 
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WITHDRAWAL NOT TO OCCUR MERELY BECAUSE OF CHANGE IN BUSI-
NESS FORM OR SUSPENSION OF CONTRIBUTIONS DURING LABOR DIS-
PUTE 

SEC. 4218. ø1398¿ Notwithstanding any other provision of this 
part, an employer shall not be considered to have withdrawn from 
a plan solely because— 

(1) an employer ceases to exist by reason of— 
(A) a change in corporate structure described in sec-

tion 4069(b), or 
(B) a change to an unincorporated form of business en-

terprise, 
if the change causes no interruption in employer contributions 
or obligations to contribute under the plan, or 

(2) an employer suspends contributions under the plan 
during a labor dispute involving its employees. 

For purposes of this part, a successor or parent corporation or other 
entity resulting from any such change shall be considered the origi-
nal employer. 

NOTICE, COLLECTION, ETC., OF WITHDRAWAL LIABILITY 

SEC. 4219. ø1399¿ (a) An employer shall, within 30 days after 
a written request from the plan sponsor, furnish such information 
as the plan sponsor reasonably determines to be necessary to en-
able the plan sponsor to comply with the requirements of this part. 

(b)(1) As soon as practicable after an employer’s complete or 
partial withdrawal, the plan sponsor shall— 

(A) notify the employer of— 
(i) the amount of the liability, and 
(ii) the schedule for liability payments, and 

(B) demand payment in accordance with the schedule. 
(2)(A) No later than 90 days after the employer receives the no-

tice described in paragraph (1), the employer— 
(i) may ask the plan sponsor to review any specific matter 

relating to the determination of the employer’s liability and the 
schedule of payments, 

(ii) may identify any inaccuracy in the determination of 
the amount of the unfunded vested benefits allocable to the 
employer, and 

(iii) may furnish any additional relevant information to the 
plan sponsor. 
(B) After a reasonable review of any matter raised, the plan 

sponsor shall notify the employer of— 
(i) the plan sponsor’s decision, 
(ii) the basis for the decision, and 
(iii) the reason for any change in the determination of the 

employer’s liability or schedule of liability payments. 
(c)(1)(A)(i) Except as provided in subparagraphs (B) and (D) of 

this paragraph and in paragraphs (4) and (5), an employer shall 
pay the amount determined under section 4211, adjusted if appro-
priate first under section 4209 and then under section 4206 over 
the period of years necessary to amortize the amount in level an-
nual payments determined under subparagraph (C), calculated as 
if the first payment were made on the first day of the plan year 
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following the plan year in which the withdrawal occurs and as if 
each subsequent payment were made on the first day of each sub-
sequent plan year. Actual payment shall commence in accordance 
with paragraph (2). 

(ii) The determination of the amortization period described in 
clause (i) shall be based on the assumptions used for the most re-
cent actuarial valuation for the plan. 

(B) In any case in which the amortization period described in 
subparagraph (A) exceeds 20 years, the employer’s liability shall be 
limited to the first 20 annual payments determined under subpara-
graph (C). 

(C)(i) Except as provided in subparagraph (E), the amount of 
each annual payment shall be the product of— 

(I) the average annual number of contribution base units 
for the period of 3 consecutive plan years, during the period of 
10 consecutive plan years ending before the plan year in which 
the withdrawal occurs, in which the number of contribution 
base units for which the employer had an obligation to con-
tribute under the plan is the highest, and 

(II) the highest contribution rate at which the employer 
had an obligation to contribute under the plan during the 10 
plan years ending with the plan year in which the withdrawal 
occurs. 

For purposes of the preceding sentence, a partial withdrawal de-
scribed in section 4205(a)(1) shall be deemed to occur on the last 
day of the first year of the 3-year testing period described in sec-
tion 4205(b)(1)(B)(i). 

(ii)(I) A plan may be amended to provide that for any plan year 
ending before 1986 the amount of each annual payment shall be (in 
lieu of the amount determined under clause (i)) the average of the 
required employer contributions under the plan for the period of 3 
consecutive plan years (during the period of 10 consecutive plan 
years ending with the plan year preceding the plan year in which 
the withdrawal occurs) for which such required contributions were 
the highest. 

(II) Subparagraph (B) shall not apply to any plan year to which 
this clause applies. 

(III) This clause shall not apply in the case of any withdrawal 
described in subparagraph (D). 

(IV) If under a plan this clause applies to any plan year but 
does not apply to the next plan year, this clause shall not apply to 
any plan year after such next plan year. 

(V) For purposes of this clause, the term ‘‘required contribu-
tions’’ means, for any period, the amounts which the employer was 
obligated to contribute for such period (not taking into account any 
delinquent contribution for any other period). 

(iii) A plan may be amended to provide that for the first plan 
year ending on or after September 26, 1980, the number ‘‘5’’ shall 
be substituted for the number ‘‘10’’ each place it appears in clause 
(i) or clause (ii) (whichever is appropriate). If the plan is so amend-
ed, the number ‘‘5’’ shall be increased by one for each succeeding 
plan year until the number ‘‘10’’ is reached. 

(D) In any case in which a multiemployer plan terminates by 
the withdrawal of every employer from the plan, or in which sub-
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stantially all the employers withdraw from a plan pursuant to an 
agreement or arrangement to withdraw from the plan— 

(i) the liability of each such employer who has withdrawn 
shall be determined (or redetermined) under this paragraph 
without regard to subparagraph (B), and 

(ii) notwithstanding any other provision of this part, the 
total unfunded vested benefits of the plan shall be fully allo-
cated among all such employers in a manner not inconsistent 
with regulations which shall be prescribed by the corporation. 

Withdrawal by an employer from a plan, during a period of 3 con-
secutive plan years within which substantially all the employers 
who have an obligation to contribute under the plan withdraw, 
shall be presumed to be a withdrawal pursuant to an agreement 
or arrangement, unless the employer proves otherwise by a prepon-
derance of the evidence. 

(E) In the case of a partial withdrawal described in section 
4205(a), the amount of each annual payment shall be the product 
of— 

(i) the amount determined under subparagraph (C) (deter-
mined without regard to this subparagraph), multiplied by 

(ii) the fraction determined under section 4206(a)(2). 
(2) Withdrawal liability shall be payable in accordance with 

the schedule set forth by the plan sponsor under subsection (b)(1) 
beginning no later than 60 days after the date of the demand not-
withstanding any request for review or appeal of determinations of 
the amount of such liability or of the schedule. 

(3) Each annual payment determined under paragraph (1)(C) 
shall be payable in 4 equal installments due quarterly, or at other 
intervals specified by plan rules. If a payment is not made when 
due, interest on the payment shall accrue from the due date until 
the date on which the payment is made. 

(4) The employer shall be entitled to prepay the outstanding 
amount of the unpaid annual withdrawal liability payments deter-
mined under paragraph (1)(C), plus accrued interest, if any, in 
whole or in part, without penalty. If the prepayment is made pur-
suant to a withdrawal which is later determined to be part of a 
withdrawal described in paragraph (1)(D), the withdrawal liability 
of the employer shall not be limited to the amount of the prepay-
ment. 

(5) In the event of a default, a plan sponsor may require imme-
diate payment of the outstanding amount of an employer’s with-
drawal liability, plus accrued interest on the total outstanding li-
ability from the due date of the first payment which was not timely 
made. For purposes of this section, the term ‘‘default’’ means— 

(A) the failure of an employer to make, when due, any pay-
ment under this section, if the failure is not cured within 60 
days after the employer receives written notification from the 
plan sponsor of such failure, and 

(B) any other event defined in rules adopted by the plan 
which indicates a substantial likelihood that an employer will 
be unable to pay its withdrawal liability. 
(6) Except as provided in paragraph (1)(A)(ii), interest under 

this subsection shall be charged at rates based on prevailing mar-
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143 So in original. There is no reference to section 4225 in paragraph (1) despite the reference 
made to that section in paragraph (3)(A). 

ket rates for comparable obligations, in accordance with regulations 
prescribed by the corporation. 

(7) A multiemployer plan may adopt rules for other terms and 
conditions for the satisfaction of an employer’s withdrawal liability 
if such rules— 

(A) are consistent with this Act, and 
(B) are not inconsistent with regulations of the corpora-

tion. 
(8) In the case of a terminated multiemployer plan, an employ-

er’s obligation to make payments under this section ceases at the 
end of the plan year in which the assets of the plan (exclusive of 
withdrawal liability claims) are sufficient to meet all obligations of 
the plan, as determined by the corporation. 

(d) The prohibitions provided in section 406(a) do not apply to 
any action required or permitted under this partor to any arrange-
ment relating to withdrawal liability involving the plan. 

APPROVAL OF AMENDMENTS 

SEC. 4220. ø1400¿ (a) Except as provided in subsection (b), if 
an amendment to a multiemployer plan authorized by any pre-
ceding section of this part is adopted more than 36 months after 
the effective date of this section øSeptember 26, 1980¿, the amend-
ment shall be effective only if the corporation approves the amend-
ment, or, within 90 days after the corporation receives notice and 
a copy of the amendment from the plan sponsor, fails to disapprove 
the amendment. 

(b) An amendment permitted by section 4211(c)(5) may be 
adopted only in accordance with that section. 

(c) The corporation shall disapprove an amendment referred to 
in subsection (a) or (b) only if the corporation determines that the 
amendment creates an unreasonable risk of loss to plan partici-
pants and beneficiaries or to the corporation. 

RESOLUTION OF DISPUTES 

SEC. 4221. ø1401¿ (a)(1) Any dispute between an employer and 
the plan sponsor of a multiemployer plan concerning a determina-
tion made under sections 4201 through 4219 143 shall be resolved 
through arbitration. Either party may initiate the arbitration pro-
ceeding within a 60-day period after the earlier of— 

(A) the date of notification to the employer under section 
4219(b)(2)(B), or 

(B) 120 days after the date of the employer’s request under 
section 4219(b)(2)(A). 

The parties may jointly initiate arbitration within the 180-day pe-
riod after the date of the plan sponsor’s demand under section 
4219(b)(1). 

(2) An arbitration proceeding under this section shall be con-
ducted in accordance with fair and equitable procedures to be pro-
mulgated by the corporation. The plan sponsor may purchase in-
surance to cover potential liability of the arbitrator. If the parties 
have not provided for the costs of the arbitration, including arbitra-
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tor’s fees, by agreement, the arbitrator shall assess such fees. The 
arbitrator may also award reasonable attorney’s fees. 

(3)(A) For purposes of any proceeding under this section, any 
determination made by a plan sponsor under sections 4201 through 
4219 and section 4225 is presumed correct unless the party con-
testing the determination shows by a preponderance of the evi-
dence that the determination was unreasonable or clearly erro-
neous. 

(B) In the case of the determination of a plan’s unfunded vest-
ed benefits for a plan year, the determination is presumed correct 
unless a party contesting the determination shows by a preponder-
ance of evidence that— 

(i) the actuarial assumptions and methods used in the de-
termination were, in the aggregate, unreasonable (taking into 
account the experience of the plan and reasonable expecta-
tions), or 

(ii) the plan’s actuary made a significant error in applying 
the actuarial assumptions or methods. 
(b)(1) If no arbitration proceeding has been initiated pursuant 

to subsection (a), the amounts demanded by the plan sponsor under 
section 4219(b)(1) shall be due and owing on the schedule set forth 
by the plan sponsor. The plan sponsor may bring an action in a 
State or Federal court of competent jurisdiction for collection. 

(2) Upon completion of the arbitration proceedings in favor of 
one of the parties, any party thereto may bring an action, no later 
than 30 days after the issuance of an arbitrator’s award, in an ap-
propriate United States district court in accordance with section 
4301 to enforce, vacate, or modify the arbitrator’s award. 

(3) Any arbitration proceedings under this section shall, to the 
extent consistent with this title, be conducted in the same manner, 
subject to the same limitations, carried out with the same powers 
(including subpena power), and enforced in United States courts as 
an arbitration proceeding carried out under title 9, United States 
Code. 

(c) In any proceeding under subsection (b), there shall be a pre-
sumption, rebuttable only by a clear preponderance of the evidence, 
that the findings of fact made by the arbitrator were correct. 

(d) Payments shall be made by an employer in accordance with 
the determinations made under this part until the arbitrator issues 
a final decision with respect to the determination submitted for ar-
bitration, with any necessary adjustments in subsequent payments 
for overpayments or underpayments arising out of the decision of 
the arbitrator with respect to the determination. If the employer 
fails to make timely payment in accordance with such final deci-
sion, the employer shall be treated as being delinquent in the mak-
ing of a contribution required under the plan (within the meaning 
of section 515). 

(e) PROCEDURES APPLICABLE TO CERTAIN DISPUTES.— 
(1) IN GENERAL.—If— 

(A) a plan sponsor of a plan determines that— 
(i) a complete or partial withdrawal of an em-

ployer has occurred, or 
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144 Section 204(d) of the Pension Protection Act of 2006 applies the provisions to notifications 
after date of enactment with respect to transactions after December 31, 1998. 

(ii) an employer is liable for withdrawal liability 
payments with respect to the complete or partial with-
drawal of an employer from the plan, 
(B) such determination is based in whole or in part on 

a finding by the plan sponsor under section 4212(c) that a 
principal purpose of a transaction that occurred before 
January 1, 1999, was to evade or avoid withdrawal liabil-
ity under this subtitle, and 

(C) such transaction occurred at least 5 years before 
the date of the complete or partial withdrawal, 

then the special rules under paragraph (2) shall be used in ap-
plying subsections (a) and (d) of this section and section 
4219(c) to the employer. 

(2) SPECIAL RULES.— 
(A) DETERMINATION.—Notwithstanding subsection 

(a)(3)— 
(i) a determination by the plan sponsor under 

paragraph (1)(B) shall not be presumed to be correct, 
and 

(ii) the plan sponsor shall have the burden to es-
tablish, by a preponderance of the evidence, the ele-
ments of the claim under section 4212(c) that a prin-
cipal purpose of the transaction was to evade or avoid 
withdrawal liability under this subtitle. 

Nothing in this subparagraph shall affect the burden of es-
tablishing any other element of a claim for withdrawal li-
ability under this subtitle. 

(B) PROCEDURE.—Notwithstanding subsection (d) and 
section 4219(c), if an employer contests the plan sponsor’s 
determination under paragraph (1) through an arbitration 
proceeding pursuant to subsection (a), or through a claim 
brought in a court of competent jurisdiction, the employer 
shall not be obligated to make any withdrawal liability 
payments until a final decision in the arbitration pro-
ceeding, or in court, upholds the plan sponsor’s determina-
tion. 

(f) 144 PROCEDURES APPLICABLE TO CERTAIN DISPUTES.— 
(1) IN GENERAL.—If— 

(A) a plan sponsor of a plan determines that— 
(i) a complete or partial withdrawal of an em-

ployer has occurred, or 
(ii) an employer is liable for withdrawal liability 

payments with respect to such complete or partial 
withdrawal, and 
(B) such determination is based in whole or in part on 

a finding by the plan sponsor under section 4212(c) that a 
principal purpose of any transaction which occurred after 
December 31, 1998, and at least 5 years (2 years in the 
case of a small employer) before the date of the complete 
or partial withdrawal was to evade or avoid withdrawal li-
ability under this subtitle, 
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then the person against which the withdrawal liability is as-
sessed based solely on the application of section 4212(c) may 
elect to use the special rule under paragraph (2) in applying 
subsection (d) of this section and section 4219(c) to such per-
son. 

(2) SPECIAL RULE.—Notwithstanding subsection (d) and 
section 4219(c), if an electing person contests the plan spon-
sor’s determination with respect to withdrawal liability pay-
ments under paragraph (1) through an arbitration proceeding 
pursuant to subsection (a), through an action brought in a 
court of competent jurisdiction for review of such an arbitra-
tion decision, or as otherwise permitted by law, the electing 
person shall not be obligated to make the withdrawal liability 
payments until a final decision in the arbitration proceeding, 
or in court, upholds the plan sponsor’s determination, but only 
if the electing person— 

(A) provides notice to the plan sponsor of its election 
to apply the special rule in this paragraph within 90 days 
after the plan sponsor notifies the electing person of its li-
ability by reason of the application of section 4212(c); and 

(B) if a final decision in the arbitration proceeding, or 
in court, of the withdrawal liability dispute has not been 
rendered within 12 months from the date of such notice, 
the electing person provides to the plan, effective as of the 
first day following the 12-month period, a bond issued by 
a corporate surety company that is an acceptable surety 
for purposes of section 412 of this Act, or an amount held 
in escrow by a bank or similar financial institution satis-
factory to the plan, in an amount equal to the sum of the 
withdrawal liability payments that would otherwise be due 
under subsection (d) and section 4219(c) for the 12-month 
period beginning with the first anniversary of such notice. 
Such bond or escrow shall remain in effect until there is 
a final decision in the arbitration proceeding, or in court, 
of the withdrawal liability dispute, at which time such 
bond or escrow shall be paid to the plan if such final deci-
sion upholds the plan sponsor’s determination. 
(3) DEFINITION OF SMALL EMPLOYER.—For purposes of this 

subsection— 
(A) IN GENERAL.—The term ‘‘small employer’’ means 

any employer which, for the calendar year in which the 
transaction referred to in paragraph (1)(B) occurred and 
for each of the 3 preceding years, on average— 

(i) employs not more than 500 employees, and 
(ii) is required to make contributions to the plan 

for not more than 250 employees. 
(B) CONTROLLED GROUP.—Any group treated as a sin-

gle employer under subsection (b)(1) of section 4001, with-
out regard to any transaction that was a basis for the 
plan’s finding under section 4212, shall be treated as a sin-
gle employer for purposes of this subparagraph. 
(4) ADDITIONAL SECURITY PENDING RESOLUTION OF DIS-

PUTE.—If a withdrawal liability dispute to which this sub-
section applies is not concluded by 12 months after the electing 
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person posts the bond or escrow described in paragraph (2), the 
electing person shall, at the start of each succeeding 12-month 
period, provide an additional bond or amount held in escrow 
equal to the sum of the withdrawal liability payments that 
would otherwise be payable to the plan during that period. 

(5) The liability of the party furnishing a bond or escrow 
under this subsection shall be reduced, upon the payment of 
the bond or escrow to the plan, by the amount thereof. 

REIMBURSEMENTS FOR UNCOLLECTIBLE WITHDRAWAL LIABILITY 

SEC. 4222. ø1402¿ (a) By May 1, 1982, the corporation shall es-
tablish by regulation a supplemental program to reimburse multi-
employer plans for withdrawal liability payments which are due 
from employers and which are determined to be uncollectible for 
reasons arising out of cases or proceedings involving the employers 
under title 11, United States Code, or similar cases or proceedings. 
Participation in the supplemental program shall be on a voluntary 
basis, and a plan which elects coverage under the program shall 
pay premiums to the corporation in accordance with a premium 
schedule which shall be prescribed from time to time by the cor-
poration. The premium schedule shall contain such rates and bases 
for the application of such rates as the corporation considers to be 
appropriate. 

(b) The corporation may provide under the program for reim-
bursement of amounts of withdrawal liability determined to be 
uncollectible for any other reasons the corporation considers appro-
priate. 

(c) The cost of the program (including such administrative and 
legal costs as the corporation considers appropriate) may be paid 
only out of premiums collected under such program. 

(d) The supplemental program may be offered to eligible plans 
on such terms and conditions, and with such limitations with re-
spect to the payment of reimbursements (including the exclusion of 
de minimis amounts of uncollectible employer liability, and the re-
duction or elimination of reimbursements which cannot be paid 
from collected premiums) and such restrictions on withdrawal from 
the program, as the corporation considers necessary and appro-
priate. 

(e) The corporation may enter into arrangements with private 
insurers to carry out in whole or in part the program authorized 
by this section and may require plans which elect coverage under 
the program to elect coverage by those private insurers. 

WITHDRAWAL LIABILITY PAYMENT FUND 
SEC. 4223. ø1403¿ (a) The plan sponsors of multiemployer 

plans may establish or participate in a withdrawal liability pay-
ment fund. 

(b) For purposes of this section, the term ‘‘withdrawal liability 
payment fund’’, and the term ‘‘fund’’, mean a trust which— 

(1) is established and maintained under section 501(c)(22) 
of the Internal Revenue Code of 1986, 

(2) maintains agreements which cover a substantial por-
tion of the participants who are in multiemployer plans which 
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145 So in original. The word ‘‘and’’ appears to be intended here. 
146 So in original. The intended conjunction appears to be ‘‘or’’. 

(under the rules of the trust instrument) are eligible to partici-
pate in the fund, 

(3) is funded by amounts paid by the plans which partici-
pate in the fund, and 

(4) is administered by a Board of Trustees, and in the ad-
ministration of the fund there is equal representation of— 

(A) trustees representing employers who are obligated 
to contribute to the plans participating in the fund, and 

(B) trustees representing employees who are partici-
pants in plans which participate in the fund. 

(c)(1) If an employer withdraws from a plan which participates 
in a withdrawal liability payment fund, then, to the extent pro-
vided in the trust, the fund shall pay to that plan— 

(A) the employer’s unattributable liability, 
(B) the employer’s withdrawal liability payments which 

would have been due but for section 4208, 4209, 4219, or 
4225, 145 

(C) the employer’s withdrawal liability payments to the ex-
tent they are uncollectible. 
(2) The fund may provide for the payment of the employer’s at-

tributable liability if the fund— 
(A) provides for the payment of both the attributable and 

the unattributable liability of the employer in a single pay-
ment, and 

(B) is subrogated to all rights of the plan against the em-
ployer. 
(3) For purposes of this section, the term— 

(A) ‘‘attributable liability’’ means the excess, if any, deter-
mined under the provisions of a plan not inconsistent with reg-
ulations of the corporation, of— 

(i) the value of vested benefits accrued as a result of 
service with the employer, over 

(ii) the value of plan assets attributed to the employer, 
and 
(B) ‘‘unattributable liability’’ means the excess of with-

drawal liability over attributable liability. 
Such terms may be further defined, and the manner in which they 
shall be applied may be prescribed, by the corporation by regula-
tion. 

(4)(A) The trust of a fund shall be maintained for the exclusive 
purpose of paying— 

(i) any amount described in paragraph (1) and 146 para-
graph (2), and 

(ii) reasonable and necessary administrative expenses in 
connection with the establishment and operation of the trust 
and the processing of claims against the fund. 
(B) The amounts paid by a plan to a fund shall be deemed a 

reasonable expense of administering the plan under sections 
403(c)(1) and 404(a)(1)(A)(ii), and the payments made by a fund to 
a participating plan shall be deemed services necessary for the op-
eration of the plan within the meaning of section 408(b)(2) or with-
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in the meaning of section 4975(d)(2) of the Internal Revenue Code 
of 1986. 

(d)(1) For purposes of this part— 
(A) only amounts paid by the fund to a plan under sub-

section (c)(1)(A) shall be credited to withdrawal liability other-
wise payable by the employer, unless the plan otherwise pro-
vides, and 

(B) any amounts paid by the fund under subsection (c) to 
a plan shall be treated by the plan as a payment of withdrawal 
liability to such plan. 
(2) For purposes of applying provisions relating to the funding 

standard accounts (and minimum contribution requirements), 
amounts paid from the plan to fund shall be applied to reduce the 
amount treated as contributed to the plan. 

(e) The fund shall be subrogated to the rights of the plan 
against the employer that has withdrawn from the plan for 
amounts paid by a fund to a plan under— 

(1) subsection (c)(1)(A), to the extent not credited under 
subsection (d)(1)(A), and 

(2) subsection (c)(1)(C). 
(f) Notwithstanding any other provision of this Act, a fiduciary 

of the fund shall discharge the fiduciary’s duties with respect to the 
fund in accordance with the standards for fiduciaries prescribed by 
this Act (to the extent not inconsistent with the purposes of this 
section), and in accordance with the documents and instruments 
governing the fund insofar as such documents and instruments are 
consistent with the provisions of this Act (to the extent not incon-
sistent with the purposes of this section). The provisions of the pre-
ceding sentence shall supersede any and all State laws relating to 
fiduciaries insofar as they may now or hereafter relate to a fund 
to which this section applies. 

(g) No payments shall be made from a fund to a plan on the 
occasion of a withdrawal or partial withdrawal of an employer from 
such plan if the employees representing the withdrawn contribu-
tion base units continue, after such withdrawal, to be represented 
under section 9 of the National Labor Relations Act ø(29 U.S.C. 
159)¿ (or other applicable labor laws) in negotiations with such em-
ployer by the labor organization which represented such employees 
immediately preceding such withdrawal. 

(h) Nothing in this section shall be construed to prohibit the 
purchase of insurance by an employer from any other person, to 
limit the circumstances under which such insurance would be pay-
able, or to limit in any way the terms and conditions of such insur-
ance. 

(i) The corporation may provide by regulation rules not incon-
sistent with this section governing the establishment and mainte-
nance of funds, but only to the extent necessary to carry out the 
purposes of this part (other than section 4222). 

ALTERNATIVE METHOD OF WITHDRAWAL LIABILITY PAYMENTS 

SEC. 4224. ø1404¿ A multiemployer plan may adopt rules pro-
viding for other terms and conditions for the satisfaction of an em-
ployer’s withdrawal liability if such rules are consistent with this 
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147 Margin for subparagraph (B) of section 4225(a)(1) is so in law. 

Act and with such regulations as may be prescribed by the corpora-
tion. 

LIMITATION ON WITHDRAWAL LIABILITY 

SEC. 4225. ø1405¿ (a)(1) In the case of bona fide sale of all or 
substantially all of the employer’s assets in an arm’s-length trans-
action to an unrelated party (within the meaning of section 
4204(d)), the unfunded vested benefits allocable to an employer 
(after the application of all sections of this part having a lower 
number designation than this section), other than an employer un-
dergoing reorganization under title 11, United States Code, or simi-
lar provisions of State law, shall not exceed the greater of— 

(A) a portion (determined under paragraph (2)) of the liq-
uidation or dissolution value of the employer (determined after 
the sale or exchange of such assets), or 

(B) 147 in the case of a plan using the attributable 
method of allocating withdrawal liability, the unfunded 
vested benefits attributable to employees of the employer. 

(2) For purposes of paragraph (1), the portion shall be deter-
mined in accordance with the following table: 

If the liquidation or distribution value of the em-
ployer after the sale or exchange is— The portion is— 

Not more than $5,000,000 ........................................................... 30 percent of the amount. 
More than $5,000,000, but not more than $10,000,000 ............ $1,500,000, plus 35 percent of 

the amount in excess of 
$5,000,000. 

More than $10,000,000, but not more than $15,000,000 .......... $3,250,000, plus 40 percent of 
the amount in excess of 
$10,000,000. 

More than $15,000,000, but not more than $17,500,000 .......... $5,250,000, plus 45 percent of 
the amount in excess of 
$15,000,000. 

More than $17,500,000, but not more than $20,000,000 .......... $6,375,000, plus 50 percent of 
the amount in excess of 
$17,500,000. 

More than $20,000,000, but not more than $22,500,000 .......... $7,625,000, plus 60 percent of 
the amount in excess of 
$20,000,000. 

More than $22,500,000, but not more than $25,000,000 .......... $9,125,000, plus 70 percent of 
the amount in excess of 
$22,500,000.

More than $25,000,000 ................................................................ $10,875,000, plus 80 percent of 
the amount in excess of 
$25,000,000. 

(b) In the case of an insolvent employer undergoing liquidation 
or dissolution, the unfunded vested benefits allocable to that em-
ployer shall not exceed an amount equal to the sum of— 

(1) 50 percent of the unfunded vested benefits allocable to 
the employer (determined without regard to this section), and 

(2) that portion of 50 percent of the unfunded vested bene-
fits allocable to the employer (as determined under paragraph 
(1)) which does not exceed the liquidation or dissolution value 
of the employer determined— 
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148 Several related provisions of the Internal Revenue Code of 1986 were originally enacted 
in title II of Public Law 96–364 (94 Stat. 1271 et seq.). 

(A) as of the commencement of liquidation or dissolu-
tion, and 

(B) after reducing the liquidation or dissolution value 
of the employer by the amount determined under para-
graph (1). 

(c) To the extent that the withdrawal liability of an employer 
is attributable to his obligation to contribute to or under a plan as 
an individual (whether as a sole proprietor or as a member of a 
partnership), property which may be exempt from the estate under 
section 522 of title 11, United States Code or under similar provi-
sions of law, shall not be subject to enforcement of such liability. 

(d) For purposes of this section— 
(1) an employer is insolvent if the liabilities of the em-

ployer, including withdrawal liability under the plan (deter-
mined without regard to subsection (b), exceed the assets of the 
employer (determined as of the commencement of the liquida-
tion or dissolution), and 

(2) the liquidation or dissolution value of the employer 
shall be determined without regard to such withdrawal liabil-
ity. 
(e) In the case of one or more withdrawals of an employer at-

tributable to the same sale, liquidation, or dissolution, under regu-
lations prescribed by the corporation— 

(1) all such withdrawals shall be treated as a single with-
drawal for the purpose of applying this section, and 

(2) the withdrawal liability of the employer to each plan 
shall be an amount which bears the same ratio to the present 
value of the withdrawal liability payments to all plans (after 
the application of the preceding provisions of this section) as 
the withdrawal liability of the employer to such plan (deter-
mined without regard to this section) bears to the withdrawal 
liability of the employer to all such plans (determined without 
regard to this section). 

PART 2—MERGER OR TRANSFER OF PLAN ASSETS OR LIABILITIES 148 

MERGERS AND TRANSFERS BETWEEN MULTIEMPLOYER PLANS 

SEC. 4231. ø1411¿ (a) Unless otherwise provided in regulations 
prescribed by the corporation, a plan sponsor may not cause a mul-
tiemployer plan to merge with one or more multiemployer plans, or 
engage in a transfer of assets and liabilities to or from another 
multiemployer plan, unless such merger or transfer satisfies the re-
quirements of subsection (b). 

(b) A merger or transfer satisfies the requirements of this sec-
tion if— 

(1) in accordance with regulations of the corporation, the 
plan sponsor of a multiemployer plan notifies the corporation 
of a merger with or transfer of plan assets or liabilities to an-
other multiemployer plan at least 120 days before the effective 
date of the merger or transfer; 
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(2) no participant’s or beneficiary’s accrued benefit will be 
lower immediately after the effective date of the merger or 
transfer than the benefit immediately before that date; 

(3) the benefits of participants and beneficiaries are not 
reasonably expected to be subject to suspension under section 
4245; and 

(4) an actuarial valuation of the assets and liabilities of 
each of the affected plans has been performed during the plan 
year preceding the effective date of the merger or transfer, 
based upon the most recent data available as of the day before 
the start of that plan year, or other valuation of such assets 
and liabilities performed under such standards and procedures 
as the corporation may prescribe by regulation. 
(c) The merger of multiemployer plans or the transfer of assets 

or liabilities between multiemployer plans, shall be deemed not to 
constitute a violation of the provisions of section 406(a) or section 
406(b)(2) if the corporation determines that the merger or transfer 
otherwise satisfies the requirements of this section. 

(d) A plan to which liabilities are transferred under this sec-
tion is a successor plan for purposes of section 4022A(b)(2)(B). 

(e) FACILITATED MERGERS.— 
(1) IN GENERAL.—When requested to do so by the plan 

sponsors, the corporation may take such actions as it deems 
appropriate to promote and facilitate the merger of two or 
more multiemployer plans if it determines, after consultation 
with the Participant and Plan Sponsor Advocate selected under 
section 4004, that the transaction is in the interests of the par-
ticipants and beneficiaries of at least one of the plans and is 
not reasonably expected to be adverse to the overall interests 
of the participants and beneficiaries of any of the plans. Such 
facilitation may include training, technical assistance, medi-
ation, communication with stakeholders, and support with re-
lated requests to other government agencies. 

(2) FINANCIAL ASSISTANCE.—In order to facilitate a merger 
which it determines is necessary to enable one or more of the 
plans involved to avoid or postpone insolvency, the corporation 
may provide financial assistance (within the meaning of sec-
tion 4261) to the merged plan if— 

(A) one or more of the multiemployer plans partici-
pating in the merger is in critical and declining status (as 
defined in section 305(b)(4)); 

(B) the corporation reasonably expects that— 
(i) such financial assistance will reduce the cor-

poration’s expected long-term loss with respect to the 
plans involved; and 

(ii) such financial assistance is necessary for the 
merged plan to become or remain solvent; 
(C) the corporation certifies that its ability to meet ex-

isting financial assistance obligations to other plans will 
not be impaired by such financial assistance; and 

(D) such financial assistance is paid exclusively from 
the fund for basic benefits guaranteed for multiemployer 
plans. 
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149 So in original. The provisions of section 4232(c)(1)(A) have not been amended to conform 
with amendments to sections 4062 and 4064 made since its enactment on September 26, 1980. 

Not later than 14 days after the provision of such financial as-
sistance, the corporation shall provide notice of such financial 
assistance to the Committee on Education and the Workforce 
of the House of Representatives, the Committee on Ways and 
Means of the House of Representatives, the Committee on Fi-
nance of the Senate, and the Committee on Health, Education, 
Labor, and Pensions of the Senate. 

TRANSFERS BETWEEN A MULTIEMPLOYER PLAN AND A SINGLE- 
EMPLOYER PLAN 

SEC. 4232. ø1412¿ (a) A transfer of assets or liabilities be-
tween, or a merger of, a multiemployer plan and a single-employer 
plan shall satisfy the requirements of this section. 

(b) No accrued benefit of a participant or beneficiary may be 
lower immediately after the effective date of a transfer or merger 
described in subsection (a) than the benefit immediately before that 
date. 

(c)(1) Except as provided in paragraphs (2) and (3), a multiem-
ployer plan which transfers liabilities to a single-employer plan 
shall be liable to the corporation if the single-employer plan termi-
nates within 60 months after the effective date of the transfer. The 
amount of liability shall be the lesser of— 

(A) the amount of the plan asset insufficiency of the termi-
nated single-employer plan, less 30 percent of the net worth of 
the employer who maintained the single-employer plan, deter-
mined in accordance with section 4062 or 4064, or 149 

(B) the value, on the effective date of the transfer, of the 
unfunded benefits transferred to the single-employer plan 
which are guaranteed under section 4022. 149 
(2) A multiemployer plan shall be liable to the corporation as 

provided in paragraph (1) unless, within 180 days after the cor-
poration receives an application (together with such information as 
the corporation may reasonably require for purposes of such appli-
cation) from the multiemployer plan sponsor for a determination 
under this paragraph— 

(A) the corporation determines that the interests of the 
plan participants and beneficiaries and of the corporation are 
adequately protected, or 

(B) fails to make any determination regarding the ade-
quacy with which such interests are protected with respect to 
such transfer of liabilities. 

If, after the receipt of such application, the corporation requests 
from the plan sponsor additional information necessary for the de-
termination, the running of the 180-day period shall be suspended 
from the date of such request until the receipt by the corporation 
of the additional information requested. The corporation may by 
regulation prescribe procedures and standards for the issuance of 
determinations under this paragraph. This paragraph shall not 
apply to any application submitted less than 180 days after the 
date of enactment of the Multiemployer Pension Plan Amendments 
Act of 1980 øSeptember 26, 1980¿. 
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150 So in original. The comma does not appear to have been intended here. 
151 So in original. A comma appears to have been intended here. 

(3) A multiemployer plan shall not be liable to the corporation 
as provided in paragraph (1) in the case of a transfer from the mul-
tiemployer plan to a single-employer plan of liabilities which ac-
crued under a single-employer plan which merged with the multi-
employer plan, if, 150 the value of liabilities transferred to the sin-
gle-employer plan does not exceed the value of the liabilities for 
benefits which accrued before the merger, and the value of the as-
sets transferred to the single-employer plan is substantially equal 
to the value of the assets which would have been in the single-em-
ployer plan if the employer had maintained and funded it as a sep-
arate plan under which no benefits accrued after the date of the 
merger. 

(4) The corporation may make equitable arrangements with 
multiemployer plans which are liable under this subsection for sat-
isfaction of their liability. 

(d) Benefits under a single-employer plan to which liabilities 
are transferred in accordance with this section are guaranteed 
under section 4022 to the extent provided in that section as of the 
effective date of the transfer and the plan is a successor plan. 

(e)(1) Except as provided in paragraph (2), a multiemployer 
plan may not transfer liabilities to a single-employer plan unless 
the plan sponsor of the plan to which the liabilities would be trans-
ferred agrees to the transfer. 

(2) In the case of a transfer described in subsection (c)(3), para-
graph (1) of this subsection is satisfied by the advance agreement 
to the transfer by the employer who will be obligated to contribute 
to the single-employer plan. 

(f)(1) The corporation may prescribe by regulation such addi-
tional requirements with respect to the transfer of assets or liabil-
ities as may be necessary to protect the interests of plan partici-
pants and beneficiaries and the corporation. 

(2) Except as otherwise determined by the corporation, a trans-
fer of assets or liabilities to a single-employer plan from a plan in 
reorganization under section 4241 is not effective unless the cor-
poration approves such transfer. 

(3) No transfer to which this section applies, in connection with 
a termination described in section 4041A(a)(2) 151 shall be effective 
unless the transfer meets such requirements as may be established 
by the corporation to prevent an increase in the risk of loss to the 
corporation. 
SEC. 4233. ø1413¿ PARTITIONS OF ELIGIBLE MULTIEMPLOYER PLANS. 

(a)(1) Upon the application by the plan sponsor of an eligible 
multiemployer plan for a partition of the plan, the corporation may 
order a partition of the plan in accordance with this section. The 
corporation shall make a determination regarding the application 
not later than 270 days after the date such application was filed 
(or, if later, the date such application was completed) in accordance 
with regulations promulgated by the corporation. 

(2) Not later than 30 days after submitting an application for 
partition of a plan under paragraph (1), the plan sponsor of the 
plan shall notify the participants and beneficiaries of such applica-
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tion, in the form and manner prescribed by regulations issued by 
the corporation. 

(b) For purposes of this section, a multiemployer plan is an eli-
gible multiemployer plan if— 

(1) the plan is in critical and declining status (as defined 
in section 305(b)(4)); 

(2) the corporation determines, after consultation with the 
Participant and Plan Sponsor Advocate selected under section 
4004, that the plan sponsor has taken (or is taking concur-
rently with an application for partition) all reasonable meas-
ures to avoid insolvency, including the maximum benefit sus-
pensions under section 305(e)(9), if applicable; 

(3) the corporation reasonably expects that— 
(A) a partition of the plan will reduce the corporation’s 

expected long-term loss with respect to the plan; and 
(B) a partition of the plan is necessary for the plan to 

remain solvent; 
(4) the corporation certifies to Congress that its ability to 

meet existing financial assistance obligations to other plans 
(including any liabilities associated with multiemployer plans 
that are insolvent or that are projected to become insolvent 
within 10 years) will not be impaired by such partition; and 

(5) the cost to the corporation arising from such partition 
is paid exclusively from the fund for basic benefits guaranteed 
for multiemployer plans. 
(c) The corporation’s partition order shall provide for a transfer 

to the plan referenced in subsection (d)(1) of the minimum amount 
of the plan’s liabilities necessary for the plan to remain solvent. 

(d)(1) The plan created by the partition order is a successor 
plan to which section 4022A applies. 

(2) The plan sponsor of an eligible multiemployer plan prior to 
the partition and the administrator of such plan shall be the plan 
sponsor and the administrator, respectively, of the plan created by 
the partition order. 

(3) In the event an employer withdraws from the plan that was 
partitioned within ten years following the date of the partition 
order, withdrawal liability shall be computed under section 4201 
with respect to both the plan that was partitioned and the plan cre-
ated by the partition order. If the withdrawal occurs more than ten 
years after the date of the partition order, withdrawal liability 
shall be computed under section 4201 only with respect to the plan 
that was partitioned (and not with respect to the plan created by 
the partition order). 

(e)(1) For each participant or beneficiary of the plan whose 
benefit was transferred to the plan created by the partition order 
pursuant to a partition, the plan that was partitioned shall pay a 
monthly benefit to such participant or beneficiary for each month 
in which such benefit is in pay status following the effective date 
of such partition in an amount equal to the excess of— 

(A) the monthly benefit that would be paid to such partici-
pant or beneficiary for such month under the terms of the plan 
(taking into account benefit suspensions under section 
305(e)(9) and any plan amendments following the effective date 
of such partition) if the partition had not occurred, over 
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(B) the monthly benefit for such participant or beneficiary 
which is guaranteed under section 4022A. 
(2) In any case in which a plan provides a benefit improvement 

(as defined in section 305(e)(9)(E)(vi)) that takes effect after the ef-
fective date of the partition, the plan shall pay to the corporation 
for each year during the 10-year period following the partition ef-
fective date, an annual amount equal to the lesser of— 

(A) the total value of the increase in benefit payments for 
such year that is attributable to the benefit improvement, or 

(B) the total benefit payments from the plan created by the 
partition for such year. 

Such payment shall be made at the time of, and in addition to, any 
other premium imposed by the corporation under this title. 

(3) The plan that was partitioned shall pay the premiums im-
posed by the corporation under this title with respect to partici-
pants whose benefits were transferred to the plan created by the 
partition order for each year during the 10-year period following 
the partition effective date. 

(f) Not later than 14 days after the partition order, the corpora-
tion shall provide notice of such order to the Committee on Edu-
cation and the Workforce of the House of Representatives, the 
Committee on Ways and Means of the House of Representatives, 
the Committee on Finance of the Senate, the Committee on Health, 
Education, Labor, and Pensions of the Senate, and any affected 
participants or beneficiaries. 

ASSET TRANSFER RULES 

SEC. 4234. ø1414¿ (a) A transfer of assets from a multiem-
ployer plan to another plan shall comply with asset-transfer rules 
which shall be adopted by the multiemployer plan and which— 

(1) do not unreasonably restrict the transfer of plan assets 
in connection with the transfer of plan liabilities, and 

(2) operate and are applied uniformly with respect to each 
proposed transfer, except that the rules may provide for rea-
sonable variations taking into account the potential financial 
impact of a proposed transfer on the multiemployer plan. 

Plan rules authorizing asset transfers consistent with the require-
ments of section 4232(c)(3) shall be considered to satisfy the re-
quirements of this subsection. 

(b) The corporation shall prescribe regulations which exempt 
de minimis transfers of assets from the requirements of this part. 

(c) This part shall not apply to transfers of assets pursuant to 
written reciprocity agreements, except to the extent provided in 
regulations prescribed by the corporation. 

TRANSFERS PURSUANT TO CHANGE IN BARGAINING REPRESENTATIVE 

SEC. 4235. ø1415¿ (a) In any case in which an employer has 
completely or partially withdrawn from a multiemployer plan 
(hereafter in this section referred to as the ‘‘old plan’’) as a result 
of a certified change of collective bargaining representative occur-
ring after September 25, 1980, if participants of the old plan who 
are employed by the employer will, as a result of that change, par-
ticipate in another multiemployer plan (hereafter in this section re-
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ferred to as the ‘‘new plan’’), the old plan shall transfer assets and 
liabilities to the new plan in accordance with this section. 

(b)(1) The employer shall notify the plan sponsor of the old 
plan of a change in multiemployer plan participation described in 
subsection (a) no later than 30 days after the employer determines 
that the change will occur. 

(2) The plan sponsor of the old plan shall— 
(A) notify the employer of— 

(i) the amount of the employer’s withdrawal liability 
determined under part 1 with respect to the withdrawal, 

(ii) the old plan’s intent to transfer to the new plan 
the nonforfeitable benefits of the employees who are no 
longer working in covered service under the old plan as a 
result of the change of bargaining representative, and 

(iii) the amount of assets and liabilities which are to 
be transferred to the new plan, and 
(B) notify the plan sponsor of the new plan of the benefits, 

assets, and liabilities which will be transferred to the new 
plan. 
(3) Within 60 days after receipt of the notice described in para-

graph (2)(B), the new plan may file an appeal with the corporation 
to prevent the transfer. The transfer shall not be made if the cor-
poration determines that the new plan would suffer substantial fi-
nancial harm as a result of the transfer. Upon notification de-
scribed in paragraph (2), if— 

(A) the employer fails to object to the transfer within 60 
days after receipt of the notice described in paragraph (2)(A), 
or 

(B) the new plan either— 
(i) fails to file such an appeal, or 
(ii) the corporation, pursuant to such an appeal, fails 

to find that the new plan would suffer substantial finan-
cial harm as a result of the transfer described in the notice 
under paragraph (2)(B) within 180 days after the date on 
which the appeal is filed, 

then the plan sponsor of the old plan shall transfer the appropriate 
amount of assets and liabilities to the new plan. 

(c) If the plan sponsor of the old plan transfers the appropriate 
amount of assets and liabilities under this section to the new plan, 
then the amount of the employer’s withdrawal liability (as deter-
mined under section 4201(b) without regard to such transfer and 
this section) with respect to the old plan shall be reduced by the 
amount by which— 

(1) the value of the unfunded vested benefits allocable to 
the employer which were transferred by the plan sponsor of 
the old plan to the new plan, exceeds 

(2) the value of the assets transferred. 
(d) In any case in which there is a complete or partial with-

drawal described in subsection (a), if— 
(1) the new plan files an appeal with the corporation under 

subsection (b)(3), and 
(2) the employer is required by section 4219 to begin mak-

ing payments of withdrawal liability before the earlier of— 
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152 The required transfer appears to be intended to be a transfer to the new plan. 

(A) the date on which the corporation finds that the 
new plan would not suffer substantial financial harm as a 
result of the transfer, or 

(B) the last day of the 180-day period beginning on the 
date on which the new plan files its appeal, 

then the employer shall make such payments into an escrow held 
by a bank or similar financial institution satisfactory to the old 
plan. If the transfer is made, the amounts paid into the escrow 
shall be returned to the employer. If the transfer is not made, the 
amounts paid into the escrow shall be paid to the old plan and 
credited against the employer’s withdrawal liability. 

(e)(1) Notwithstanding subsection (b), the plan sponsor shall 
not transfer any assets to the new plan if— 

(A) the old plan is in reorganization (within the meaning 
of section 4241(a)), or 

(B) the transfer of assets would cause the old plan to go 
into reorganization (within the meaning of section 4241(a)). 
(2) In any case in which a transfer of assets from the old plan 

to the new plan is prohibited by paragraph (1), the plan sponsor 
of the old plan shall transfer 152— 

(A) all nonforfeitable benefits described in subsection 
(b)(2), if the value of such benefits does not exceed the with-
drawal liability of the employer with respect to such with-
drawal, or 

(B) such nonforfeitable benefits having a value equal to the 
withdrawal liability of the employer, if the value of such bene-
fits exceeds the withdrawal liability of the employer. 
(f)(1) Notwithstanding subsections (b) and (e), the plan spon-

sors of the old plan and the new plan may agree to a transfer of 
assets and liabilities that complies with sections 4231 and 4234, 
rather than this section, except that the employer’s liability with 
respect to the withdrawal from the old plan shall be reduced under 
subsection (c) as if assets and liabilities had been transferred in ac-
cordance with this section. 

(2) If the employer withdraws from the new plan within 240 
months after the effective date of a transfer of assets and liabilities 
described in this section, the amount of the employer’s withdrawal 
liability to the new plan shall be the greater of— 

(A) the employer’s withdrawal liability determined under 
part 1 with respect to the new plan, or 

(B) the amount by which the employer’s withdrawal liabil-
ity to the old plan was reduced under subsection (c), reduced 
by 5 percent for each 12-month period following the effective 
date of the transfer and ending before the date of the with-
drawal from the new plan. 
(g) For purposes of this section— 

(1) ‘‘appropriate amount of assets’’ means the amount by 
which the value of the nonforfeitable benefits to be transferred 
exceeds the amount of the employer’s withdrawal liability to 
the old plan (determined under part 1 without regard to sec-
tion 4211(e)), and 
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153 Several related provisions of the Internal Revenue Code of 1986 were originally enacted 
in title II of Public Law 96–364 (94 Stat. 1271 et seq.). 

Section 108(a)(3)(C) of division O of Public Law 113–235 provides for an amendment to part 
3 of subtitle D of title IV to strike the heading and insert ‘‘INSOLVENT PLANS’’. The amend-
ment was not carried out because it should have been made to part 3 of subtitle E of title IV. 

Section 108(a)(1) of division O of Public Law 113–235 provides for an amendment to strike 
sections 4241 through 4244A. 

(2) ‘‘certified change of collective bargaining representa-
tive’’ means a change of collective bargaining representative 
certified under the Labor-Management Relations Act, 1947 
ø(29 U.S.C. 141 et seq.)¿, or the Railway Labor Act ø(45 U.S.C. 
151 et seq.)¿. 

PART 3—REORGANIZATION; MINIMUM CON-
TRIBUTION REQUIREMENTS FOR MULTIEM-
PLOYER PLANS 153 

INSOLVENT PLANS 

SEC. 4245. ø1426¿ (a) Notwithstanding sections 203 and 204, 
in any case in which benefit payments under an insolvent multiem-
ployer plan exceed the resource benefit level, any such payments 
of benefits which are not basic benefits shall be suspended, in ac-
cordance with this section, to the extent necessary to reduce the 
sum of such payments and the payments of such basic benefits to 
the greater of the resource benefit level or the level of basic bene-
fits, unless an alternative procedure is prescribed by the corpora-
tion under section 4022A(g)(5). 

(b) For purposes of this section, for a plan year— 
(1) a multiemployer plan is insolvent if the plan’s available 

resources are not sufficient to pay benefits under the plan 
when due for the plan year, or if the plan is determined to be 
insolvent under subsection (d); 

(2) ‘‘resource benefit level’’ means the level of monthly ben-
efits determined under subsections (c)(1) and (3) and (d)(3) to 
be the highest level which can be paid out of the plan’s avail-
able resources; 

(3) ‘‘available resources’’ means the plan’s cash, market-
able assets, contributions, withdrawal liability payments, and 
earnings, less reasonable administrative expenses and amounts 
owed for such plan year to the corporation under section 
4261(b)(2); and 

(4) ‘‘insolvency year’’ means a plan year in which a plan 
is insolvent. 
(c)(1) The plan sponsor of a plan in critical status, as described 

in subsection 305(b)(2), shall determine in writing the plan’s re-
source benefit level for each insolvency year, based on the plan 
sponsor’s reasonable projection of the plan’s available resources 
and the benefits payable under the plan. 

(2)(A) The suspension of benefit payments under this section 
shall, in accordance with regulations prescribed by the Secretary of 
the Treasury, apply in substantially uniform proportions to the 
benefits of all persons in pay status under the plan, except that the 
Secretary of the Treasury may prescribe rules under which benefit 
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154 The punctuation is so in law. See amendment made by section 108(a)(2)(B)(iii) of division 
O of Public Law 113–235. 

suspensions for different participant groups may be varied equi-
tably to reflect variations in contribution rates and other relevant 
factors including differences in negotiated levels of financial sup-
port for plan benefit obligations. 

(B) For purposes of this paragraph— 
(i) the term ‘‘person in pay status’’ means— 

(I) a participant or beneficiary on the last day of 
the base plan year who, at any time during such year, 
was paid an early, late, normal, or disability retire-
ment benefit (or a death benefit related to a retire-
ment benefit), and 

(II) to the extent provided in regulations pre-
scribed by the Secretary of the Treasury, any other 
person who is entitled to such a benefit under the 
plan. 154 
(ii) the base plan year for any plan year is— 

(I) if there is a relevant collective bargaining 
agreement, the last plan year ending at least 6 
months before the relevant effective date, or 

(II) if there is no relevant collective bargaining 
agreement, the last plan year ending at least 12 
months before the beginning of the plan year. 154 
(iii) a relevant collective bargaining agreement is a 

collective bargaining agreement— 
(I) which is in effect for at least 6 months during 

the plan year, and 
(II) which has not been in effect for more than 36 

months as of the end of the plan year. 154 
(iv) the relevant effective date is the earliest of the ef-

fective dates for the relevant collective bargaining agree-
ments. 

(3) Notwithstanding paragraph (2), if a plan sponsor deter-
mines in writing a resource benefit level for a plan year which is 
below the level of basic benefits, the payment of all benefits other 
than basic benefits must be suspended for that plan year. 

(4)(A) If, by the end of an insolvency year, the plan sponsor de-
termines in writing that the plan’s available resources in that in-
solvency year could have supported benefit payments above the re-
source benefit level for that insolvency year, the plan sponsor shall 
distribute the excess resources to the participants and beneficiaries 
who received benefit payments from the plan in that insolvency 
year, in accordance with regulations prescribed by the Secretary of 
the Treasury. 

(B) For purposes of this paragraph, the term ‘‘excess resources’’ 
means available resources above the amount necessary to support 
the resource benefit level, but no greater than the amount nec-
essary to pay benefits for the plan year at the benefit levels under 
the plan. 

(5) If, by the end of an insolvency year, any benefit has not 
been paid at the resource benefit level, amounts up to the resource 
benefit level which were unpaid shall be distributed to the partici-
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155 So in law. See global amendment made by section 108(a)(2)(A) of division O of Public Law 
113–235. 

pants and beneficiaries, in accordance with regulations prescribed 
by the Secretary of the Treasury, to the extent possible taking into 
account the plan’s total available resources in that insolvency year. 

(6) Except as provided in paragraph (4) or (5), a plan is not re-
quired to make retroactive benefit payments with respect to that 
portion of a benefit which was suspended under this section. 

(d)(1) As of the end of the first plan year in which a plan is 
in critical status, as described in subsection 305(b)(2),, 155 and at 
least every 3 plan years thereafter (unless the plan is no longer in 
critical status, as described in subsection 305(b)(2),) 155, the plan 
sponsor shall compare the value of plan assets for that plan year 
with the total amount of benefit payments made under the plan for 
that plan year. Unless the plan sponsor determines that the value 
of plan assets exceeds 3 times the total amount of benefit pay-
ments, the plan sponsor shall determine whether the plan will be 
insolvent in any of the next 5 plan years. If the plan sponsor makes 
such a determination that the plan will be insolvent in any of the 
next 5 plan years, the plan sponsor shall make the comparison 
under this paragraph at least annually until the plan sponsor 
makes a determination that the plan will not be insolvent in any 
of the next 5 plan years. 

(2) If, at any time, the plan sponsor of a plan in critical status, 
as described in subsection 305(b)(2), reasonably determines, taking 
into account the plan’s recent and anticipated financial experience, 
that the plan’s available resources are not sufficient to pay benefits 
under the plan when due for the next plan year, the plan sponsor 
shall make such determination available to interested parties. 

(3) The plan sponsor of a plan in critical status, as described 
in subsection 305(b)(2), shall determine in writing for each insol-
vency year the resource benefit level and the level of basic benefits 
no later than 3 months before the insolvency year. 

(4) For purposes of this subsection, the value of plan assets 
shall be the value of the available plan assets determined under 
regulations prescribed by the Secretary of the Treasury. 

(e)(1) If the plan sponsor of a plan in critical status, as de-
scribed in subsection 305(b)(2), determines under subsection (d)(1) 
or (2) that the plan may become insolvent (within the meaning of 
subsection (b)(1)), the plan sponsor shall— 

(A) notify the Secretary of the Treasury, the parties de-
scribed in section 101(f)(1) of that determination, and 

(B) inform the parties described in section 101(f)(1) that if 
insolvency occurs certain benefit payments will be suspended, 
but that basic benefits will continue to be paid. 
(2) No later than 2 months before the first day of each insol-

vency year, the plan sponsor of a plan in critical status, as de-
scribed in subsection 305(b)(2), shall notify the Secretary of the 
Treasury, the corporation, and the parties described in paragraph 
(1)(B) of the resource benefit level determined in writing for that 
insolvency year. 
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(3) In any case in which the plan sponsor anticipates that the 
resource benefit level for an insolvency year may not exceed the 
level of basic benefits, the plan sponsor shall notify the corporation. 

(4) Notice required by this subsection shall be given in accord-
ance with regulations prescribed by the corporation, except that no-
tice to the Secretary of the Treasury shall be given in accordance 
with regulations prescribed by the Secretary of the Treasury. 

(5) The corporation may prescribe a time other than the time 
prescribed by this section for the making of a determination or the 
filing of a notice under this section. 

(f)(1) If the plan sponsor of an insolvent plan, for which the re-
source benefit level is above the level of basic benefits, anticipates 
that, for any month in an insolvency year, the plan will not have 
funds sufficient to pay basic benefits, the plan sponsor may apply 
for financial assistance from the corporation under section 4261. 

(2) A plan sponsor who has determined a resource benefit level 
for an insolvency year which is below the level of basic benefits 
shall apply for financial assistance from the corporation under sec-
tion 4261. 

(g) Subsections (a) and (c) shall not apply to a plan that, for 
the plan year, is operating under section 305(e)(9), regarding ben-
efit suspensions by certain multiemployer plans in critical and de-
clining status. 

PART 4—FINANCIAL ASSISTANCE 

FINANCIAL ASSISTANCE 

SEC. 4261. ø1431¿ (a) If, upon receipt of an application for fi-
nancial assistance under section 4245(f) or section 4281(d), the cor-
poration verifies that the plan is or will be insolvent and unable 
to pay basic benefits when due, the corporation shall provide the 
plan financial assistance in an amount sufficient to enable the plan 
to pay basic benefits under the plan. 

(b)(1) Financial assistance shall be provided under such condi-
tions as the corporation determines are equitable and are appro-
priate to prevent unreasonable loss to the corporation with respect 
to the plan. 

(2) A plan which has received financial assistance shall repay 
the amount of such assistance to the corporation on reasonable 
terms consistent with regulations prescribed by the corporation. 

(c) Pending determination of the amount described in sub-
section (a), the corporation may provide financial assistance in such 
amounts as it considers appropriate in order to avoid undue hard-
ship to plan participants and beneficiaries. 
SEC. 4262. ø1432¿ SPECIAL FINANCIAL ASSISTANCE BY THE CORPORA-

TION. 
(a) SPECIAL FINANCIAL ASSISTANCE.— 

(1) IN GENERAL.—The corporation shall provide special fi-
nancial assistance to an eligible multiemployer plan under this 
section, upon the application of a plan sponsor of such a plan 
for such assistance. 

(2) INAPPLICABILITY OF CERTAIN REPAYMENT OBLIGATION.— 
A plan receiving special financial assistance pursuant to this 
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section shall not be subject to repayment obligations with re-
spect to such special financial assistance. 
(b) ELIGIBLE MULTIEMPLOYER PLANS.— 

(1) IN GENERAL.—For purposes of this section, a multiem-
ployer plan is an eligible multiemployer plan if— 

(A) the plan is in critical and declining status (within 
the meaning of section 305(b)(6)) in any plan year begin-
ning in 2020 through 2022; 

(B) a suspension of benefits has been approved with 
respect to the plan under section 305(e)(9) as of the date 
of the enactment of this section; 

(C) in any plan year beginning in 2020 through 2022, 
the plan is certified by the plan actuary to be in critical 
status (within the meaning of section 305(b)(2)), has a 
modified funded percentage of less than 40 percent, and 
has a ratio of active to inactive participants which is less 
than 2 to 3; or 

(D) the plan became insolvent for purposes of section 
418E of the Internal Revenue Code of 1986 after December 
16, 2014, and has remained so insolvent and has not been 
terminated as of the date of enactment of this section. 
(2) MODIFIED FUNDED PERCENTAGE.—For purposes of para-

graph (1)(C), the term ‘‘modified funded percentage’’ means the 
percentage equal to a fraction the numerator of which is cur-
rent value of plan assets (as defined in section 3(26) of such 
Act) and the denominator of which is current liabilities (as de-
fined in section 431(c)(6)(D) of such Code and section 
304(c)(6)(D) of such Act). 
(c) APPLICATIONS FOR SPECIAL FINANCIAL ASSISTANCE.—Within 

120 days of the date of enactment of this section, the corporation 
shall issue regulations or guidance setting forth requirements for 
special financial assistance applications under this section. In such 
regulations or guidance, the corporation shall— 

(1) limit the materials required for a special financial as-
sistance application to the minimum necessary to make a de-
termination on the application; 

(2) specify effective dates for transfers of special financial 
assistance following approval of an application, based on the 
effective date of the supporting actuarial analysis and the date 
on which the application is submitted; and 

(3) provide for an alternate application for special financial 
assistance under this section, which may be used by a plan 
that has been approved for a partition under section 4233 be-
fore the date of enactment of this section. 
(d) TEMPORARY PRIORITY CONSIDERATION OF APPLICATIONS.— 

(1) IN GENERAL.—The corporation may specify in regula-
tions or guidance under subsection (c) that, during a period no 
longer than the first 2 years following the date of enactment 
of this section, applications may not be filed by an eligible mul-
tiemployer plan unless— 

(A) the eligible multiemployer plan is insolvent or is 
likely to become insolvent within 5 years of the date of en-
actment of this section; 
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(B) the corporation projects the eligible multiemployer 
plan to have a present value of financial assistance pay-
ments under section 4261 that exceeds $1,000,000,000 if 
the special financial assistance is not ordered; 

(C) the eligible multiemployer plan has implemented 
benefit suspensions under section 305(e)(9) as of the date 
of the enactment of this section; or 

(D) the corporation determines it appropriate based on 
other similar circumstances. 

(e) ACTUARIAL ASSUMPTIONS.— 
(1) ELIGIBILITY.—For purposes of determining eligibility 

for special financial assistance, the corporation shall accept as-
sumptions incorporated in a multiemployer plan’s determina-
tion that it is in critical status or critical and declining status 
(within the meaning of section 305(b)) for certifications of plan 
status completed before January 1, 2021, unless such assump-
tions are clearly erroneous. For certifications of plan status 
completed after December 31, 2020, a plan shall determine 
whether it is in critical or critical and declining status for pur-
poses of eligibility for special financial assistance by using the 
assumptions that the plan used in its most recently completed 
certification of plan status before January 1, 2021, unless such 
assumptions (excluding the plan’s interest rate) are unreason-
able. 

(2) AMOUNT OF FINANCIAL ASSISTANCE.—In determining 
the amount of special financial assistance in its application, an 
eligible multiemployer plan shall— 

(A) use the interest rate used by the plan in its most 
recently completed certification of plan status before Janu-
ary 1, 2021, provided that such interest rate may not ex-
ceed the interest rate limit; and 

(B) for other assumptions, use the assumptions that 
the plan used in its most recently completed certification 
of plan status before January 1, 2021, unless such assump-
tions are unreasonable. 
(3) INTEREST RATE LIMIT.—The interest rate limit for pur-

poses of this subsection is the rate specified in section 
303(h)(2)(C)(iii) (disregarding modifications made under clause 
(iv) of such section) for the month in which the application for 
special financial assistance is filed by the eligible multiem-
ployer plan or the 3 preceding months, with such specified rate 
increased by 200 basis points. 

(4) CHANGES IN ASSUMPTIONS.—If a plan determines that 
use of one or more prior assumptions is unreasonable, the plan 
may propose in its application to change such assumptions, 
provided that the plan discloses such changes in its application 
and describes why such assumptions are no longer reasonable. 
The corporation shall accept such changed assumptions unless 
it determines the changes are unreasonable, individually or in 
the aggregate. The plan may not propose a change to the inter-
est rate otherwise required under this subsection for eligibility 
or financial assistance amount. 
(f) APPLICATION DEADLINE.—Any application by a plan for spe-

cial financial assistance under this section shall be submitted to 
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the corporation (and, in the case of a plan to which section 
432(k)(1)(D) of the Internal Revenue Code of 1986 applies, to the 
Secretary of the Treasury) no later than December 31, 2025, and 
any revised application for special financial assistance shall be sub-
mitted no later than December 31, 2026. 

(g) DETERMINATIONS ON APPLICATIONS.—A plan’s application 
for special financial assistance under this section that is timely 
filed in accordance with the regulations or guidance issued under 
subsection (c) shall be deemed approved unless the corporation no-
tifies the plan within 120 days of the filing of the application that 
the application is incomplete, any proposed change or assumption 
is unreasonable, or the plan is not eligible under this section. Such 
notice shall specify the reasons the plan is ineligible for special fi-
nancial assistance, any proposed change or assumption is unrea-
sonable, or information is needed to complete the application. If a 
plan is denied assistance under this subsection, the plan may sub-
mit a revised application under this section. Any revised applica-
tion for special financial assistance submitted by a plan shall be 
deemed approved unless the corporation notifies the plan within 
120 days of the filing of the revised application that the application 
is incomplete, any proposed change or assumption is unreasonable, 
or the plan is not eligible under this section. Special financial as-
sistance issued by the corporation shall be effective on a date deter-
mined by the corporation, but no later than 1 year after a plan’s 
special financial assistance application is approved by the corpora-
tion or deemed approved. The corporation shall not pay any special 
financial assistance after September 30, 2030. 

(h) MANNER OF PAYMENT.—The payment made by the corpora-
tion to an eligible multiemployer plan under this section shall be 
made as a single, lump sum payment. 

(i) AMOUNT AND MANNER OF SPECIAL FINANCIAL ASSISTANCE.— 
(1) IN GENERAL.—Special financial assistance under this 

section shall be a transfer of funds in the amount necessary as 
demonstrated by the plan sponsor on the application for such 
special financial assistance, in accordance with the require-
ments described in subsection (j). Special financial assistance 
shall be paid to such plan as soon as practicable upon approval 
of the application by the corporation. 

(2) NO CAP.—Special financial assistance granted by the 
corporation under this section shall not be capped by the guar-
antee under 4022A. 
(j) DETERMINATION OF AMOUNT OF SPECIAL FINANCIAL ASSIST-

ANCE.— 
(1) IN GENERAL.—The amount of financial assistance pro-

vided to a multiemployer plan eligible for financial assistance 
under this section shall be such amount required for the plan 
to pay all benefits due during the period beginning on the date 
of payment of the special financial assistance payment under 
this section and ending on the last day of the plan year ending 
in 2051, with no reduction in a participant’s or beneficiary’s ac-
crued benefit as of the date of enactment of this section, except 
to the extent of a reduction in accordance with section 305(e)(8) 
adopted prior to the plan’s application for special financial as-
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sistance under this section, and taking into account the rein-
statement of benefits required under subsection (k). 

(2) PROJECTIONS.—The funding projections for purposes of 
this section shall be performed on a deterministic basis. 
(k) REINSTATEMENT OF SUSPENDED BENEFITS.—The Secretary, 

in coordination with the Secretary of the Treasury, shall ensure 
that an eligible multiemployer plan that receives special financial 
assistance under this section— 

(1) reinstates any benefits that were suspended under sec-
tion 305(e)(9) or section 4245(a) in accordance with guidance 
issued by the Secretary of the Treasury pursuant to section 
432(k)(1)(B) of the Internal Revenue Code of 1986, effective as 
of the first month in which the effective date for the special fi-
nancial assistance occurs, for participants and beneficiaries as 
of such month; and 

(2) provides payments equal to the amount of benefits pre-
viously suspended under section 305(e)(9) or 4245(a) to any 
participants or beneficiaries in pay status as of the effective 
date of the special financial assistance, payable, as determined 
by the eligible multiemployer plan— 

(A) as a lump sum within 3 months of such effective 
date; or 

(B) in equal monthly installments over a period of 5 
years, commencing within 3 months of such effective date, 
with no adjustment for interest. 

(l) RESTRICTIONS ON THE USE OF SPECIAL FINANCIAL ASSIST-
ANCE.—Special financial assistance received under this section and 
any earnings thereon may be used by an eligible multiemployer 
plan to make benefit payments and pay plan expenses. Special fi-
nancial assistance and any earnings on such assistance shall be 
segregated from other plan assets. Special financial assistance 
shall be invested by plans in investment-grade bonds or other in-
vestments as permitted by the corporation. 

(m) CONDITIONS ON PLANS RECEIVING SPECIAL FINANCIAL AS-
SISTANCE.— 

(1) IN GENERAL.—The corporation, in consultation with the 
Secretary of the Treasury, may impose, by regulation or other 
guidance, reasonable conditions on an eligible multiemployer 
plan that receives special financial assistance relating to in-
creases in future accrual rates and any retroactive benefit im-
provements, allocation of plan assets, reductions in employer 
contribution rates, diversion of contributions to, and allocation 
of expenses to, other benefit plans, and withdrawal liability. 

(2) LIMITATION.—The corporation shall not impose condi-
tions on an eligible multiemployer plan as a condition of, or fol-
lowing receipt of, special financial assistance under this section 
relating to— 

(A) any prospective reduction in plan benefits (includ-
ing benefits that may be adjusted pursuant to section 
305(e)(8)); 

(B) plan governance, including selection of, removal of, 
and terms of contracts with, trustees, actuaries, invest-
ment managers, and other service providers; or 
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(C) any funding rules relating to the plan receiving 
special financial assistance under this section. 
(3) PAYMENT OF PREMIUMS.—An eligible multiemployer 

plan receiving special financial assistance under this section 
shall continue to pay all premiums due under section 4007 for 
participants and beneficiaries in the plan. 

(4) ASSISTANCE NOT CONSIDERED FOR CERTAIN PURPOSES.— 
An eligible multiemployer plan that receives special financial 
assistance shall be deemed to be in critical status within the 
meaning of section 305(b)(2) until the last plan year ending in 
2051. 

(5) INSOLVENT PLANS.—An eligible multiemployer plan re-
ceiving special financial assistance under this section that sub-
sequently becomes insolvent will be subject to the current rules 
and guarantee for insolvent plans. 

(6) INELIGIBILITY FOR OTHER ASSISTANCE.—An eligible mul-
tiemployer plan that receives special financial assistance under 
this section is not eligible to apply for a new suspension of ben-
efits under section 305(e)(9)(G). 
(n) COORDINATION WITH SECRETARY OF THE TREASURY.—In 

prescribing the application process for eligible multiemployer plans 
to receive special financial assistance under this section and re-
viewing applications of such plans, the corporation shall coordinate 
with the Secretary of the Treasury in the following manner: 

(1) In the case of a plan which has suspended benefits 
under section 305(e)(9)— 

(A) in determining whether to approve the application, 
the corporation shall consult with the Secretary of the 
Treasury regarding the plan’s proposed method of rein-
stating benefits, as described in the plan’s application and 
in accordance with guidance issued by the Secretary of the 
Treasury, and 

(B) the corporation shall consult with the Secretary of 
the Treasury regarding the amount of special financial as-
sistance needed based on the projected funded status of 
the plan as of the last day of the plan year ending in 2051, 
whether the plan proposes to repay benefits over 5 years 
or as a lump sum, as required by subsection (k)(2), and 
any other relevant factors, as determined by the corpora-
tion in consultation with the Secretary of the Treasury, to 
ensure the amount of assistance is sufficient to meet such 
requirement and is sufficient to pay benefits as required in 
subsection (j)(1). 
(2) In the case of any plan which proposes in its applica-

tion to change the assumptions used, as provided in subsection 
(e)(4), the corporation shall consult with the Secretary of the 
Treasury regarding such proposed change in assumptions. 

(3) If the corporation specifies in regulations or guidance 
that temporary priority consideration is available for plans 
which are insolvent within the meaning of section 418E of the 
Internal Revenue Code of 1986 or likely to become so insolvent 
or for plans which have suspended benefits under section 
305(e)(9), or that availability is otherwise based on the funded 
status of the plan under section 305, as permitted by sub-
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section (d), the corporation shall consult with the Secretary of 
the Treasury regarding any granting of priority consideration 
to such plans. 

PART 5—BENEFITS AFTER TERMINATION 

BENEFITS UNDER CERTAIN TERMINATED PLANS 

SEC. 4281. ø1441¿ (a) Notwithstanding sections 203 and 204, 
the plan sponsor of a terminated multiemployer plan to which sec-
tion 4041A(d) applies shall amend the plan to reduce benefits, and 
shall suspend benefit payments, as required by this section. 

(b)(1) The value of nonforfeitable benefits under a terminated 
plan referred to in subsection (a), and the value of the plan’s as-
sets, shall be determined in writing, in accordance with regulations 
prescribed by the corporation, as of the end of the plan year during 
which section 4041A(d) becomes applicable to the plan, and each 
plan year thereafter. 

(2) For purposes of this section, plan assets include out-
standing claims for withdrawal liability (within the meaning of sec-
tion 4001(a)(12)). 

(c)(1) If, according to the determination made under subsection 
(b), the value of nonforfeitable benefits exceeds the value of the 
plan’s assets, the plan sponsor shall amend the plan to reduce ben-
efits under the plan to the extent necessary to ensure that the 
plan’s assets are sufficient, as determined and certified in accord-
ance with regulations prescribed by the corporation, to discharge 
when due all of the plan’s obligations with respect to nonforfeitable 
benefits. 

(2) Any plan amendment required by this subsection shall, in 
accordance with regulations prescribed by the Secretary of the 
Treasury— 

(A) reduce benefits only to the extent necessary to comply 
with paragraph (1); 

(B) reduce accrued benefits only to the extent that those 
benefits are not eligible for the corporation’s guarantee under 
section 4022A(b); 

(C) comply with the rules for and limitations on benefit re-
ductions under a plan in reorganization, as prescribed in sec-
tion 4244A, except to the extent that the corporation prescribes 
other rules and limitations in regulations under this section; 
and 

(D) take effect no later than 6 months after the end of the 
plan year for which it is determined that the value of non-
forfeitable benefits exceeds the value of the plan’s assets. 
(d)(1) In any case in which benefit payments under a plan 

which is insolvent under paragraph (2)(A) exceed the resource ben-
efit level, any such payments which are not basic benefits shall be 
suspended, in accordance with this subsection, to the extent nec-
essary to reduce the sum of such payments and such basic benefits 
to the greater of the resource benefit level or the level of basic ben-
efits, unless an alternative procedure is prescribed by the corpora-
tion in connection with a supplemental guarantee program estab-
lished under section 4022A(g)(2). 
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(2) For purposes of this subsection, for a plan year— 
(A) a plan is insolvent if— 

(i) the plan has been amended to reduce benefits to 
the extent permitted by subsection (c), and 

(ii) the plan’s available resources are not sufficient to 
pay benefits under the plan when due for the plan year; 
and 
(B) ‘‘resource benefit level’’ and ‘‘available resources’’ have 

the meanings set forth in paragraphs (2) and (3), respectively, 
of section 4245(b). 
(3) The plan sponsor of a plan which is insolvent (within the 

meaning of paragraph (2)(A)) shall have the powers and duties of 
the plan sponsor of a plan in reorganization which is insolvent 
(within the meaning of section 4245(b)(1)), except that regulations 
governing the plan sponsor’s exercise of those powers and duties 
under this section shall be prescribed by the corporation, and the 
corporation shall prescribe by regulation notice requirements which 
assure that plan participants and beneficiaries receive adequate 
notice of benefit suspensions. 

(4) A plan is not required to make retroactive benefit payments 
with respect to that portion of a benefit which was suspended 
under this subsection, except that the provisions of section 
4245(c)(4) and (5) shall apply in the case of plans which are insol-
vent under paragraph (2)(A), in connection with the plan year dur-
ing which such section 4041A(d) first became applicable to the plan 
and every year thereafter, in the same manner and to the same ex-
tent as such provisions apply to insolvent plans in reorganization 
under section 4245, in connection with insolvency years under such 
section 4245. 

PART 6—ENFORCEMENT 

CIVIL ACTIONS 

SEC. 4301. ø1451¿ (a)(1) A plan fiduciary, employer, plan par-
ticipant, or beneficiary, who is adversely affected by the act or 
omission of any party under this subtitle with respect to a multi-
employer plan, or an employee organization which represents such 
a plan participant or beneficiary for purposes of collective bar-
gaining, may bring an action for appropriate legal or equitable re-
lief, or both. 

(2) Notwithstanding paragraph (1), this section does not au-
thorize an action against the Secretary of the Treasury, the Sec-
retary of Labor, or the corporation. 

(b) In any action under this section to compel an employer to 
pay withdrawal liability, any failure of the employer to make any 
withdrawal liability payment within the time prescribed shall be 
treated in the same manner as a delinquent contribution (within 
the meaning of section 515). 

(c) The district courts of the United States shall have exclusive 
jurisdiction of an action under this section without regard to the 
amount in controversy, except that State courts of competent juris-
diction shall have concurrent jurisdiction over an action brought by 
a plan fiduciary to collect withdrawal liability. 
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156 The subtitle heading was amended to read as indicated September 26, 1980, P.L. 96–364, 
title I, § 104(1), 94 Stat. 1217. 

157 The omitted provisions were originally section 4081, before redesignation by section 108(a) 
of P.L. 96–364, 94 Stat. 1267. The provisions consist of amendments adding a subsection (g) to 
section 404 of the Internal Revenue Code of 1954, relating to certain employer liability pay-
ments considered as contributions and adding a paragraph (8) to section 6511(d) of such Code, 
relating to special period of limitation with respect to amounts included in income subsequently 
recaptured under qualified plan termination. Both added provisions have since received further 
amendment. 

(d) An action under this section may be brought in the district 
where the plan is administered or where a defendant resides or 
does business, and process may be served in any district where a 
defendant resides, does business, or may be found. 

(e) In any action under this section, the court may award all 
or a portion of the costs and expenses incurred in connection with 
such action, including reasonable attorney’s fees, to the prevailing 
party. 

(f) An action under this section may not be brought after the 
later of— 

(1) 6 years after the date on which the cause of action 
arose, or 

(2) 3 years after the earliest date on which the plaintiff ac-
quired or should have acquired actual knowledge of the exist-
ence of such cause of action; except that in the case of fraud 
or concealment, such action may be brought not later than 6 
years after the date of discovery of the existence of such cause 
of action. 
(g) A copy of the complaint in any action under this section or 

section 4221 shall be served upon the corporation by certified mail. 
The corporation may intervene in any such action. 

PENALTY FOR FAILURE TO PROVIDE NOTICE 

SEC. 4302. ø1452¿ Any person who fails, without reasonable 
cause, to provide a notice required under this subtitle or any imple-
menting regulations shall be liable to the corporation in an amount 
up to $100 for each day for which such failure continues. The cor-
poration may bring a civil action against any such person in the 
United States District Court for the District of Columbia or in any 
district court of the United States within the jurisdiction of which 
the plan assets are located, the plan is administered, or a defend-
ant resides or does business, and process may be served in any dis-
trict where a defendant resides, does business, or may be found. 

Subtitle F—Transition Rules and Effective 
Dates 156 

AMENDMENTS TO INTERNAL REVENUE CODE OF 1986 

SEC. 4401. øOmitted.¿ 157 

EFFECTIVE DATE; SPECIAL RULES 

SEC. 4402. ø1461¿ (a) The provisions of this title take effect on 
the date of enactment of this Act øSeptember 2, 1974¿. 
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158 So in original. The committee’s name has since been changed to the Committee on Labor 
and Human Resources. 

(b) Notwithstanding the provisions of subsection (a), the cor-
poration shall pay benefits guaranteed under this title with respect 
to any plan— 

(1) which is not a multiemployer plan, 
(2) which terminates after June 30, 1974, and before the 

date of enactment of this Act øSeptember 2, 1974¿, 
(3) to which section 4021 would apply if that section were 

effective beginning on July 1, 1974, and 
(4) with respect to which a notice is filed with the Sec-

retary of Labor and received by him not later than 10 days 
after the date of enactment of this Act øSeptember 2, 1974¿, 
except that, for reasonable cause shown, such notice may be 
filed with the Secretary of Labor and received by him not later 
than October 31, 1974, stating that the plan is a plan de-
scribed in paragraphs (1), (2), and (3). 

The corporation shall not pay benefits guaranteed under this title 
with respect to a plan described in the preceding sentence unless 
the corporation finds substantial evidence that the plan was termi-
nated for a reasonable business purpose and not for the purpose of 
obtaining the payment of benefits by the corporation under this 
title or for the purpose of avoiding the liability which might be im-
posed under subtitle D if the plan terminated on or after the date 
of enactment of this Act øSeptember 2, 1974¿. The provisions of 
subtitle D do not apply in the case of such a plan which terminates 
before the date of enactment of this Act øSeptember 2, 1974¿. For 
purposes of determining whether a plan is a plan described in 
paragraph (2), the provisions of section 4048 shall not apply, but 
the corporation shall make the determination on the basis of the 
date on which benefits ceased to accrue or on any other reasonable 
basis consistent with the purposes of this subsection. 

(c)(1) Except as provided in paragraphs (2), (3), and (4), the 
corporation shall not pay benefits guaranteed under this title with 
respect to a multiemployer plan which terminates before August 1, 
1980. Whenever the corporation exercises the authority granted 
under paragraph (2) or (3), the corporation shall notify the Com-
mittee on Education and Labor and the Committee on Ways and 
Means of the House of Representatives, and the Committee on 
Labor and Public Welfare 158 and the Committee on Finance of the 
Senate. 

(2) The corporation may, in its discretion, pay benefits guaran-
teed under this title with respect to a multiemployer plan which 
terminates after the date of enactment of this Act øSeptember 2, 
1974¿ and before August 1, 1980, if— 

(A) the plan was maintained during the 60 months imme-
diately preceding the date on which the plan terminates, and 

(B) the corporation determines that the payment by the 
corporation of benefits guaranteed under this title with respect 
to that plan will not jeopardize the payments the corporation 
anticipates it may be required to make in connection with ben-
efits guaranteed under this title with respect to multiemployer 
plans which terminate after July 31, 1980. 
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(3) Notwithstanding any provision of section 4021 or 4022 
which would prevent such payments, the corporation, in carrying 
out its authority under paragraph (2), may pay benefits guaranteed 
under this title with respect to a multiemployer plan described in 
paragraph (2) in any case in which those benefits would otherwise 
not be payable if— 

(A) the plan has been in effect for at least 5 years, 
(B) the plan has been in substantial compliance with the 

funding requirements for a qualified plan with respect to the 
employees and former employees in those employment units on 
the basis of which the participating employers have contrib-
uted to the plan for the preceding 5 years, and 

(C) the participating employers and employee organization 
or organizations had no reasonable recourse other than termi-
nation. 
(4) If the corporation determines, under paragraph (2) or (3), 

that it will pay benefits guaranteed under this title with respect to 
a multiemployer plan which terminates before August 1, 1980, the 
corporation— 

(A) may establish requirements for the continuation of 
payments which commenced before January 2, 1974, with re-
spect to retired participants under the plan, 

(B) may not, notwithstanding any other provision of this 
title, make payments with respect to any participant under 
such a plan who, on January 1, 1974, was receiving payment 
of retirement benefits, in excess of the amounts and rates pay-
able with respect to such participant on that date, 

(C) shall review from time to time payments made under 
the authority granted to it by paragraphs (2) and (3), and re-
duce or terminate such payments to the extent necessary to 
avoid jeopardizing the ability of the corporation to make pay-
ments of benefits guaranteed under this title in connection 
with multiemployer plans which terminate after July 31, 1980, 
without increasing premium rates for such plans. 
(d) Notwithstanding any other provision of this title, guaran-

teed benefits payable by the corporation pursuant to its discre-
tionary authority under this section shall continue to be paid at the 
level guaranteed under section 4022, without regard to any limita-
tion on payment under subparagraph (C) of subsection (c)(4). 

(e)(1) Except as provided in paragraphs (2), (3), and (4), the 
amendments to this Act made by the Multiemployer Pension Plan 
Amendments Act of 1980 shall take effect on the date of enactment 
of that Act øSeptember 26, 1980¿. 

(2)(A) Except as provided in this paragraph, part 1 of subtitle 
E, relating to withdrawal liability, takes effect on September 26, 
1980. 

(B) For purposes of determining withdrawal liability under 
part 1 of subtitle E, an employer who has withdrawn from a plan 
shall be considered to have withdrawn from a multiemployer plan 
if, at the time of the withdrawal, the plan was a multiemployer 
plan as defined in section 4001(a)(3) as in effect at the time of the 
withdrawal. 
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(3) Sections 4241 through 4245, relating to multiemployer plan 
reorganization, shall take effect, with respect to each plan, on the 
first day of the first plan year beginning on or after the earlier of— 

(A) the date on which the last collective bargaining agree-
ment providing for employer contributions under the plan, 
which was in effect on the date of the enactment of the Multi-
employer Pension Plan Amendments Act of 1980 øSeptember 
26, 1980¿, expires, without regard to extensions agreed to on 
or after the date of enactment of that Act øSeptember 26, 
1980¿, or 

(B) 3 years after the date of the enactment of the Multiem-
ployer Pension Plan Amendments Act of 1980 øSeptember 26, 
1980¿. 
(4) Section 4235 shall take effect on September 26, 1980. 
(f)(1) In the event that before the date of the enactment of the 

Multiemployer Pension Plan Amendments Act of 1980 øSeptember 
26, 1980¿, the corporation has determined that— 

(A) an employer has withdrawn from a multiemployer plan 
under section 4063, and 

(B) the employer is liable to the corporation under such 
section, 

the corporation shall retain the amount of liability paid to it or fur-
nished in the form of a bond and shall pay such liability to the plan 
in the event the plan terminates in accordance with section 
4041A(a)(2) before the earlier of September 26, 1985, or the day 
after the 5-year period commencing on the date of such withdrawal. 

(2) In any case in which the plan is not so terminated within 
the period described in paragraph (1), the liability of the employer 
is abated and any payment held in escrow shall be refunded with-
out interest to the employer or the employer’s bond shall be can-
celled. 

(g)(1) In any case in which an employer or employers withdrew 
from a multiemployer plan before the effective date of part 1 of 
subtitle E, the corporation may— 

(A) apply section 4063(d), as in effect before the amend-
ments made by the Multiemployer Pension Plan Amendments 
Act of 1980, to such plan, 

(B) assess liability against the withdrawn employer with 
respect to the resulting terminated plan, 

(C) guarantee benefits under the terminated plan under 
section 4022, as in effect before such amendments, and 

(D) if necessary, enforce such action through suit brought 
under section 4003. 
(2) The corporation shall use the revolving fund used by the 

corporation with respect to basic benefits guaranteed under section 
4022A in guaranteeing benefits under a terminated plan described 
in this subsection. 

(h)(1) In the case of an employer who entered into a collective 
bargaining agreement— 

(A) which was effective on January 12, 1979, and which re-
mained in effect through May 15, 1982, and 

(B) under which contributions to a multiemployer plan 
were to cease on January 12, 1982, 
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159 So in original. The section is so designated despite its placement at the end of subtitle F 
of title IV. 

160 See section 4402. 

any withdrawal liability incurred by the employer pursuant to part 
1 of subtitle E as a result of the complete or partial withdrawal of 
the employer from the multiemployer plan before January 16, 
1982, shall be void. 

(2) In any case in which— 
(A) an employer engaged in the grocery wholesaling busi-

ness— 
(i) had ceased all covered operations under a multiem-

ployer plan before June 30, 1981, and had relocated its op-
erations to a new facility in another State, and 

(ii) had notified a local union representative on May 
14, 1980, that the employer had tentatively decided to dis-
continue operations and relocate to a new facility in an-
other State, and 
(B) all State and local approvals with respect to construc-

tion of and commencement of operations at the new facility 
had been obtained, a contract for construction had been en-
tered into, and construction of the new facility had begun be-
fore September 26, 1980, 

any withdrawal liability incurred by the employer pursuant to part 
1 of subtitle E as a result of the complete or partial withdrawal of 
the employer from the multiemployer plan before June 30, 1981, 
shall be void. 

(i) The preceding provisions of this section shall not apply with 
respect to amendments made to this title in provisions enacted 
after the date of the enactment of the Tax Reform Act of 1986. 

ELECTION OF PLAN STATUS 

SEC. 4303. 159 ø1453¿ (a) Within one year after the date of the 
enactment of the Multiemployer Pension Plan Amendments Act of 
1980 øSeptember 26, 1980¿, a multiemployer plan may irrevocably 
elect, pursuant to procedures established by the corporation, that 
the plan shall not be treated as a multiemployer plan for any pur-
pose under this Act or the Internal Revenue Code of 1954, if for 
each of the last 3 plan years ending prior to the effective date of 
the Multiemployer Pension Plan Amendments Act of 1980 160— 

(1) the plan was not a multiemployer plan because the 
plan was not a plan described in section 3(37)(A)(iii) of this Act 
and section 414(f)(1)(C) of the Internal Revenue Code of 1954 
(as such provisions were in effect on the day before the date 
of the enactment of the Multiemployer Pension Plan Amend-
ments Act of 1980 øSeptember 26, 1980¿); and 

(2) the plan had been identified as a plan that was not a 
multiemployer plan in substantially all its filings with the cor-
poration, the Secretary of Labor and the Secretary of the 
Treasury. 
(b) An election described in subsection (a) shall be effective 

only if— 
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(1) the plan is amended to provide that it shall not be 
treated as a multiemployer plan for all purposes under this Act 
and the Internal Revenue Code of 1954, and 

(2) written notice of the amendment is provided to the cor-
poration within 60 days after the amendment is adopted. 
(c) An election described in subsection (a) shall be treated as 

being effective as of the date of the enactment of the Multiemployer 
Pension Plan Amendments Act of 1980 øSeptember 26, 1980¿. 
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